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JUDGES 

OF 

THE    COURT    OF    QUEEN'S    BENCH, 

During  the  Period  comprised  m  this  Volume* 


The  Right  Hod.  Thomas  Lo^d  Denman.  C.  J. 


The  Hon.  Sir  John  Patteson,  Knt. 

The  Hon.  Sir  John  Willies,  Knt. 

The  Hon.  Sir  John  Taylor  Coleridge,  Knt. 

The  Hon.  Sir  William  Wightman,  Knt. 


attorney-general. 

Sir  Frederick  Pollock,   Knt. 

SOLICITOR-GENERAL. 

Sir  William  Webb  Follett,  Knt. 


MEMORANDA. 

In  Trinity  Vacation,  1842,  Herbert  George  Jones,  of  Lin- 
coln's Inn,  Esquire,  was  made  Serjeant-at-Law,  and  gave  rings 
with  the  motto  *'  Ben^  volens." 

In  Michaelmas  Term,  1842,  Alfred  Septimus  Dowling,  of 
Gray's  Inn,  Esq.  was  made  Serjeant-at-Law,  and  gave  rings 
with  the  motto,  "  Honos  allexit.'' 

In  Michaelmas  Vacation,  1842,  Peregrine  Dealtry,  Esq.  Her 
Majesty's  Coroner  and  Attorney  in  this  Courts  died,  and 

On  the  first  day  of  Hilary  Term,  1843,  Charles  Francis  Ro- 
binson, Esq.,  Clerk  of  the  Rules  on  the  crown  side  of  this 
Court,  was  appointed  to  succeed  him. 

In  Hilary  Vacation,  1843,  Nathaniel  Richard  Clarke,  of  Lin- 
coln's Inn,  Esq.,  was  made  Serjeant-at-Law,  and  gave  rings 
with  the  motto,  "  Sapiens  qui  assiduus."  John  Barnard  Byles, 
Esq.,  was  also  made  Serjeant-at-Law,  and  gave  rings  with  the 
mottOi  '*  Metuit  Secundis." 

In  the  same  vacation  Sir  Gregory  AUnutt  Lewin,  Knt.  of  the 
Middle  Temple;  the  Hon.  John  Chetwynd  Talbot,  of  the 
Middle  Temple  ;  Samuel  Martin,  of  the  Middle  Temple,  Esq. ; 
John  Arthur  Roebuck,  of  the  Inner  Temple,  Esq. ;  and  William 
Henry  Watson,  of  Lincoln's  Inn,  Esq.,  were  appointed  Queen's 
Counsel. 

In  Easter  Term,  1843,  Mr.  Serjeant  Wrangham  received  a 
patent  of  precedence  to  take  rank  after  Loflus  Tottenham 
Wigram,  of  Lincoln's  Inn,  Esquire  (a). 


(a)  In  Michaelmas  Term,  1841, 
the  folIowiDg  gentlemen  of  the  Chan- 
cery Bar  were  appointed  Queen's 
Counsel,  Edward  Wilbraham,  Wilkin- 
son  Mathews,  and  John  Herbert  Koe, 
of  Lincoln's  Inn,  Esqs.;  John  God- 
frey  Teed,  of  Gray's  Ion,  Esq.;  Wil- 
liam Lofttts  Lowndes,   of  Lincoln's 


Inn,  Esq. ;  Thomas  Purvis,  of  Gray's 
Ion,  Esq. ;  John  Walker,  of  Lincoln's 
Inn,  Esq. ;  Keoyon  Stevens  Parker,  of 
Gray's  Inn,  Esq. ;  James  Russell,  of 
the  Inner  Temple,  Esq, ;  and  Robert 
Prioleau  Roupell,  Thomas  Oliver  An- 
derdon,  and  Loftus  Tottenham  Wi- 
gram, of  Lincoln's  Inn,  Esqrs. 
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The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.  J.  Coleridge  J. 

Williams  J.  Wightman  J. 


In  the  Bail  Court, 
Patteson  J. 


1849. 


Hartley  r.  M oxham.  Monday, 

November  7th, 
JL RESPASS  for  taking  die  plaintiff's  goods.  Defendant 

Pleas :  1 .  Not  guilty.    2.  That  the  defendant  was  an  inn-  p'^iming  rent 

®       ^  in  arrear  Irom 

keeper,  and  that  he  took  the  goods  as  a  pledge  for  a  sum  of  the  plaintiff 

money  due  from  the  plaintiff  for  lodging,  &c.     Verification.  iJcked^hc 
Replication.     Issue  joined  on  the  first  plea.    To  the  se-  door  of  the 

J     ,         •     •   .     .A  1  •  1    •  .    •      J  ro^'n™  >"  which 

cond  plea,  de  mjuna,  on  which  issue  was  joined.  the  plaintiff's 

On  the  trial  of  the  cause  before  CresswllJ.  at  the  last  Koodti  were 

.     .  deposited, 

Somersetshire  assizes,  it  appeared  that  the   plaintiff  had  and  refused  to 
lodged  at  the  house  of  the  defendant,  who  kept  an  inn  or  *"^ni^|!*a"d^ 
beer  shop.     The  plaintiff  had  deposited  the  goods  in  ques*  remove  them, 
tion  in  a  room  occupied  by  him  in  the  defendant's  house,  and  ^e^g^uuld 
was  about  to  enter  the  room  for  the  purpose  of  removing  his  not  have  them 

goods  from  the  house,  when  the  defendant  locked  the  door  ^Md  his  rent. 

Heldt  that  the 
acts  of  the  defendant  did  not  amount  to  a  taking,  and  that  trespass  was  not  roain- 
tAinable. 

VOL.  III. — G.  D.  B 
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1849.  of  the  roonii  saying,  the  plaintiff  should  not  take  away  the 

j^^"^^  goods  until  he  had  paid   a   sum  of  money  which  the   de- 

v.  fendant  claimed  for  the  plaintiff's  lodging  and  entertain- 

MoxHAM.  jjjg^^^     rpi^g  plaintiff  not  being  able  to  get  his  goods  left 

the  house ;  he  returned  the  next  day,  when  the  defendant 
refused  to  allow  him  to  enter  the  house  and  remove  his 
goods.  It  was  objected  that  the  conduct  of  the  defendant 
did  not  amount  to  a  trespass  and  taking  of  the  goods.  The 
learned  judge  held  the  objection  good,  and  the  plaintiff  was 
nonsuited. 

Erie  now  moved  for  a  new  trial  on  the  ground  that  there 
had  been  a  constructive  if  not  an  actual  taking,  and  that 
therefore  trespass  might  be  maintained.  In  Swann  v.  Earl 
of  Falmouth{a),  where  the  defendant's  agent  went  upon  the 
tenant's  premises,  and  gave  a  written  notice  that  he  had 
distrained  certain  goods  lying  there  for  rent,  without  ever 
touching  the  goods,  and  then  went  away  without  leaving  any 
one  in  possession,  it  was  held  that  what  had  been  done 
amounted  to  a  seizure  of  the  goods.  [Lord  Denman  C.  J. 
In  that  and  similar  cases  the  defendant  could  not  say  he  had 
not  taken  the  goods,  when  he  had  declared  by  his  notice 
that  he  had  taken  them,  and  it  was  held  that  the  action 
would  lie,  but  what  action  ?  an  action  on  the  case.]  Ether^ 
ton  V.  Popplewell  (6)  was  trespass ;  in  that  case  there  was 
no  actual  taking  of  the  goods,  but  the  defendant  gave  notice 
that  he  had  taken  them,  and  turned  the  plaintiff's  family 
out  of  the  house,  and  locked  it,  and  kept  the  key.  So  in 
this  case  the  defendant  has  deprived  the  plaintiff  of  his 
goods  by  interposing  a  locked  door  between  them  and  the 
'  plaintiff.  lu  Blades  v.  ArundallCc)  a  sheriff's  officer  exe- 
cuted a  writ  of  fi.  fa.  by  going  to  the  debtor's  house  and 
informing  him  that  he  came  to  levy  on  his  goods,  and  laying 
his  hand  on  a  table  and  saying  ''  I  take  this  table."     He 

(a)  8  B.  &  C.  456;  S.  C.  2  M.  {b)  1  East,  139. 

ft  R.  5S4.  (e)  1  Mau.  &  S.  7 H. 
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then  locked  op  his  warrant  in  the  table  drawer,  took  the  key 
of  it  and  went  away  without  leaving  any  one  in  possession. 
In  that  case  the  sheriff  brought  trespass  for  taking  the  goods 
against  a  landlord,  who  distrained  for  rent  after  the  fi.  fa. 
was  returnable.      It  was  held  that  the  sheriff  could  not 
maintain  trespass  under  the  circumstances,  because  he  had 
abandoned  his  possession;  but  the  Court  was  clearly  of  opi- 
nion that  he  had  at  one  time  sufficient  ppssession  to  maintain 
trespass.     So  here  the  defendant  had  such  a  possession  as 
would   have  enabled  him  to  maintain  trespass  agiunst  a 
stranger.     If  the  defendant  therefore  had  possession,  the 
plaintiff  must  have  lost  it,  and  the  possession  must  have 
been  changed  by  the  defendant  taking  the  goods  out  of  the 
plaintiff's  possession  into  his  own. 


1842. 


Hartlbt 

V. 

MoxuAit. 


Lord  Denman  C.  J. — I  think  there  is  no  ground  for 
this  rule.  Such  a  case  as  the  present  must  have  frequendy 
occurred,  yet  there  is  no  authority  for  saying  that  trespass 
will  lie.  In  cases  of  distress  the  party  distraining  obtains  a 
control  over  the  goods  by  asserting  the  authority  of  the 
law,  and  at  the  same  time  declares  that  he  has  taken  them. 

WiLUAMs,  Coleridge  and  Wightman  Js.  concurred. 


D. 


Rule  refused. 


RUSUWOBTH  t^.  Taylor.  Saturday, 

Trover  for  a  gun.  ^r^^'  ^JX 

Plea  not  guilty.    Issue  thereon.  chattel  cannot 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  last  sum-  uponademand 

mer  assizes  at  York,  it  appeared  that  the  gun  in  question  and  refusal  to 
.-^  .,,...^.,  J  re-deliver  the 

had  been  left  for  sale  by  the  plaintiff  with  a  person  named  chattel  in  the  • 

same  good 
plight  and  condition  in  which  it  was  when  it  came  into  the  possession  of  the  defendant, 
for  the  refusal  to  redeliver,  in  compliance  with  such  a  demand,  is  merely  a  refusal  to 
redeliver  the  chattel  in  its  former  pUght,  and  not  a  refusal  to  deliver  absolutely. 

S  B  2 
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1842.         Cross,     Cross  lent  the  gun  to  one  Toddf  who  in  turn  lent  it 
^^"^^""^"^       to  the  defendant.     While  in  his  possession  the  defendant  on 

RUSUWORTU  ^-  I  • 

V.  several  occasions  made  use  of  it,  and,  as  it  was  alleged,  burst 

Taylor,  jj  y^y  overcharging  it.  The  chief  point  raised  at  the  trial 
was,  whether  the  demand  and  refusal,  proved  on  the  part  of 
the  plaintiff,  were  sufficient  evidence  to  establish  a  conver- 
sion of  the  gun.  The  demand  was  a  written  notice  in  the 
following  form,  directed  to  the  defendant. 

'*  I  hereby  give  you  notice,  that  the  gun  which  you  re- 
ceived from  R,  Todd  J  and  which  he  received  from  Cross, 
and  which  Cross  received  for  the  purpose  of  making  sale  of 
the  same,  is  my  property,  and  I  hereby  require  you  to  deliver 
the  same  to  me  in  the  same  good  plight  and  condition  as 

you  received  it  from  R.  Todd, 

(Signed)     W.  Rushworth. 

The  reply  of  the  defendant  was  to  the  effect  that  the  gun 
had  burst,  and  that  he  would  pay  ten  times  the  value  of  it 
rather  than  repair  it ;  and  the  gun  remained  in  his  posses- 
sion. 

The  Lord  Chief  Justice  thought  the  demand  insufficient, 
and  that  a  non-delivery  of  the  chattel  in  pursuance  of  such  a 
demand  was  not  evidence  of  a  conversion,  and  he  thereupon 
nonsuited  the  plaintiff. 

W.  H,  Watson  now  moved  for  a  rule  to  shew  cause,  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  had,  on 
the  ground  of  misdirection.  A  demand  is  sufficient,  if  it 
distinctly  inform  the  party  in  possession  of  a  chattel,  who 
is  the  owner  of  it,  and  require  him  to  restore  it  to  the  pro- 
prietor. If  the  notice  had  been,  '^  That  gun  is  my  pro- 
perty, and  I  require  you  to  restore  it  to  me,  and  I  shall 
expect  you  to  make  good  any  damage  that  has  happened  to 
it,"  would  not  that  have  been  sufficient  ?  A  notice  may  be 
sufficient  to  enable  a  plaintiff  to  maintain  trover,  though  he 
may  have  incorporated  with  it  a  further  claim^  which  may 
be  unfounded.  A  mere  notice  to  pay  the  value  of  the  gun 
would  have  been  sufficient.     Thompson  v.  Shirley  (a), 

(a)  lEsp.Sl. 


RusHwoaTB 
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Lord  Dbnman  C.  J. — I  have  no  doubt  that  the  demand  i842. 
made  bj  the  plaintiff  in  this  case  was  insufficient.  It 
seemed  to  me  at  the  trial  that,  as  trover  is  an  action  brought  "  9. 
for  the  conversion  of  a  chattel,  where  the  proof  of  that  Taylor. 
conversion  is  founded  on  a  demand  and  refusal,  that  demand 
ought  to  be  unqualified  and  general  in  its  terms.  Here 
the  demand  was,  '*  to  restore  the  gun  in  the  same  good 
plight  and  condition  in  which  the  gun  was  received/'  The 
refusal  is  merely  a  refusal  to  do  that  which  the  notice 
requires.  It  is  not  a  refusal  to  deliver  the  gun  at  all,  but 
merely  to  deliver  it  in  the  same  good  plight  and  condition. 
The  demand  in  fact  is  rather  a  notice  to  repair  the  gun, 
than  to  redeliver  it. 

Williams  J. — A  notice  to  return  a  chattel  in  statu  quo 
is  not  a  sufficient  demand  to  prove  a  conversion. 

C0LERIO6E  J.  concurred. 

Rule  refused. 


The  Queen  v.  The  Inhabitants  of  Pembeidgr.  Thurtday^ 

Indictment  for  non-repair  of  a  highway.     The  in-  where  an  in- 
dictment was  removed  into  this  Court  by  certiorari  at  the  dictraent 
r    X  »  •    .  1  against  a 

mstance  of  the  prosecutor.     It  was  tried  at  the  summer  parish  for  the 

assizes,  1 84 1 ,  for  the  county  of  Hereford,  before  Coleridge  J.  ^9^;^?^^  of 
'        ^  ^  "^  ^         '       ^  ^         highway  under 

and  a  special  jury.     There  were  issues  joined  on  special  thestat.  5&6 
pleas  of  liability  of  other  townships   to   repair,  the  onus  removed  by' * 
probandi  on  which  was  on  the  defendants.    ^Fhe  defendauts  certiorari  by 
were  found   guilty.     The  learned  judge  certified  in   the  into  the  Q  B. 

usual  form  that  the  case  was  a  proper  one  for  a  trial  by  a  J"^.  '*  \^^^  "^ 
•  t  •  11  1  £y  -nr   f  ^***  Pnus,  the 

special  jury,  and  also  under  the  stat.  5  &  0  Wiil,  4,  c.  50,  judge  at  Nisi 

Prius  may 
under  the  98th  section  certify  that  the  defence  was  frivolous,  and  order  that  the  de- 
fendant pay  costs  to  the  prosecutor. 

In  such  a  case  the  judge  may  also  certify  under  the  stat.  6  Geo,  4,  c.  50,  s.  37,  for  the 
cos^  of  a  special  jury. 
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1849.  8.  98,   granted   another  certificate,   that  the  defence  was 

-.    ^  frivolous  (a).     A  rule  was  obtained  in  Trinity  term  last  to 

V.  set  aside  these  certificates.    The  prosecutors  had  obtained 

Fbubkis^^  a  side-bar  rule  to  tax  their  costs. 

Tatfourd  Seijt.  and  Greaves  now  shewed  cause.  This 
motion  does  not  seek  to  set  aside  the  side-bar  rule,  and  the 
defendants  ought  to  have  come  earlier  to  set  aside  the 
judge's  certificates.  There  are,  however,  no  grounds  on 
which  those  certificates  can  be  impugned. 

The  main  question  raised  by  this  motion  is,  whether  a 
judge  at  nbi  prius  has  power  to  certify  to  give  the  pro- 
secutor his  costs  under  the  stat.  5  Sc  6  WUL  4,  c.  50,  8.  98, 
by  which  it  is  enacted,  ''  That  it  shall  and  may  be  lawful 
for  the  Court,  before  whom  any  indictment  shall  be  pre- 
ferred for  not  repairing  highways,  to  award  costs  to  the 
prosecutor,  to  be  paid  by  the  person  so  indicted,  if  it  shall 
appear  to  the  said  Court  that  the  defence  made  to  such 
indictment  was  frivolous  or  vexatious."  It  is  said  that  a 
judge  at  nisi  prius  does  not  come  within  the  terms  of  this 
section.  The  language  is  the  same  as  that  of  the  stat.  13 
Creo.  3,  c.  78,  s.  65,  and  the  decisions  upon  that  are  there- 
fore in  point,  and  they  are  clear  that  the  judge  at  nisi  prius 
is  the  proper  authority  to  give  the  certificate :  Rex  v.  In- 
habitants ofChadderton  (&),  Rex  v.  Inhabitants  ofClifton{c), 
Rex  v.  Inhabitants  of  St.  John  the  Baptist,  Margate  {d). 
The  only  difference  between  the  language  of  the  two  sta- 
tutes is,  that  in  the  former  the  power  is  given  to  the  Court 
before  whom  the  indictment  is  *'  tried,**  while  in  the  latter 
the  word  is  '*  preferred  ;'*  but  these  two  words  must  receive 

(a)  In  the  following  form  :<— "  I  case  made  and  provided,  I  order 

certify,  that  it  appeared  to  me  at  costs  to  be  paid  by  the  defendants 

the  trial  that  the   defence  made  to  the  prosecutor." 

to  the  within  indictment  was  fri-  (6)  5  T.  R.  372. 

▼oloos,  and,  therefore,   according  (c)  6  T.  R.  344. 

to  the  form  of  the  statute  in  that  (d)  6  Mau.  &  S.  130. 
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the  same  coDstruction,  and  they  did  in  Rex  v.  Inhabiianii        ^^s- 
ofVpperPapuH}rth{a).  ThTo^ 

The  construction  of  this  section  of  the  statute  came  in  y, 

question  before  Aiderson  B.  in  the  case  of  Reg.  v.  Inhabi-  Pbm beidok. 
tanis  of  Preston  (b),  and  that  learned  judge  was  of  opinion 
that  he  at  nisi  prius  had  not  the  power  to  give  costs  (6), 
but  the  authorities,  particularly  Rex  v.  InhabitarUt  of  Pap* 
worth  {a),  were  not  brought  before  him.  On  the  authority 
of  that  case  WUUams  3»  afterwards  (c)  made  an  order  to 
give  the  prosecutor  costs,  being  of  opinion  that  every  step 
taken  might  be  considered  as  a  ''  preferring/'  The  case 
of  Reg.  V.  Preston  (b)  was  an  indictment  under  the  g5th 
section  of  the  statute,  and  Alderson  B.  may  have  proceeded 
on  the  language  of  that  section,  which  has  been  considered 
ID  some  degree  imperative  on  the  judge  of  assize  to  award 
costs  to  be  paid  out  of  the  highway  rate,  and  not  to  have 
provided  for  the  removal  by  certiorari :  Reg.  v.  YarkhiU{d)^ 
Reg.  v.  Chedworth  (e). 

There  can  be  no  reason  suggested  why  the  judge  should 
not  certify  for  a  special  jury  under  the  stat.  6  Geo.  4,  c.  50, 
SS.30  and  34.  (On  this  point  they  were  stopped  by  the  Court.) 

W.  J.  Alexander  in  support  of  the  rule.  The  proper 
course  was  to  apply  to  set  aside  the  judge's  certificates, 
and  not  the  side-bar  rule :  Wright  v.  Elliott  (J).  On  the 
principal  point  the  decision  of  Alderson  B.  in  Reg.  v.  The 
Inhabitants  of  Preston  (6)  is  an  authority  in  support  of 
the  rule.  After  a  review  of  the  language  of  the  statute, 
the  learned  judge  said  that  the  indictment  could  not  be 
considered  to  have  been  **  preferred"  before  him.  lu  Rex 
V.  Inhabitants  of  Papworth  (a)  the  parties  to  be  fined,  who 
were  alone  interested  in  the  construction  of  the  statute  now 

(a)  3  East,  413.  vious  to  the  removal  of  the  indict- 

(6)  3  Moo.  &  Rob.  137.  ment  from  the  Court  of  Quarter 

(c)  7  Dowl.  P.  C.  593.     This  Sessions.*' 

report  states  that  the  question  was,  (</)  9  C.  &  P.  218. 

"  whether  the  prosecutor  was  eu-  (e)  9  C.  &  P.  285. 

titled  to  the  costs  incurred  pre-  (/)  5  A.  &  £.  818. 
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1842.        contended  for,  were  not  before  the  Court,     The  question 
^•^^^^^^^      was,  how  a  fine,  to  which  it  was  assumed  they  were  liable, 

1*h6  Q.UEEN  __ 

9.  ought  to  be,  or  could  by  law  be,  apportioned  ?     The  ex- 

Inhabitants  of  pression  **  tried,"  of  the  old  statute,  presents  a  great  differ- 
ence to  the  *'  preferred"  of  this,  a  difference  which  it  must 
be  taken  was  made  advisedly  by  the  legislature.  The  stat. 
6  Geo.  4,  c.  50,  s.  34,  authorised  a  judge  before  whom  a 
cause  was  '^  tried"  to  certify  for  a  special  jury,  and  it  was 
held  that  there  was  no  power  to  certify,  if  the  plaintiff  were 
nonsuited.  To  remedy  this  defect,  the  stat.  3  &  4  WiU.  4, 
c.  4£,  s.  35,  was  passed.  The  authorities  cited  on  the  other 
side,  upon  the  construction  of  the  stat.  13  Geo.  3,  c.  78, 
8.  64,  are  in  favour  of  the  defendant.  Under  that  statute 
the  word  *'  tried"  received  so  strict  a  construction  that  it 
was  held  to  apply  only  to  the  judge  before  whom  the  cause 
was  tried  by  a  jury,  and  not,  as  was  contended,  to  the  Court 
in  which  the  issue  was  finally  brought  to  judgment :  Rex  v. 
Chedderton  (a).  Rex  v.  Clifton  (6),  Rex  v.  St.  John,  Mar- 
gate (c).  The  removal  by  certiorari  takes  away  all  power 
to  award  costs  to  the  party  removing.  If  he  chooses  to 
take  the  indictment  away  from  the  Court  in  which  it  was 
**  preferred,"  he  has  no  ground  of  complaint  that  costs  can 
no  longer  be  awarded  to  him.  In  Rex  v.  Richards  and 
others  (d)  it  was  held,  that  the  stat.  7  Creo.  4,  c.  74,  s.  23, 
which  provides  for  the  allowance  of  costs  to  prosecutors 
and  witnesses  in  certain  cases  of  misdemeanor  does  not 
apply,  where  the  indictment  has  been  removed  into  this 
Court  by  certiorari.  Lord  Tenterden  C.  J.  said,  the  matter 
had  been  considered  by  the  twelve  judges,  who  were  all  of 
that  opinion.  The  same  point  was  decided  as  to  felonies : 
Rex  V.  Kelsey{e). 

The  power  of  certifying  for  a  special  jury  does  not  exist 
upon  a  prosecution.  It  was  so  held  by  Lord  Kenyon  C.  J. 
in  Rex  v.  Lord  Abingdon  (f). 

(a)  5  T.  R.  878.  (^0  8  B.  &  C.  420;  &  C.  8  M. 

(6)  6  T.  E.  344.  &  R-  405. 

(c)  6  Mau.  &  S.  ISO.  («)  1  Dowl.  P.  C.  481. 

if)  1  Esp.  386. 
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Lord  Denman  C.  J.  —  I  have  never  entertained  any         i842. 

doubt  that  the  judge  under  the  stat.  6  Geo,  4,  c.  50,  can    _^^X^^ 
.-    -        ,  -  ....  ...  T    The  Queen 

certify  for  the  costs  of  a  special  jury  m  a  criminal  case.     1  v. 

do  not  think  the  authority  of  Rex  v.  Lord  Abingdon  {a)  is  Inha*>»tantt  of 
against  that  view.    It  seems  Lord  Kenyan  was  not  disposed 
to  exercise  the  power. 

The  second  point  is  of  more  importance.  Unless  the 
opinion  of  Alderson  B.  can  be  considered  to  have  been 
formed  on  a  view  of  the  95th  and  not  of  the  98th  section, 
it  appears  to  be  in  opposition  to  the  case  of  Rex  v.  Upper 
Papworth  (6).  It  does  not  appear  that  that  case  was  cited 
before  the  learned  judge.  That  case  decides  that  the 
Court,  before  which  the  indictment  is  tried,  may  apportion 
the  costs,  though  the  language  of  the  statute  on  which  the 
question  turned  was,  as  it  is  here,  that  the  Court  before 
which  the  indictment  was  **  preferred"  should  have  the 
power.  If  it  were  not  so,  the  legislature  must  have  passed 
a  most  extraordinary  enactment,  for  indictments  are  fre« 
quently  tried  in  a  different  Court  to  that  in  which  they  are 
instituted,  and  it  would  be  a  strange  construction  that  the 
Court  from  which  the  proceedings  have  been  removed, 
and  not  the  Court  in  which  the  trial  is  had,  should  determine 
the  question  only  to  be  ascertained  on  the  trial — the  ques- 
tion whether  the  defence  was  frivolous  or  vexatious. 

Williams  J. — I  have  already  expressed  my  opinion  on 
this  point,  which  is  grounded  on  the  authority  of  the  case 
of  Rex  V.  Upper  Papworth  (b).  The  Court  could  not  have 
done  what  they  did  in  that  case  except  by  having  construed 
the  term  *'  preferred"  to  include  *'  tried." 

CoLEBiDGE  J< — I  am  of  the  same  opinion.  The  con- 
struction contended  for  by  the  defendants  would  in  fifteen 
cases  out  of  twenty  give  no  effect  at  all  to  the  98th  section. 
The  narrow  sense  contended  for  of  the  term  *'  preferred'* 
would  confine  the  operation  of  the  section  to  the  very  scs- 

(a)  1  Esp.  326.  (6)  S  East,  413. 
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184S.        sions  or  assizes  at  which  the  bill  of  indictment  was  pre- 

_    ^  sen  ted  to  the  grand  jury ;  though  very  few  cases*  are  tried 

V,  before  the  following  assizes  or  sessions.     ''  Preferred**  must 

Inhabitants  of  *  j        *  s. 

G.  Rule  discharged  without  costs. 


Hall  v.  Feabnlet  (a). 

In  tmptts  Trespass.    The  declaration  stated  that  the  defendant 

out  ower^  drove  a  cart  against  and  over  the  plaintiff* 
plaintiff^  the         Plea,  not  guilty.     Issue  thereon. 

deavoured  to        -^^  ^^  ^^^l  before  Wightman  J.  at  the  Middlesex  sittings 

^•^  ^"^^  in  Hilary  term  last,  it  appeared  that  the  plaintiff,  just  before 

<<  not  guilty,"  the  injury  in  question  occurred,  was  walking  on  the  curb 

tiff slioe&  off  *^^°®  ^^  ^^^  pavement  opposite  St.  Giles's  church,  and  that 

the  edge  of  the  defendant  was  driving  his  cart  in  the  same  direction 

jost^foie  die  ^^^^  ^^^  same  curb  stone,  and  a  little  behind  the  defendant 

defendant's       Evidence  was  elicited,  on  cross-examination  of  the  plain- 
hone  and 
cart,  and  that   tiff's    witnesses,   to   shew   that   the   pavement  was   much 

'*'*^'*7^'   crowded  with  foot  passengers,  and  that  the  plaintiff,  in  en- 

anv  negligence  deavouring  to  press  forward,  slipped  from  the  curb,  and  fell 

^^        ^      with  one  of  his  legs  close  under  the  wheel  of  the  defendant's 

HeUy  that    cart,  which  passed  over  the  plaintiff  and  crushed  his  leg. 
this  admitted         *  «  «       «   ^      «  «       «  ■  •  • 

the  trespass  ^^  was  not  imputed  to  the  defendant  that  he  was  dnvmg 

^?|**^  ^f^  improperly,  or  that  the  injury  was  occasioned  in  any  way  by 
the  defendant  negligence  on  his  part  It  was  contended,  therefore,  that 
matft^oi'ez-  ^^  accident  was  inevitable,  so  far  as  regarded  the  defendant, 
cose,  and  that  and  that  he  was  not  liable. 

if  AowLi 

tbeiefore  hate  '^^^  learned  judge  left  it  to  the  jury  to  say  whether  the 
beqi^sgedally  injury  was  occasioned  by  accident  or  by  the  default  of  the 

defendant,  and  told  them  that,  if  it  was  occasioned  by  mere 
accident,  the  defendant  was  not  liable.  The  jury  found  a 
verdict  for  the  defendant 

(«)  Decided  at  the  sittings  after  tena  (Nov.  S8th). 
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CrowdeVp  in  the  same  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  case  set  up  by  the  defendant 
should  have  been  specially  pleaded. 

Knowles  now  shewed  cause.  The  objection  ought  to 
have  been  taken  at  the  trial,  so  that  the  defendant  might, 
if  he  pleased,  have  relied  upon  his  evidence  in  mitigation 
of  damages*  instead  of  using  it  as  a  defence  to  the  action. 
If  the  jury  had  been  told  that  the  evidence  did  not  amount 
to  a  defence,  because  not  specially  pleaded,  they  would 
have  given  nominal  damages  only,  for  the  accident  was 
clearly  unavoidable. 

But  the  evidence  might  properly  be  used  either  in  bar  or 
in  mitigation.  The  ca^e  is  not  provided  for  by  the  new 
rules*  for  they  do  not  seem  to  apply  to  trespass  to  the  per- 
son.  The  evidence  was  not  evidence  in  excuse ;  it  shewed 
that  no  battery  was  committed  against  the  defendant,  and 
that  the  defendant  came  against  the  cart ;  '*  Not  guilty," 
therefore,  was  the  proper  plea.  In  Stark.  Evid.  1119  (Sd 
edit)*  it  is  said,  *'  In  the  case  of  a  battery,  an  actual  inten- 
tion to  injure  is  not  essential  to  the  action,  and  a  defendant 
is  responsible  in  damages  for  any  immediate  injury  to  the 
person  of  another,  although  the  injury  was  not  wilful.  Yet 
it  seems  that  some  degree  of  negligence  or  inattention  is 
even  in  this  case  essential*  and  that  it  is  a  good  defence  to 
shew  that  the  accident  was  inevitable.  Thus*  if^l.  beat 
the  horse  of  £.,  which  runs  against  C,  or  if  il.  take  the 
hand  of  B.  and  with  it  beat  C,  A.,  and  not  £.,  is  the  tres- 
passer, and  this  would  be  a  good  defence  for  B.  under  the 
general  issue."  Mr.  Starkie  refers  to  Griffin  v.  Parsons  (a) 
and  other  authorities.  In  Griffin  v.  Parsons  (a),  which  was 
trespass  for  an  assault,  the  plaintiff  replied  de  injuria  to  a 
plea  of  son  assault  demesne.  It  appeared  that  defendant 
and  a  third  person  were  fighting,  and  that  the  plaintiff  laid 
hold  of  defendant  to  separate  him  from  his  opponent,  and 
that  the  defendant  upon  thb  beat  the  plaintiff.    It  was  said 

(a)  iSelw.  25,  n.(10thed.) 
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1849.  that  this  matter  should  have  been  replied  specially^  but 
Legge  B.  ruled  that  the  evidence  was  admissible^  because 
it  was  not  offered  bj  way  of  justification,  but  for  the  purpose 
of  shewing  that  there  was  no  assault  In  Gibbon  v.  Pep- 
per  (a)  a  similar  defence  to  that  relied  upon  by  the  present 
defendant  was  pleaded  specially,  and  the  plea  was  held 
bad.  The  defendant  there  pleaded,  to  an  action  of  trespass 
and  assault,  that  the  horse  on  which  he  was  riding  was 
frightened  and  ran  away  with  him,  and  that  the  horse  ran 
upon  the  plaintiff  against  the  will  of  the  defendant.  The 
plaintiff  had  judgment  on  demurrer,  "  not  but,  if  the  de- 
fendant had  pleaded  not  guilty,  this  matter  might  have 
acquitted  him  upon  evidence;  but  the  reason  of  their  judg- 
ment was,  because  the  defendant  justified  a  trespass,  and 
does  not  confess  it ;  for  if  A.  beats  my  horse,  by  which  he 
runs  on  another,  A.  is  the  trespasser,  and  the  rider  is  not." 
It  seems  also  that  a  special  plea  would  not  have  been 
proper,  if  this  had  been  an  action  on  the  case :  Gough  v. 
Bryan  {b). 

Cnnoder  (with  whom  was  Cooper)  contriL  In  Gibbon  v. 
Pepper  {a)  the  defence  was,  not  that  the  battery  was  ex- 
cusable or  unavoidable,  but  that  it  was  not  the  act  of  the 
defendant,  and  that  is  the  ground  of  the  judgment,  as  ap- 
pears distinctly  from  another  report  (c)  of  the  case.  In 
Wearer  r.  Ward{d)  the  defendant  pleaded  that  he  and  the 
plaintiff  were  soldiers,  and  that  they,  under  command  of 
their  officers,  were  skirmishing  ^  for  tbdr  exercise  in  re 
militari,**  and  the  defendant  had  in  dischaijing  his  piece 
hurl  the  plaintiff  *'  casualiter  et  per  infortunium  et  contra 
voluntatem.**  The  circumstances  stated  in  the  plea  were 
hdd  to  be  insufficient  to  justify  the  defendant,  and  the  plea 
was  held  l>ad  on  that  account ;  but  it  seems  to  be  assumed 
that,  if  the  circumstances  had  amounted  to  a  complete 
answer  by  way  of  inevitable  accident,  it  would  have  been 

(«)  9  Saik.  637.  (%)  i  Id.  lUna.  S& 
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necessary  to  plead  them  specially,  for  it  is  said,  **  if  here  the 
defendant  had  said  that  the  plaintiff  ran  cross  his  piece  when 
it  was  discharging,  or  had  set  forth  the  case  with  the  circum" 
stances  so  as  it  had  appeared  to  the  Court  that  it  had  been 
inevitable,  and  that  the  defendant  had  committed  no  negli- 
gence to  give  occasion  to  the  hurt,"  it  would  have  done. 
Knapp  V.  Sahbury  (a)  is  a  decisive  anthority  ;  the  defence 
there  relied  upon  was,  that  the  plaintiff's  chaise  and  the  de- 
fendant's cart  were  going  in  opposite  directions,  and  that  a 
collision  took  place  between  them  through  the  plaintiff's 
negligence,  or  by  mere  accident,  and  without  any  default  on 
the  part  of  the  defendant;  and  Lord  Ellenborough  C.  J. 
said,  **  These  facts  ought  to  have  been  pleaded  specially. 
The  only  thing  to  be  tried  under  the  plea  of  not  guilty  is 
whether  the  defendant's  cart  struck  the  plaintiff's  chaise 
and  killed  his  horse.  That  it  did  is  now  admitted ;  and  the 
intention  of  the  defendant  is  immaterial.  This  is  an  action 
of  trespass.  If  what  happened  arose  from  inevitable  acci- 
dent, or  from  the  negligence  of  the  plaintiff,  to  be  sure  the 
defendant  is  not  liable;  but,  as  he  in  fact  did  run  against  the 
chaise  and  killed  the  horse,  he  committed  the  acts  stated 
in  the  declaration,  and  he  ought  to  have  put  upon  the  record 
any  justification  he  may  have  had  for  doing  so.  The  plea 
denying  these  acts  must  clearly  be  found  against  him." 
Milman  v.  DolweU(b)  and  Buss  v.  Litton  (c)  are  also  au- 
thorities for  the  plaintiff.     (He  was  then  stopped). 
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Lord  Denman  C.  J. — ^The  rule  as  laid  down  in  Salkeld, 
seems  to  apply  precisely.  It  seems  that  under  the  general 
issue  in  trespass  the  defendant  may  shew  that  the  act  com- 
plained of  was  the  act  of  superior  agency,  or  in  any  other 
respect  that  it  was  not  his  act.  But,  if  he  admits  the  act 
was  his,  and  wishes  to  offer  matter  in  excuse,  he  mnst  plead 
specially. 


Coleridge  J.  concurred. 

(a)  S  Camp.  500. 
(6)  ^  Camp.  378. 


(c)  5  C.&P.  409 ;  and  see  Good- 
man V.  Taylor,  5  C.&  P.  410. 
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WiGHTMAN  J. — In  Wakeman  v.  Robinson  (a)  it  is  laid 
down  that  a  defendant  in  trespass  is  not  liable  for  an  acci- 
dent which  happens  entirely  without  his  default.  In  that 
case  there  was  a  special  plea ;  and  a  special  plea  is  neces- 
sary where  the  defendant  does  not  deny  the  trespass  to 
have  been  his  act^  but  seeks  to  excuse  it  as  an  involuntary 
trespass. 

D  Rule  absolute. 

(a)  1  Bing.  213. 


N^!^uk.  Tracey  V.  Tayloe. 

^""rt^  rmbre^to  TRESPASS  for  distraining  a  certain  table  of  the  plaintiff, 
the  sewers'       then  being  in  that  part  of  the  bridewell  or  house  of  correc- 

enoijgh  that      *'®"  ^^^  ^^^  ^^^J  ^^  Westminster  which  does  not  constitute 

the  property  is  ^jj^  residence  of  the  governor  of  the  bridewell,  and  carrying 

benented  by  •  •  i      .  .  ,•  r  •       n         i 

the  drainogey     away  the  said  table  as  a  distress  for  a  certain  alleged  sewer 

but  there  mast  ^^^  ^j^g^^  pretended  to  be  due  and  payable  in  respect  of  that 

be  an  occupier  "^       .  ,  "^  "^  . 

on  whom  the    part  of  the  said  bridewell  or  house  of  correction,  which 

laid.™*^  does  not  constitute  the  said  residence  of  the  governor. 

Gertainjus-  Pleas: — 1.  That  the  said  trespass  was  done  by  the  de- 
minster  and      fendant  under  the   authority  of  a  certain  commission   of 

Middlesex        sewers  for  Westminster  and  part  of  Middlesex,  under  the 

were  bj^  sta-  . 

tute  made        great  seal  of  the  United  Kingdom,  dated  5th  December, 

commjuioners  ^q^J.     Verification  :  «.  That  the  trespass  was  done  by  the 

for  build  mg  ...  . 

the  present       authority  of  a  certain  commission  of  sewers  for  Westminster 

bridewell^  *  ^"^  P^''^  ^^  ^^®  county  of  Middlesex,  and  according  to  the 
and  so  soon 

as  the  prison  should  be  completed  the  powers  of  the  commissioners  were  to  cease,  and 
the  prison,  with  the  management  thereof,  was  to  be  vested  in  the  justices  for  the  city 
of  Westminster. 

The  governor  of  the  bridewell  resides  therein.  A  sewers'  rate  was  laid  upon  the 
governor  in  respect  of  part  of  the  bridewell  where  he  does  not  reside.  The  governor's 
house  was  also  separately  rated.  The  governor  did  not  occupy  the  part  not  constituting 
his  residence,  nor  exercise  any  controul  over  the  same,  except  as  governor.  No  persons 
reside  in  such  part  except  prisoners,  and  the  chief  turnkey  and  matron,  whose  duty  it 
was  to  take  care  of  the  prisoners. 

Heldf  1.  That  the  governor  was  not  the  occupier  of  any  other  part  of  the  bridewell 
than  the  house  where  he  resided,  and  that  he  was  not  liable  to  the  sewers'  rate  for  such 
other  jmrt. 

9.  That  there  was  no  occupier  at  all  of  such  other  part,  who  could  be  rated  for  it. 
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tenor,  purport  and  effect  of  a  certain  act  of  parliament  passed 
in  the  £3  Hen.  8.    Verification. 

Replication  to  each  plea  de  injuria,  whereon  issue  was 
joined. 

The  following  special  case  was  stated  for  the  opinion  of 
this  Court. 

This  action  is  brought  to  try  the  legality  of  a  distress, 
under  which  the  table  mentioned  in  the  declaration  was 
taken  by  the  defendant  in  and  upon  that  part  of  the  bride- 
well or  house  of  correction  mentioned  in  the  declaration, 
which  does  not  constitute  the  residence  of  the  governor 
thereof,  as  a  distress  for  36/.  2s.  alleged  on  the  part  of  the 
defendant  to  have  been  payable  in  respect  of  the  said 
bridewell  or  house  of  correction,  for  the  sewers*  rate  here- 
inafter mentioned.  The  facts  of  the  case  relating  to  the 
said  bridewell  are  as  follows : — 

Previous  and  up  to  the  year  1826  there  had  been  a  bride- 
well or  house  of  correction  under  the  control  of  the  magis- 
trates for  the  city  and  liberty  of  Westminster,  but  which  was 
too  small  and  inadequate  for  classification;  and  to  give  effect 
to  the  Stat.  4  Geo.  4,  c.  64,  and  5  Geo.  4,  c.  85,  for  regu- 
lating prison  discipline,  in  that  year  an  act  (7  Geo.  4,  c.  xlii. 
local  and  personal,)  passed  for  building  a  new  bridewell,  or 
house  of  correction,  for  the  city  and  liberty  of  Westminster, 
the  material  provisions  of  which  so  for  as  relate  to  the  pre- 
sent question,  are  as  follow : — It  was  enacted,  that  certain 
justices  of  the  peace  acting  for  the  city  and  liberty  of  Wbst- 
minster,  also  certain  justices  acting  for  the  county  of  Mid- 
dlesex, should  be  constituted  commissioners  for  building  a 
new  bridewell  or  house  of  correction  for  the  city  and  liberty 
of  Westminster,  and  dbposing  of  the  site  of  the  old  bride- 
well. The  commusioners  were  empowered  (sect.  13)  to 
contract  for  the  purchase  of  certain  premises,  in  a  schedule 
mentioned  for  the  purposes  of  the  act,  in  fee  simple,  which 
premises  were  to  be  conveyed  to  such  persons  as  the  jus- 
tices of  the  peace  for  the  city  and  liberty  of  Westminster 
in  general  or  quarter  sessions  of  the  peace  should  direct,  in 
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1849.  trust  for  the  uses  and  purposes  of  the  act ;  and  under  the 
regulations  or  directions  in  the  act  contained,  the  comnais- 
sioners  were  required  to  cause  to  be  erected  on  these  pre- 
mises a  convenient  new  bridewell  or  house  of  correction, 
with  sufficient  out-courts  and  outlets  for  the  confinement  of 
criminals  or  other  offenders,  and  also  infirmaries  or  apart- 
ments for  sick  and  infirm  prisoners,  and  a  convenient  room 
for  the  accommodation  of  the  visitors,  and  proper  places 
for  the  tesidence  of  the  keeper  or  keepers,  or  other  officers, 
and  also  all  the  erections  and  easements  of  every  descrip- 
tion, as  the  commissioners  should  judge  necessary  for  the 
purposes  of  the  act,  and  for  the  several  other  acts  and  regu- 
lations to  which  the  then  present  bridewell  was  subject : 
also  to  cause  the  said  new  bridewell  and  other  buildings  as 
aforesaid  to  be  fitted  up  and  furnished  in  a  complete  and 
effectual  manner  for  the  reception,  security  and  health  of 
such  prisoners,  in  such  manner  as  to  them  should  seem  best 
adapted  to  answer  the  purposes  of  that  act  aud  the  other 
acts  and  laws  before  mentioned  or  referred  to,  and  for  doing 
which  the  commissioners  were  empowered  to  make  con- 
tracts, &c.  at  their  discretion.  By  sect«  34  it  was  enacted, 
that  when  the  new  bridewell  should  be  finished,  it  should 
be  the  bridewell  or  house  of  correction  for  the  said  city 
and  liberty  of  Westminster,  and  the  justices  of  the  peace 
for  the  said  city  and  liberty  of  Westminster  should  have  the 
keeping  of  such  new  bridewell,  and  when  the  new  bridewell 
should  be  fit  for  the  reception  of  prisoners,  and  notice  given, 
they  were  to  be  removed  from  the  old  bridewell  to  the  new; 
and  (by  sect.  S5)  after  the  removal  of  the  prisoners,  the 
commissioners  were  to  sell  and  dispose  of  the  materials 
and  site  of  the  old  bridewell,  and  to  sell  and  dispose  of 
such  part  of  the  goods,  furniture  and  effects  as  they  thought 
proper,  and  convert  the  residue  to  the  use  of  the  said  new 
bridewell,  and  to  apply  the  proceeds  of  the  sales  to  defray 
the  expenses  of  erecting,  furnishing  and  completing  the  new 
bridewell.  For  raising  money  for  the  purposes  of  the  act, 
the  justices  of  the  peace  for  the  county  of  Middlesex,  in 
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quarter  sessions  assembled,  were  required  from  time  to  1849. 
time  to  borrow  on  the  credit  of  and  to  charge  the  county 
rate  with  such  sums  as  the  said  commissioners  should 
require,  and  the  money  to  be  raised  by  virtue  of  the  act 
was  (sect.  41)  to  be  paid  to  the  treasurer  for  the  time  being 
of  the  county  of  Middlesex,  and  to  be  applied  by  the  com- 
missioners or  justices  of  the  said  county  in  quarter  sessions 
assembled,  in  paying  all  expenses  of  obtaining  the  act,  &c. 
purchasing  the  premises  as  aforesaid,  and  in  discharging 
the  expenses  of  making,  erecting,  fitting  up  and  furnishing 
the  said  new  bridewell,  and  paying  and  discharging  all  other 
the  expenses,  &c.  incident  to  the  carrying  into  effect  the 
act;  and  by  sect.  42  it  was  enacted,  that  so  soon  as  the 
new  bridewell  should  be  in  all  things  completed,  finished 
and  fitted  up,  and  the  prisoners  removed,  and  such  costs, 
expenses.  Sec.  paid,  then  and  thenceforth  all  the  trusts, 
powers,  offices  and  authorities  given  and  vested  by  the  act 
m  the  commissioners  should  cease  and  determine,  and  the 
said  new  bridewell  and  the  appurtenances,  and  the  direc- 
tion, management  and  control  thereof,  should  be  from 
thenceforth  vested  in  the  justices  of  the  peace  for  the  said 
city  and  liberty  of  Westminster,  subject  to  the  same  rules 
regulations  and  liabilities  as  the  said  old  bridewell  then 
was ;  except  that  no  person  or  persons,  other  than  the  said 
justices  of  the  peace  for  the  said  city  and  liberty  of  West- 
minster, and  the  commissioners  for  executing  the  local  act  of 
23  Geo.  2  (since  repealed  by  the  6  &  7  Will,  4,  c.  cxxxvii. 
local  and  personal)  should  have  any  power  to  commit  any 
person  to  the  said  new  bridewell ;  provided  that  the  said 
new  bridewell  should  for  ever  thereafter  be  kept  in  repair 
by  and  at  the  expense  of  the  said  county  rate  by  the  said 
last-mentioned  justices,  who  were  empowered  to  charge 
such  repairs  thereon ;  and  by  section  44  the  property  of  all 
and  every  the  furniture,  utensils,  chattels,  provisions,  cloth* 
ing  and  materials,  to  be  from  time  to  time  had,  bought, 
procured,  and  provided  for  the  use  of  the  prisoners  in  the 
said  new  bridewell,  and  for  carrying  into  execution  the 
VOL.  III. — G.  D.  c 
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purposes  of  that  act,  was  enacted  to  be  and  was  vested  for 
the  uses  and  purposes  of  that  act  in  the  said  justices  of  the 
peace  for  the  said  city  and  liberty  of  Westminster,  and  they 
were  empowered  to  bring  actions  and  prefer  indictideilts 
in  respect  thereof.  By  the  49th  section  of  the  same  act, 
it  was  enacted  as  follows : — "  Provided  always  and  be  it 
further  declared  and  enacted,  that  nothing  iti  this  2lct  con- 
tiuned  shall  extend  or  be  deemed  or  construed  to  extend,  to 
prejudice,  diminish,  alter,  or  take  away  any  of  the  rights, 
powers,  or  authorities  vested  in  commissioners  of  severs 
for  the  city  and  liberty  of  Westminster  and  part  of  the 
county  of  Middlesex,  but  all  the  rights,  powers  and  autho- 
rities vested  in  them  shall  be  as  good  and  valid  and  effec- 
tual as  if  this  act  had  not  been  made." 

It  is  understood,  that  the  several  sections  of  the  statute 
above  referred  to,  and  also  the  several  statutes  or  comitiis- 
sions  under  which  the  commissioners  of  sewefs  act,  are  to 
be  referred  to,  and  also  the  several  statutes  or  cot&tnissiods 
under  which  the  commissioners  of  sewers  act  are  to  be 
referred  to  if  necessary,  and  are  to  form  part  and  parcel  of 
this  case. 

There  were  no  laws,  rules,  regulations,  or  liabilities  of  or 
relating  to  the  old  bridewell  affecting  this  question. 

The  new  bridewell  was  built  by  the  said  commissioners, 
under  the  provisions  of  the  said  act,  on  the  land  mentioned 
in  the  act,  which  was  purchased  for  that  purpose,  accord- 
ing to  the  provisions  of  the  same ;  and  it  is,  and  before  and 
at  the  time  of  the  making  of  the  presentment  and  rate  here- 
after mentioned  was,  the  bridewell  or  house  of  correction 
for  the  city  and  liberty  of  Westminster,  according  to  the 
said  d4th  section,  and  was  in  all  things  completed,  finished, 
furnished,  and  fitted  up,  and  the  prisoners  removed  accord- 
ing to  the  said  act,  and  all  the  costs,  charges,  or  expenses 
specified  in  the  said  act  had  been  fully  paid  and  satisfied, 
and  all  other  matters  done  and  performed  according  to  the 
said  act  by  the  said  commissioners,  so  that  by  virtue  of  the 
said  42d  section  the  said  bridewell  or  house  of  correction 
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and  appurtenances,  and  the  direction,  management,  and 
control  thereof,  and  the  property  in  the  said  furniture  pro- 
vided in  pursuance  of  the  said  act  were  and  from  thence 
ontil  and  at  the  time  of  the  making  the  said  presentment 
and  rate  contniUed  to  be  vested  in  the  justices  of  the  peace 
for  the  said  city  and  liberty  of  Westminster,  as  by  the  said 
act  provided ;  and  the  powers  of  the  said  commissioners 
had  ceased. 

This  new  bridewell  is  the  Tothill  Fields  Bridewell,  men- 
tioned in  the  said  presentment  and  rate,  and  the  governor's 
boase  mentioned  in  the  said  presentment  and  rate  is  the 
residence  of  the  governor  of  the  said  new  bridewell,  and 
Augustus  Frederick  Tracey^  mentioned  in  the  said  present- 
ment and  rate  as  the  owner  or  occupier  of  the  part  in  ques- 
tion of  the  said  bridewell,  Was  at  the  time  of  the  making  of 
the  said  presentment  and  rate  the  governor  or  keeper  of  the 
said  bridewell,  and  is  the  plaintiff  in  this  cause.  The  part 
in  question  of  the  said  bridewell,  ever  since  its  completion, 
has  been,  and,  at  the  time  of  the  making  the  said  present- 
ment and  rate,  ^ras,  merely  used  for  the  purpose  of  keeping 
prisoners  therein  upon  criminal  charges,  and  prisoners  in 
execution  under  the  process  of  the  courts  of  requests  for 
the  recovery  of  small  debts  within  the  city  and  liberty  of 
Westminster,  and  that  part  of  the  duchy  of  Lancaster  which 
adjoins  thereto,  under  the  several  acts  passed  in  the  reign  of 
Geo.  2,  before  alluded  to,  for  establishing  such  courts,  and 
under  the  stat.  6  8c  7  Will,  4,  c.  cxxxvii.,  which  repealed 
those  prior  acts. 

The  said  Augustus  Frederick  Tracey  did  not  before  or  at 
the  time  of  making  the  said  presentment  and  rate  reside  in 
the  said  part  of  the  said  bridewell,  but  then  resided  in  the 
said  governor's  house,  which  is  separately  rated  in  the  said 
rate,  nor  did  he  own  or  occupy  the  said  part  not  consti- 
tuting his  residence,  nor  exercise  any  control  over  the  same, 
farther  or  otherwise,  or  in  any  other  right,  than  under  the 
said  act  as  governor  of  the  said  gaol. 

No  persons  reside  in  the  said  part,  except  such  prisoners 

c2 


19 


1842. 


20 


1842. 


CASES  IN  THE  QUEEN  S  BENCH, 

as  aforesaid  during  the  periods  of  their  imprisonment,  and 
the  chief  turnkey  and  matron,  who  are  appointed  by,  and 
hold  their  situations  during  the  pleasure  of,  the  said  justices 
of  the  peace  for  the  said  city  and  liberty  of  Westminster  in 
quarter  sessions  assembled,  and  whose  duty  it  is  to  guard, 
take  care  of,  and  attend  to  the  said  prisoners,  who  are  re- 
quired by  the  regulations  for  the  government  of  the  said 
bridewell,  as  certified  by  the  secretary  under  the  prison 
acts,  to  reside  in  the  said  prison. 

Before  and  at  the  time  of  the  making  of  the  said  present- 
ment and  rate,  the  said  part  of  the  said  bridewell  was  a  pri- 
son of  our  sovereign  lady  the  queen. 

There  are  no  goods  or  chattels,  or  other  personal  pro- 
perty whatever,  in  the  said  bridewell,  except  such  as  are 
provided  for  the  use  thereof  under  the  said  act  of  the 
7  Geo.  4,  and  except  the  property  of  the  prisoners  who  may 
be  confined  therein,  and  of  the  necessary  attendants  and 
officers  of  the  said  prison. 

The  said  part  of  the  said  bridewell  was  never,  since  the 
erection  thereof  under  the  said  act,  rated,  until  the  making 
of  the  said  presentment  and  rate,  to  any  sewers  rate,  but 
the  site  thereof  had  been  always  previously  rated. 

The  old  bridewell,  in  lieu  of  which  the  said  present  bride- 
well was  erected  under  the  said  act,  had  been  also  rated  in 
the  years  1746,  1753  and  I76O,  but  the  rate  had  never  been 
paid ;  the  form  of  which  assessments  was,  "  Samuel  At- 
tershall  for  the  house  of  correction,  with  the  dwelling-house 
and  appurtenances  thereunto  belonging,  50L — SI.  6s,  Sd.** 
The  said  old  bridewell  was  built  in  or  about  the  year  1655. 

The  said  Augustus  Frederick  Tracey  had  not,  at  the  time 
of  the  making  of  the  said  presentment  and  rate,  nor  at  any 
time  before  or  since,  any  funds  except  his  own  private  pro- 
perty, out  of  which  he  could  pay  the  sums  rated  upon  him 
as  hereinafter  mentioned,  or  any  part  thereof;  nor  were 
there  at  the  time  of  the  making  of  the  said  presentment  and 
rate,  or  at  any  time  afterwards,  any  funds  under  the  control 
of  the  said  justices  for  the  city  and  liberty  of  Westminster, 
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or  the  justices  for  the  county  of  Middlesex,  or  any  other 
party  or  person^  out  of  which  the  said  monies,  or  any  part 
thereof^  could  be  paid,  except  funds  raised  by  the  county 
rate. 

On  the  dOth  day  of  April,  1841 ,  a  session  of  sewers  for, 
amongst  other  places,  the  district  in  which  the  said  bride- 
well was  situate,  was  duly  holden  before  the  commissioners 
of  sewers,  duly  appointed  to  be  commissioners  of  sewers 
for  the  said  places  for  which  the  said  session  was  holden, 
at  which  the  jurors,  amongst  other  things,  did  upon  their 
oatlis  present,  that  all  the  charges  of  cleansing,  repairing, 
and  amending  the  common  sewers  of  the  district,  in  which 
the  said  bridewell  was  situate  as  aforesaid,  and  also  the 
charges  of  all  other  works  and  all  incidental  expenses  ne« 
cessarily  incurred,  or  to  be  incurred,  in  or  about  the  said 
sewers,  ought  to  be  borne,  paid,  and  defrayed  by  the 
several  persons  mentioned  in  the  said  presentment  receiv- 
ing benefit  therefrom,  owners  or  occupiers  of  the  mes- 
suages, lands,  grounds,  tenements,  and  buildings  within 
the  parishes  therein  mentioned,  proportionably  and  accord- 
ing to  their  respective  interests  in  the  said  messuages,  lands, 
grounds,  tenements  and  buildings  and  to  the  several  yearly 
rents  and  profits  thereof,  as  the  said  yearly  rents  and  profits 
were  thereinafter  added  to  the  respective  names  of  the 
respective  owners  or  occupiers  thereof  in  manner  and  form 
thereinafter  mentioned  (that  is  to  say)  in  the  said  present- 
ment. The  said  part  of  the  said  bridewell,  and  the  owners 
and  occupiers  thereof  respectively,  and  the  yearly  rents  and 
profits  thereof  respectively,  were  mentioned  in  manner  fol- 
following  (that  is  to  say): — **  Tothill  Fields  Bridewell, 
except  governor's  house,  Augustus  Frederick  Tracey^ 
2888/*"  which  is  all  that  is  material  in  the  said  present- 
ment, so  far  as  relates  to  the  questions  hereinafter  proposed. 
The  said  Augustus  Frederick  Tracey  is  rated  in  the  pre- 
sentment and  rate  for  said  governor's  house  separately,  on 
which  no  question  arises. 

On  the  2d  July,  184  J,  the  commissioners  of  sewers  made 
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1842.  a  nte,  which  followed  the  said  pretentiDent,  and  the  rate 
assesied  for  the  said  part  of  the  said  bridewell  was,  in  re- 
spect of  the  jearlj  rent  of  2888/.,  at  the  said  sam  of  36/.  Sf . 
for  the  oonpayment  of  which  said  sum  the  distress  was  so 
made  as  aforesaid*  The  said  bridewell  derived  benefit 
from  the  sewers,  for  which  the  said  rate  was  made,  and  all 
the  proceedings  down  to  the  said  distress  were  made  and 
bad  in  a  regular  and  legal  manner,  and  such  distress  was 
legally  made,  if  the  said  table  was  liable  to  be  distrained 
under  the  circumstances  aforesaid  for  the  said  rate* 

It  is  not  intended  to  raise  any  question  as  to  the  mere 
form  of  the  present  rate  or  presentmept,  and  provided  that, 
under  the  circumstances  stated  there  is  any  person  upon 
whom  a  legal  rate  can  be  made,  or  any  manner  in  which 
the  said  premises  can  be  legally  rated  to  the  sewers  rate, 
the  present  rate  is  to  be  taken  to  have  been  niade  in  such 
legal  and  proper  form,  and  upon  such  person;  and  as  such 
is  considered  as  incorporated  in  the  following  questions  for 
the  opinion  of  the  Court. 

First,  whether  the  said  part  of  the  said  bridewell  was 
legally  liable  to  be  presented  and  rated  under  the  circum- 
stances aforesaid,  and  whether  there  is  any  manner  in  which 
it  can  be  legally  rated.  Second,  whether  the  table  men- 
tioned in  the  declaration  and  distrained  could  legally  be 
taken  as  a  distress  for  the  said  rate.  If  the  Court  should 
be  of  opinion  that  the  said  part  of  the  said  bridewell  was 
not  so  liable,  or  that  there  is  not  any  manner  in  which  it 
(ran  be  legally  rated,  or  that  the  table  distrained  could  not 
legally  be  taken  as  a  distress  for  the  rate,  then  the  plainti6f 
is  to  have  judgment  for  40f.  damages  by  confession ;  but, 
if  the  Court  should  be  of  the  contrary  opinion  as  to  all  the 
points,  the  defendant  was  to  have  judgment  by  nolle  prosequi* 

Sir  JP.  Pollock  A.  6.  for  the  plaintiff  (a).  It  will  appear^ 
on  looking  to  the  acts  of  parliament  relating  to  sewers, 

(a)  This  case  was  argaed  before  Lord  Denman  C.  J.,  WiUiams^  Cok' 
ridg^  and  Wighiman  Js. 
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(bat  the  sewer  r^te  is  always  to  be  assessed  upon  the  occu- 
piers of  the  various  lands  within  the  jurisdiction  of  the 
commission.  It  is  not  sufficient,  therefore,  that  a  property 
should  be  in  a  certain  degree  benefited  to  authorise  the 
imposition  of  a  rate  upon  the  property  itself,  but  there  must 
also  be  some  person  occupying  who  is  benefited  by  the 
sewerage.  Now  here  there  was  no  occupier  on  whom  the 
rate  could  be  made.  The  case  expressly  finds  that  the  rate 
was  for  that  part  of  the  bridewell  which  is  not  the  resi- 
dence of  the  plaintiff,  and  the  compulsory  residence  in  it 
of  the  prisoners  cannot  be  deemed  an  occupation  for  the 
purposes  of  rating.  All  the  statutes  on  the  subject  have  a 
reference  to  the  rating  o( persons.  Tbe  stat.  6  Hen.  6,  c.  5, 
which  gives  the  form  of  the  commission  of  sewers,  directs 
the  commissioners  to  inquire  by  whose  default,  &c.  damages 
have  happened,  and  "  who  do  hold  lands  and  tenements,'^ 
&c.  and  to  distrain  all  them  for  the  quantity  of  their  lands 
and  tenements,  so  that  no  tenants  of  lands  or  tenements 
which  have  or  may  have  defence,  commodity  or  safeguard 
by  the  sewers  shall  in  any  wise  be  spared.  In  the  same 
manner  the  stat.  23  Hen.  8,  c.  5,  s.  3,  refers  to  the  persons 
occupying,  whom  the  commissioners  are  to  tax  and  assess 
'^  after  the  rate  of  every  person's  portion,  tenure,  or  profit, 
&c.'*  And  by  the  9th  section  of  the  same  act,  the  orders  of 
the  commissioners  are  to  bind  as  well  the  lands  of  the  king, 
''  as  all  and  every  other  person  or  persons  and  their  heirs 
for  such  their  interest  as  they  shall  fortune  to  have  in  any 
lands,"  8cc.  [Coleridge  J.  The  same  remark  seems  to 
apply  to  the  3  &  4  Edw.  6,  c.  8,  which  makes  perpetual 
the  act  of  Hen.  8,  and  the  second  section  of  which  provides 
''  that  all  bills  of  acquittance  signed  by  the  collector  shall 
be  a  sufficient  discharge  for  the  amount  of  the  rate"  to  the 
tenants,  fermors,  and  occupiers  of  the  lands  to  be  charged.] 
In  the  present  instance  there  is  no  occupier  whatever  to 
whom  an  acquittance  could  be  given.  In  Soady  v.  Wil" 
son  (a)  the  party  held   liable  was  rated  as  occupier  to  the 

(a)  3  A.  &  £.  348;  S.C.  4  N.  &  M.  777. 
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poor  rate, — nor  did  it  appear  how  the  commissioners  for 
auditing  the  public  accounts  were  in  possession  of  the  pre- 
mises rated.  They  might  have  been  personally  bound 
to  provide  a  proper  apartment  for  the  transaction  of  the 
business  of  their  office,  in  which  case  they  would  of  course 
have  been  as  liable  to  be  rated  as  any  other  persons  for 
chambers  or  rooms  set  apart  for  business,  in  which  they 
may  not  personally  reside.  Here  also  the  case  finds  that 
the  bridewell  is  a  prison  of  the  queen,  and  merely  used 
for  the  purpose  of  keeping  prisoners  therein  So  that  on 
(his  ground  also  it  would  be  exempt  from  the  rate,  as  being 
the  property  of  the  crown,  in  the  same  measure  as  the  royal 
palace  or  the  Horse  Guards,  and  other  public  edifices. 


Sir  fV.  W.  Folletl  S.  G.  conlr^.  The  case  admits  that 
the  bridewell  derives  benefit  from  the  sewers,  that  it  is 
within  the  jurisdiction  of  the  commissioners,  that  it  was 
duly  presented  by  the  jury  as  liable  to  the  rate,  and  that 
the  rate  was  duly  made.  It  also  admits  that  the  table  dis- 
trained was  found  on  that  part  of  the  building  in  respect  of 
which  the  rate  was  imposed.  The  questions  the  Court  has 
to  decide  are,  therefore,  was  the  building  liable  to  be  rated 
at  all,  and  if  it  were,  may  the  commissioners  distrain  the 
goods  of  the  governor  or  any  stranger  that  may  be  found 
on  the  premises  ?  The  authorities  shew  that  the  real  test 
whether  a  building  be  liable  to  a  sewer  rate  is  whether  the 
building  is  benefited.  It  is  not  necessary  that  there  should 
be  a  beneficial  occupation,  as  in  the  case  of  the  poor  rate ; 
but  the  object  is,  that  all  works,  public  or  private,  which 
are  benefited  by  the  sewerage,  all  buildings  that  are  se- 
cured and  improved  by  the  undertakings  of  the  commis- 
sioners, or  are  in  that  situation  that,  when  occupied,  the 
occupation  would  be  more  advantageous  in  consequence, 
should  contribute  to  bear  the  expense  of  the  sewer  im- 
provements. This  is  a  property,  with  funds  to  repair  it, 
and  which  is  sustained  by  the  commissioners'  works ;  and, 
if  it  is  objected  that  the  party  rated  in  respect  of  it  does 
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uot  reside  in  it,  the  reply   is,  neither  was  the  party  held         1842. 
liable  for  the  rate  by  the  Court  in  Soady  v.  Wilson  (a)  re-       ^JT^^'^^^ 

,  ,  ,  1 RACEY 

aident  on  the  premises  in  that  instance.     The  argument  v. 

is,  that  the  bridewell  is  exempt  as  being  the  prison  of  the       ^^ylor. 
crown.    But  the  property  of  the  crown  itself  is  not  exempt. 
While  the  crown  is  free  from  every  other  burden,  it  is  still 
by  the  express  provisions  of  the  stat.  of  Heif,  8  and  Edw,  6 
liable  to  this  tax  in  common  with  the  people.     If  the  bride- 
well is  to  be  exempted  from  the  rate,  because  it  is  applied 
to  public  purposes,  the  result  will  be  that  the  particular 
district  within  the  jurisdiction  of  the  commissioners  will 
be  at  the  expense  of  maintaining  the  sewerage  not  only 
of  it  own  buildings,  but  of  all  the  public  buildings  of  the 
whole  county  beside,  that  may  be  within  its  limits,  and 
thus  a  burden  will  fall  on  its  inhabitants,  which  should  be 
equally  borne  by  the  whole  kingdom.     The  judgment  of 
Baylei^  J.  in  Neiherlon  v.  Ward{b)  is  expressly  in  point, 
where  he  says,  ''  As  the  whole  public  have  a  benefit  from 
this  occupation,  all  parts  of  the  kingdom  ought  to  contri- 
bute.    If  this  exemption,  however,  was  to  be  allowed,  the 
expense  will  be  defrayed,  not  by  the  public  at  large,  but  by 
the  occupiers  of  lands  within  the  public  district.     It  would 
be  an  injustice  to  the  inhabitants  of  this  district,  if  the  lands 
of  the  crown  applied  to  public  purposes  were  exempt."    It 
is  said  in  Callis  on  Sewers,  2*Z^,  that  the  words  of  the 
commission  are  exceeding  strict,  and,  though  he  points  out 
some  necessary  exemptions,   he   says,  that   by  the   strict 
penning  of  the  words  of  the  commission,  it  seems  to  oppose 
all  such  privileges  and  discharges  as  exemptions,  8cc.     And 
a  case  is  noticed  (266,  note  a,  4th  ed.)  where  **  800  acres  in 
the  hands  of  the  king  were  not  taxed,  as  by  law  they  ought, 
and  it  was  held  that  the  tax  laid  upon  the  other  persons  within 
the  level  was  unjust  and  illegal,  because  by  the  not  taxing 
of  those  800  acres  a  greater  burthen  was  laid  upon  the  rest 
of  the  land  within  the  level  than  of  right  ought  to  be." 

(a)  3  A.  &  £.  248;  S,  C.  4  N.  &  M.  777.        (6)  3  6.  &  Aid.  2i. 
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Tbeo,  OD  the  point  of  occopatioo,  it  is  not  necessary  that 
the  rate  should  be  made  apoo  die  occupier.  The  rate  may 
be  made  upon  the  land,  and  the  owner  will  be  liable.  The 
governor  is  not  the  owner  it  is  true ;  but,  if  the  building  is 
liable  to  be  rated  at  all,  there  must  in  law  be  a  way  of 
making  the  rate,  and  some  party  on  whom  it  may  be  made. 
The  governor  is  more  the  occupier  dian  anybody  else. 
The  prisoners  are  not  the  occupiers ;  the  governor  alone 
has  the  control  and  superintendence  of  the  whole  building ; 
be  distributes  the  prisoners  and  has  access  to  all  the  rooms. 
But,  even  if  this  be  not  so,  the  assessment  might  be  made 
upon  the  building  itself.  It  would  be  sufficient  if  the  jury 
were  to  present  that  such  and  such  lands  were  liable  to  the 
rate.  Emmerson  v.  SaUmarske{a)  decides  only  that  a  sewer 
rate  assessed  in  gross  on  a  township  at  large  is  bad :  in 
which  respect  the  law  distinguishes  between  an  assessment 
and  an  amercement^  which  last  may  be  made  on  the  owners 
or  occupiers  of  a  lordship  generally ;  Ramsey  v.  NomabeU{b). 
So  in  Bow  V.  Smith  (c)  an  assessment  of  all  the  lands  from 
such  a  place  to  such  a  place  was  held  bad,  but  Lord  Chan- 
cellor MaccleMfield  eipressly  said  that  the  right  way  of 
making  the  rate  is  to  assess  the  particular  lands,  and  then 
it  is  not  necessary  to  name  the  owners  and  occupiers  of 
such  lands.  In  the  Case  of  the  Leoel  of  Hull  (d),  an  order 
of  sewers  for  levying  a  certain  sum  per  acre  on  1312  acres 
was  held  sufficient  without  naming  the  occupiers.  Warren  v. 
Dix{e)  is  to  the  same  effect :  and  in  Callis  on  Sewers,  143, 
it  is  again  said,  ''  it  is  sufficient  for  the  commissioners  to 
impose  or  lay  the  rate^  tax  or  sess  on  the  grounds  or  on  the 
visible  possessors  thereof."  If  this  be  so,  the  bridewell  was 
well  rated,  without  any  reference  to  its  occupation,  as  being 
a  building  benefited  by  the  sewers ;  and  Rooke*s  case  is  cited 
by  Callis f  185,  as  an  express  authority  that,  whenever  a  sess 


(a)  7  i^.  &  £,  266;  iS.  C.  3  N.  (c)  9  Mod.  94;  5.  C.  3  Eq.  Ca 

&  P.  446.  Ab.  206. 

(6)  11  A.  &  E.  383;  S.  C.  3  P.  (d)  2  Str.  1127. 

&  D.  253.  (e)  3  C.  &  P.  71,  in  nods. 
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is  imposed  by  the  commissioners  of  sewers  on  grounds  that 
are  chargeable,  the  goods  even  of  a  stranger  may  be  taken 
OD  the  grounds  assessed,  though  it  appears  that  they  can- 
not be  sold;  Callis,  192. 
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Sir  F.  Pollock  A.  6.  in  reply.  The  real  question  is, 
are  public  buildings  used  solely  for  public  purposes  rate- 
able to  the  sewer  rate  ?  In  Nethertan  v.  fVard  (a)  the  dock- 
yard itself  was  not  held  liable  to  the  rate,  but  only  that  part 
of  it  which  formed  the  residence  of  the  plaintiff.  The  ei- 
pressions  quoted  from  the  judgment  of  Bayley  J.  were  not 
requisite  for  the  decision  of  the  case,  and  must  be  taken 
with  some  limitation.  Holroyd  J.,  in  the  same  case,  ex- 
pressly grounds  bis  judgment  on  the  fact  that  the  plaintiff 
was  the  occupier  of  the  house  in  respect  of  which  he  was 
charged.  In  Soady  v.  Wihonijb),  the  party  rated  to  the 
sewers  rate  was  assessed  to  the  poor  rate  also  (c),  and  Lord 
Demman  C.  J.,  in  noticing  this,  points  out  that  the  only 
question  the  Court  therefore  had  to  decide  was,  ^'  whether 
the  occupier  of  the  Audit  Office  was  liable  to  be  rated  to  the 

sewers  in  rapect  to  thai  occupation.^* 

Cur.  adv.  vuU. 


Lord  Denman  C,  J,  at  the  sittings  after  this  term  (Dec. 
3),  delivered  the  judgment  of  the  Court. — The  plaintiff  in 
this  case,  the  governor  of  Tothill  Fields  Bridewell,  brings 


(a)  3  B.  &  Aid.  21. 

(6)  3  A.  &.  £.  348;  8.  C.  4  N. 
&  M.  777. 

(c)  By  53  Geo.  3,  c.  48,  (local 
and  personal,  public,)  s.  7,  afler 
rectting  that  difficulty  had  ariMii 
to  the  commistiouen  of  sewers  in 
laying  on  an  equal  rate  by  reason 
of  their  not  being  authorised  to 
call  for  and  inspect  the  poor's  rate 
of  the  parishes  within  their  ju- 
risdiction, they  are  empowered  to 
order  their  clerk,  or  other  per- 
son on  their  behalf,  to  inspect  and 


take  a  copy  of  the  last  poor'8  rate 
in  any  parish  within  their  jurisdic- 
tion ;  and  the  vestry  clerk,  or  other 
person  having  the  custody  of  such 
rate,  is  required,  under  certain  re- 
gulations laid  down  in  that  clause, 
to  produce  such  rate  and  allow  a 
copy  to  be  taken,  or  furnish  a 
copy,  **  in  order  to  enable  the  said 
commissioners  of  sewers  to  lay  an 
equal  rate  or  assessment  on  the 
several  inhabitants  within  the  li- 
mits of  the  said  commissions,  or 
any  portion  thereof." 
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his  action  of  trespass  for  the  seizure  of  a  certain  table  of  his, 
by  way  of  distress  for  non-payment  of  a  sewers'  rate.  The 
first  question  raised  is,  whether  the  part  of  bridewell,  parti- 
cularly mentioned  in  the  case,  was  legally  liable  to  be  pre- 
sented and  rated,  and  whether  there  is  any  manner  in  which 
it  can  be  legally  rated. 

The  pait  of  the  bridewell  mentioned,  is  that  wherein  the 
prisoners  are  confined,  deriving  as  it  does  a  benefit  from 
the  sewers,  but  inhabited  by  no  other  person,  nor  occupied 
in  any  other  manner.  It  is  attended  by  servants  of  the 
establishment  for  its  purposes  as  a  prison,  and  is  under  the 
superintendence  and  controul  of  plaintifi^,  who  occupies  a 
part  of  the  building  as  his  own  residence,  and  is  rated  and 
pays  to  the  sewers  in  respect  of  that  part. 

The  bridewell  appears  to  be  a  prison  of  our  sovereign 
lady  the  queen,  vested  in  trustees  appointed  by  the  justices 
of  the  peace  for  the  county  of  Middlesex.  And  hereupon 
plaintifi^'s  learned  counsel  contend  that  this  public  property, 
devoted  to  public  purposes,  is  liable  to  no  rate  whatever. 

This  large  exemption,  however,  is  certainly  inconsistent 
with  the  judgments  delivered  by  Lord  TetUerden  and  Bay- 
ley  J.  in  Neiherion  v.  Ward  (a).  Lord  Tenterden  in  that 
case  examined  all  the  acts,  and  concluded  that  all  lands 
belonging  to  the  crown,  and  not  those  only  which  are  held 
by  its  tenants,  are  liable  to  the  sewers*  rate.  Bay  ley  J. 
expressed  the  same  opinion  yet  more  strongly,  and  ob- 
served on  the  injustice  of  exempting  any  lands  that  might 
derive  a  benefit  from  the  drainage,  though  devoted  to  the 
public  service.  '*  If  it  is  applied  by  the  crown  for  public 
purposes,  then  it  is  for  their  benefit,  and  the  public  ought 
to  pay."  We  may  however  remark,  that  these  very  general 
observations  were  unnecessary  for  the  decision  of  that  case, 
which  brought  into  question  the  rateability  of  an  officer, 
having  the  beneficial  occupation  of  a  house  situate  in  the 
dock  yard,  in  respect  of  that  house.  Lord  Tenterden  com- 
mences with  the  remark  that  plaintiff,  as  the  occupier  of  the 

(a)  SB.  &  Aid.  31. 
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messuage,  was  liable  to  the  rate,  and  Holroj/d  J.  refers  to  1849. 
the  49  Geo.  S,  directing  a  rate  to  be  made  upon  every  person 
who  shall  occupy  or  inhabit  any  house,  land  or  building. 
''Now"  (he  adds), ''  plaintiff  here  is  the  occupier  of  a  house, 
and  as  such  is  assessable  under  this  act  of  parliament,  un- 
less he  is  exempted  by  reason  of  its  being  land  of  the  king. 
It  seems  to  me  to  be  clear,  however,  that  by  the '9th  section 
of  the  statute  Han.  8,  explained  as  it  is  by  3  8c  4  Edw.  6, 
c  8,  8.  £,  the  lands  of  the  king  are  expressly  made  liable  to 
this  assessment."  This  is  indeed  perfectly  clear  from  the 
language  of  those  acts,  and  is  sufficient  to  warrant  the  deci- 
sioQ  in  Netherton  v.  Ward  (a). 

But  the  prison,  on  which  the  present  doubt  arises,  is  not 
strictly  the  sovereign's  property,  though  it  is  called  her 
majesty's  prison.  It  is  vested  in  the  justices  of  the  peace 
for  public  purposes,  and  to  such  purposes  alone  devoted. 

If  it  were  the  sovereign's,  and  occupied  by  a  tenant  of 
the  sovereign,  the  liability  of  that  tenant  to  the  sewers'  rate, 
as  well  as  bis  right  to  deduct  the  rate  when  paid  from  his 
rent,  would  be  unquestionable. 

But  the  difficulty  here  is  of  another  kind,  plaintiff  con- 
teodiog  that  of  these  parts  of  the  prison  neither  he  nor  any 
other  person  can  be  truly  called  the  occupier.  Nor  was 
his  occupation  very  strongly  asserted  on  defendant's  part, 
he  rather  resting  his  case  on  this,  that  benefit  to  the  pro- 
perty from  the  drainage  is  the  sole  ground  of  liability,  and 
that  that  liability  attaches  to  the  land  itself,  even  although 
it  should  have  00  occupier. 

On  the  several  dicta  of  one  case  fairly  cited  for  this  pro- 
position we  abstaui  from  commenting,  because  they  were 
all  fully  considered  by  this  Court  in  JEmmerson  v.  Salt- 
marshe{b),  where  we  gave  our  judgment,  that  a  sewers'  rate 
on  a  township  is  bad  in  law.  A  fortiori,  a  rate  on  lands 
generally,  without  taxing  township  or  occupier,  is  bad  also. 

One  of  the  cases,  however,  there  cited,  as  it  was  on 
the  present  occasion,  may  perhaps  require  more  particular 

(a)  3  B.  &  Aid.  21.         (6)  7  A.  &  E.  966 ;  S.  C.  2  N.  &  P.  446. 
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notice^-the  case  of  Bow  ▼•  Smith  {a),  where  Lord  Chao- 
cellor  Macclesfield  refused  relief  in  equity  to  certain  com- 
missioners of  sewers  or  officers  employed  by  them,  against 
whom  actions  had  been  brought  by  owners  or  occupiers 
wrongfully  assessed.  The  judgment  concludes  with  an 
observation  wholly  irrelevant  to  that  suit,  but  bearing  cer- 
tainly on  oar  present  inquiry.  *'  The  right  way  is  to  assess 
the  particular  lands  according  to  the  danger  they  lie  in,  and 
it  is  not  necessary  to  name  the  owners  or  occupiers  of  such 
lands,  for  the  commissioners  may  not  know  them ;  for,  if 
not  naming  the  owners  should  make  an  assessment  void, 
there  would  be  an  end  of  all  assessments  by  commissioners 
of  sewers;  therefore,  if  that  were  the  fact,  it  might  be  proper 
for  this  Court  to  interfere." 

Now  the  judgment  itself,  far  from  sanctionitig  the  opinion 
that  lands  are  the  proper  subjects  of  the  sewers'  rate, 
assumes  the  contrary,  and  the  latter  part  will  be  most  n^tu- 
rdlly  explained  by  supposing  it  to  mean  that  an  occupier  is 
not  to  withdraw  himself  from  taxation  by  concealing  his 
name  from  the  commissioners.  This  is  perfectly  reason- 
able, and  where  this  is  attempted,  and  the  name  is  unknown, 
the  occupier  must  of  necessity  be  rated  by  that  description. 
But  the  remark  would  be  equally  correct,  if  applied  to  the 
poor  rate  or  any  other  assessment. 

After  all,  the  language  of  the  commission  itself,  foutided 
on  the  statute  of  Hen.  8,  must  decide  this  point,  atid  this 
precludes  all  doubt.  The  tax  is  to  be  laid  on  the  occupiers 
in  respect  of  their  lands  benefited,  as  well  where  the  crown  is 
the  owner  as  where  it  may  belong  to  a  subject.  Such  of  the 
more  recent  acts  as  speak  of  lands  being  chargeable,  must 
be  understood  as  using  that  short  form  for  ''  lands  in  respect 
of  which  their  owners  or  occupiers  are  chargeable.*'  This 
would  be  made  clearer,  if  possible,  by  the  52,  Geo.  3. 

The  question  then  is,  whether  the  plaintiff  is  the  occu- 
pier of  those  parts  of  the  bridewell,  in  which  he  does  not 
reside,  and  which  are  occupied  by  none  but  the  unfortunate 

(a)  9  Mod.  94;  S.  C.  S  £q.  Ca.  Ab.  906. 
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persons  changed  with  crimiDal  offences  who  are  confined  1849. 
there,  unless  plaintiff's  residence  in  a  perfectly  distinct  part 
of  the  building,  for  the  purpose  of  more  conveniently  visit- 
ieg  and  superintending  theni«  can  be  called  an  occupation  of 
those  parts.  We  think  that  that  statement  alone  is  sufficient 
to  dedde  that  he  is  not  an  occupier;  and,  further,  that,  while 
the  premises  are  employed  as  at  present,  they  have  no 
occupier  who  can  be  rated,  and  consequently  our  judgment 
most  be  for  plaintiff. 

Judgment  for  the  plaintiff(a). 

(a)  See  Neave  v.  Wrather,  pott. 


MiLLBANKB  V.  GbANT.  Thunday, 

November  Zd» 

Debt  for  work  and  attendance  as  a  surgeon  and  apothe-  Acting  as  an 
carr.tnd  on  an  account  stated.  Plea:  nunquam  indebitatus.  w»»«tant»uiw 

•"  T  T*  «     geon  in  the 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  in  army,  and  re- 
Middlesex  after  Trinity  term  last,  the  plaintiff  rested  his  SKth^ 
title  to  sue  on  the  right  given  by  the  stat.  6  Geo.  4^  c.  1 33^  paymaster,  are 
s.  4,  to  an  assistant  surgeon  in  the  army.    To  prove  that  a  ^practising 
be  had  been  such  an  officer^  he  called  the  paymaster  of  a  ^*  holding  a 

1  1  •        •        1        \  .     .M.  .       .        warrant  or 

regiment,  who  proved  an  actmg  by  the  plamttff  in  that  commission 
capacity  in  his  regiment;  that  he  had  paid  plaintiff  for  ***"**'?'*'^ 
work  done  in  that  capacity,  and  had  no  doubt  that  he  had  army,"  so  as  to 
seen  the  plaintiff's  commission  or  warrant,  otherwise  he  pUintlffto  ibo 
should  not  have  paid  him.     It  was  objected  that  this  evi-  privilege  of 
deuce  was  not  sufficient,  but  that  the  warrant  itself  should  ^^Lction'a)n- 
be  produced,  or  that  the  usual  foundation  should  be  laid  ^^^^^  ^1  ^^^ 
for  the  admission  of  secondary  evidence  of  the  warrant,  by  c.  133,  s.4.  * 
shewing  it  to  have  been  lost  or  mislaid.  Lord  Denman  C.J.  di^g'not^^'^k 
admitted  the  evidence,  reserving  leave  to  the  defendant  to  it  necessary  to 

move  to  enter  a  nonsuit,  and  the  plaintiff  had  a  verdict.        rant  or  c^m^ 

mission  in 

Ctvwder  now  moved  for  a  rule  to  enter  a  nonsuit,  pur-  to  entitle  an 

assistant  sur- 
geon to  sue  as  an  apothecary. 
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184?.         suant  to  the  leave  reserved  (a).     The  stat.  6  Geo.  4,  c.  133, 
y^^""^^^       was  in  force  from  the  time  of  its   passing  until  the   1st 
V.  August,  18£0,  and,  though  that  period  has  expired,  it  is  not 

Grant.  denied  that  any  rights  acquired  under  it  still  exist  in  full 
force:  SUavetnon  v.  Oliver {b).  But  it  is  not  sufficient  to 
entitle  the  plaintiff  to  the  privilege  conferred  to  shew  an 
acting,  he  must  prove  that  he  held  a  commission  or  warrant. 
The  words  of  the  act  (s.4)  apply  only  to  a  person  who  now 
holds  or  hereafter  shall  hold  a  commission  or  warrant  as 
surgeon  or  assistant  surgeon  or  apothecary  in  his  majesty's 
army.  At  the  trial  no  such  document  was  produced,  nor  was 
any  foundation  laid  for  the  admission  of  secondary  evidence. 
An  acting  was  proved,  but  that  is  not  enough,  the  posses- 
sion of  the  warrant  or  commission  must  be  shewn.  [Cole- 
ridge J.  Would  not  it  be  evidence  of  an  officer  having  a 
commission,  that  he  was  in  command  of  a  regiment?] 

Per  Curiam  (c). — There  was  abundant  evidence  to  go  to 
the  jury  of  the  fact  of  the  plaintiff  having  a  warrant.  The 
Stat.  6  Geo.  4,  c.  133,  s.  4,  does  not  require  that  a  warrant 
shall  be  produced  in  Court,  nor  does  it  in  any  manner  in- 
terfere with  the  general  rules  of  evidence.  It  puts  every 
person  holding  a  warrant  as  surgeon  or  assistant  surgeon 
in  the  same  position  as  if  he  had  been  in  general  practice 
before  the  Ist  August,  1815,  and  enacts  that  "  no  such 
person  shall  be  obliged,  in  order  to  recover  in  a  court  of 
law  any  charges  claimed  by  him  as  an  apothecary,  to  prove 
that  he  was  in  practice  other\ii8e  than  as  holding  such  com- 
mission or  warrant."  I'he  plaintiff  acted  as  an  assistant 
surgeon,  and  there  was  clearly  evidence  for  the  jury  to  shew 
that  that  acting  was  as  holding  a  warrant  or  commission. 

G.  Rule  refused. 

(d)  He  also  moved  for  a  new  (b)  8  M.  &  W.  Sd4. 

trial  on  affidavits,  on  which  a  rule  (c)  Lord  Denman  C.  J.^  fFil- 

was  granted,  and  afterwards  made  liams,  Coleridge  and  Wighiman  Js. 
absolute. 


MICHAELMAS  TERM,  VI  VICT.  33 

1B42. 

E.  W.  Chapman  v.  Beckinoton  (a). 
Debt    against  the  defendant  a^   co-obligor  of  a  bond,  Dcbi  by  J., 

•        •J  i^if  ^        '  ii'-«.i  tbe  surviving 

bearing  date  the  xa  January,  1830,  given  to  the  plamtitt  and  obligee  of  a 

one  William  Chapman,  since  deceased.  *^^"^»  "g*»"»t 

*  surety. 

The  defendant,  on  oyer,  set  out  the  condition  of  the  bond  The  plea  set 
in  the  following  terms :-  Sln'T/ll; 

•'  Whereas  the  said  William  Chapman,  Edward  Walton  bond,  %vhich 

recited  that 
(a)  Decided  at  the  sittings  after  this  term  (Dec.  3).  A.  B.  and  P. 

had  lately 
entered  into  copartnership,  and  that  it  had  been  agreed  that  P.  should  be  the 
acting  partner,  and  that  he  and  the  defendant,  as  his  surety,  should  become  bound  to 
A,  and  B.,  and  it  was  conditioned  for  the  performance  by  P.  of  all  and  every  the 
coTeoaots  on  his  part  to  be  observed  in  a  certain  deed  of  copartnership  of  the  1st  Ja- 
Doary,  1830,  and  made  between  A,  B,  and  P.,  and  also  for  the  delivery  to  A,  and  B. 
by  P.,  during  such  time  as  he  should  continue  the  acting  partner  in  the  said  trade  of  the 
said  etparinership,  of  a  true  account  of  all  monies  which  should  come  to  his  hands. 
The  plea  then  averred  performance  by  P.  in  the  words  of  the  condition,  to  A,  and  B. 
daring  the  life  of  B.  and  to  A.  since  the  decease  of  B. 

The  replication  sec  out  the  partnerslrip  deed.  The  deed  provided  that  the  parties 
thereto  would  from  the  day  of  the  date  of  the  deed,  and  up  to  the  1st  Juljr,  1841,  be 
partners;  that  P.  should  be  sole  acting  partner,  and  that  ne  should  "  during  all  the 
term  of  that  copartnership"  discharge  the  duties  of  acting  partner;  that  once  every 
year  ^  the  parties  thereto**  would  meet  and  settle  accounts  relative  *<  to  the  said  co- 
partnership;^ that  if  any  of  them  **  the  said  parties  thereto,  their  executors  and  ad- 
ministrators," should  wish  to  withdraw  from  **  that  copartnership  at  the  end  of  the 
seventh  year  of  the  said  copartnership,"  he  might  do  so  on  giving  notice,  and  "  that 
then  that  preseut  indenture  of  copartnership'^  should  determme  as  to  the  party  giving 
SDch  notice. 

The  deed  then  provided,  **  that  any  of  the  partners  in  the  said  joint  trade  or  business 
should  be  at  liberty  to  transfer  in  his  lifetime  his  share  therein,  or  any  part,  to  any 
one  or  more  of  his  sons,"  and  to  dispose  of  his  share  by  will  to  any  person  or  persons 
whatsoever,"  and  that  the  son  or  sons,  or  other  person  or  persons  to  whom  any  such 
transfer  or  disposition  should  be  made  as  aforesaid,  or  in  case  of  the  death  of  a  part- 
ner without  having  made  such  transfer  or  disposition,  then  that  the  executors  or  ad- 
ministrators of  such  partner  so  dying  should  be  deemed  &c.  as  a  partner  or  partners 
in  the  said  joint  concern  during  the  then  residue  thereof,"  &c. 

The  replication  then  assigned  as  a  breach  of  the  condition  of  the  bond,  that  P.,  ajlier 
the  decease  of  B.,  one  of  the  partners,  delivered  false  accounts. 

The  rejoinder  took  issue  on  the  replication. 

At  the  trial  a  breach  was  proved  to  have  been  committed  as  assigned,  ajier  the 
death  of  B.,  but  before  any  other  change  in  the  firm  had  taken  place. 

A  nonsuit  was  claimed,  on  the  ground  that  the  bond  so  conditioned  for  accounting 
during  the  copartnership  in  the  deed  was  discharged  on  the  death  of  one  of  the  part- 
ners, and  that  no  breach  had  been  proved  within  the  terms  of  the  condition. 

Heldf  1.  That  there  could  be  no  nonsuit,  as  at  nisi  prius  issues  must  be  taken  to  be 
well  raised,  and  the  issue  joined  as  to  a  breach  after  tlie  death  of  one  of  the  partners 
had  been  proved. 

2.  That  judgment  must  be  arrested,  as  the  condition  in  the  bond  for  P.'s  account- 
ing to  A.  and  B.  applied  merely  to  the  copartnership  by  the  three  parties  to  the  deed, 
and  the  obligation  of  the  surety  had  determined  on  the  death  of  B. 

VOL.  III. — G.  D.  D 
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Chapman  (the  plaintiff)  and  Washington  Potts  have  lately 
Chapman      entered  into  copartnership  in  the  trade  or  business  of  rope- 
V.  makers,  to  be  carried  on  by  them  at  Willington  Ropery  in 

the  county  of  Northumberland,  and  upon  the  treaty  for  the 
said   copartnership  it  was,  amongst  various  other  things, 
agreed,  that  the  said  W.  Potts  should  be  the  acting  partner 
in  the  said  trade  and  business,  and  that,  in  consideration  of 
the  trust  and  con6dence  thereby  reposed  in  him  by  the  said 
TT.  Chapman   and  E.  W,  Chapman^  the  above  bounden 
W.  Potts,  and  the  above  bounden  John  Beckington  (the  de- 
fendant) as  his  surety,  should  by  writing  obligatory,  under 
their    respective    hands    and    seals,    become  jointly   and 
severally  bound   unto   the  said   W.  Chapman  and  E.  W. 
Chapman  in  the  sum  of  1000/.,  subject  to  such  condition  for 
making  void  the  same  bond  as  hereinafter  is  mentioned ;  and 
in  pursuance  of  such  agreement  the  said  W.  Potts  and  the 
said  J.  Beckington  executed  the  above  written  bond.    Now 
the  condition  of  the  above  written  obligation  is  such,  that  if 
the  said  TT.  Potts  shall  well  and  truly  observe,  perform  and 
keep  all  and  every  the  covenants,  provisoes,  clauses  and 
agreements  on  his  part  to  be  observed  and  performed,  con- 
tained  in   a  certain   indenture  or   deed  of  copartnership 
bearing  date  the  1st  day  of  January  instant,  and  made  be- 
tween the  said  W.  Chapman  of  the  first  part,  and  the  said 
JE.  W.  Chapman  of  the  second  part,  and  the  said  W.  Potts 
of  the  third  part ;  and  also  if  he  the  said  W.  Potts,  during 
such  time  as  he  shall  continue  the  acting  partner  in  the  said 
trade  or  business  of  the  said  copartnership,  shall  and  do 
well,  truly  and   faithfully  make,  deliver,  or  transmit  a  just 
and  true  account  in  writing  of  all  sum  and  sums  of  money, 
cash,  notes,  bills  and  other  partnership  effects,  which  shall 
come  to  the  hands  of  the  said  W.  Potts,  or  which  he  shall 
be  entrusted  with,  by  or  on  account  of  the  said  copartner- 
ship, and  also  make  good,  answer  for,  and  pay  the  moneys 
due  on  the  balance  of  such  account,  and  also  of  all  and 
every  other  sum  and  sums  of  money,  cash,  notes  and  bills 
which  may  by  possibility  come  to  the  hands  of  the  said 
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W.  Potts,  as  such  partner  as  aforesaidi  to  the  said  W.  Chap* 
man  and  E.  W.  Chapman,  and  if  the  above  bounden   W.     Qh^pu^- 
Potts  and  J.  Beckington  shall  and  do  well  and  sufficiently  «• 

save,  defend,  keep  harmless  and  indemnified,  the  said  W. 
Chapman  and  £•  W.  Chapman,  their  executors,  administra- 
tors or  assigns,  from  and  against  all  losses,  costs,  charges, 
damages  and  expenses,  for  or  by  reason  of  any  act,  deed, 
matter  or  thing  whatsoever,  to  be  done  or  committed  by 
him  the  said  W.  Potts,  as  such  acting  partner  as  aforesaid, 
or  iu  any  manner  relating  thereto,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect  as  by  the 
condition  of  the  said  writing  obligatory,  reference  being 
thereunto  had,  will  amongst  other  things  more  fully  ap- 
pear/' 

The  plea  then  averred  performance,  in  the  words  of  the 
condition,  since  the  making  of  the  bond  until  the  com- 
mencement of  suit,  **  to  the  plaintiff  and  W.  Chapman,  in 
the  lifetime  of  the  said  W,  Chapman,  and  to  the  plaintiff 
stiff  e  the  decease  of  the  said  W,  Chapman"    Verification. 

The  replication  set  out  the  indenture  of  partnership. 
The  indenture,  after  reciting  that  the  deceased  W.  Chapman 
and  the  plaintiff  had  for  some  years  carried  on  the  business 
of  ropemakers  in  partnership  at  Willington  upon  certain  de- 
mised premises,  and  that  it  had  been  agreed  between  the 
parties  thereto  that  Potts  should  be  admitted  a  partner  in 
consideration  of  certain  capital  brought  into  the  business 
by  Potts,  and  of  their  confidence,  &c.  in  him,  contained  a 
covenant  between  the  parties  to  the  indenture,  that  they 
would  from  the  date  thereof  until  the  1st  July,  1841,  be 
partners  in  the  above  business.  The  business  to  be  car- 
ried on  upon  the  said  demised  premises  under  the  firm  of 
"  Chapman  and  Potts*'  for  the  said  term.  "  That  all  and 
every  the  said  leasehold  premises,  and  also  all  and  every 
the  machinery,  &c.  of  trade  therein  erected,  &c.  and  also 
all  stock,  gains,  profits,  8cc.  arising  from  or  belonging  to 
the  said  joint  trade  or  business,  should  from  time  to  time 
during  that  copartnership  be  considered  as  partnership  pro- 

D  2 
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1849.         perty  and  belong  to  the  said  parties  and  their  respective 

)^^^^^      executors,  administrators   and   assigns  in   the   shares  and 
Chapman 

V.  proportions**  of  one-third  each.      "  And  it   was   thereby 

Beckinotom.  further  agreed  that  the  said  Potls  should  attend  to  and 
reside  at  the  said  ropery,  and  should  have  the  general  su- 
perintendence and  management  of  the  said  trade  or  business 
during  the  said  copartnership,  and  the  said  Potls  did  thereby 
covenant^  promise  and  agree,  to  and  with  the  said  W. 
Chapman,  deceased,  and  plaintiff,  their  heirs,  executors, 
administrators  and  assigns,  that  he,  the  said  Potts,  should 
and  would  during  all  the  term  of  that  copartnership  devote 
the  whole  of  his  time,  skill,  and  most  assiduous  attention 
and  diligence,  with  such  assistance  of  the  plaintiff  as  should 
be  deemed  necessary  by  the  said  parties  thereto,  in  and  to- 
wards the  affairs  and  business  of  the  said  ropery,  and  in  the 
improvement  and  management  and  extension  thereof  to  the 
best  advantage  of  all  the  said  parties  thereto,  and  should 
not  absent  himself  therefrom  nor  neglect  the  same,  but  that 
he  would  in  every  respect  faithfully  and  diligently  perform 
the  duties  incumbent  upon  an  acting  partner  in  such  a 
concern  during  that  copartnership.'*  That  "  Potts  should, 
during  the  continuance  of  that  copartnership,  have  the  care 
and  custody  of  all  the  books  of  account  relating  to  the  said 
joint  stock  and  trade,  they  the  said  li^.  Chapman,  deceased, 
and  plaintiff,  having  access  thereto  at  all  times,"  &c.  "  That 
they  the  said  parties  thereto  should  and  would,  unless  pre- 
vented by  sickness,  &c.  meet  at  the  ropery  on  the  1st  of 
March,  1831,  and  so  in  future  yearly  and  every  year  during 
that  copartnership,  and  make,  cast  up,  and  fairly  state  be- 
tween and  amongst  them  a  true  and  perfect  account  in 
writing  touching  and  concerning  all  matters  relating  thereto, 
so  that  it  might  thereby  plainly  appear  what  were  and  how 
the  affairs  thereof  did  stand,  and  should  and  would  there- 
upon enter  and  cause  to  be  entered  the  true  particulars  of 
every  such  yearly  account,  and  the  rest  or  balance  thereof 
in  three  several  books,**  &c.  ''  And  it  was  thereby  also 
tgreedi  that  upon  the  balancing,  adjusting,  and  settling  such 
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account  on  the  said  Ist  of  March,  1831,  and  of  every  sub-        t842. 

sequent  yearly  account^  the  net  profits  appearing   to  be  (^h^pman 
gained   by  the  said  copartners  should  be  divided  between  v. 

^1 ECK  f  Iff*  '■■^if 

the  said  parlies  in  equal  shares  and  proportions.  Provided 
always,  and  it  was  thereby  expressly  agreed  tind  declared, 
that  in  case  any  of  them  the  said  parties  thereto,  their  ex- 
ecutors and  administrators,  should  be  minded  and  desirous 
to  quit  and  withdraw  himself  or  themselves  from  that  co- 
partnership, at  the  end  of  the  seventh  year  of  the  said 
copartnership,  and  should  give  to  the  others  of  the  said 
partners  twelve  calendar  months'  previous  notice,  &c.  then 
the  indenture  should  determine  as  to  such  outgoing  partner, 
except  as  to  the  valuation  of  the  stock  and  compensation 
for  his  share/'  &c.  *^  And  it  was  thereby  further  declared 
and  agreed,  that  any  of  the  parties  in  the  said  joint  trade  or 
business  should  be  at  liberty  to  transfer,  in  his  or  their  life- 
time, his  or  their  respective  shares  therein,  or  any  part  or 
parts  thereof,  to  any  one  or  more  of  their  respective  sons, 
being  of  the  age  of  twenty-one  years  or  upwards  (but  not  to 
any  other  persons,  except  under  the  regulations  thereinafter 
mentioned  and  contained  in  that  behalf,)  and  also  to  dispose 
of  and  bequeath  his  or  their  respective  shares,  or  any  part  or 
parts  thereof,  by  will,  to  any  person  or  persons  whomsoever, 
and  that  the  son  or  sons,  or  other  person  or  persons,  to  whom 
any  such  transfer  or  disposition  should  be  made  as  afore- 
said, or  in  case  of  the  death  of  any  partner  without  having 
made  any  such  transfer  or  disposition  as  aforesaid,  then 
that  the  executors  or  administrators  of  every  such  partner 
so  dying  should  be  deemed  and  considered  as  a  partner  or 
partners  in  the  said  joint  concern,  during  the  then  residue 
thereof  in  respect  of  such  share  or  shares,  or  any  part  or 
parts  of  a  share  or  shares  so  transferred  or  bequeathed,  or 
which  should  become  vested  in  them  respectively  as  exe- 
cutors or  administrators  of  any  such  deceased  partner  or 
partners  as  aforesaid,  in  the  stead  and  place  of  the  partner 
or  partners  from  whom  they  should  respectively  have  de- 
rived such  share  or  shares,  or  part  or  parts  of  a  share  or 
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1842.        shares,  of  and  iu  the  said  joint  trade  or  business,  and  should 
^^^^^      hold  such  share  or  shares,  or  part  or  parts  of  a  share  or 
V.  shares,  for  all  the  then  residue  or  remainder  of  the  said  co- 

BscEiKOTOji.  partnership,  subject  to  and  under  the  several  stipulations, 
provisions,  conditions  and  agreements  contained  in  these 
presents.  And,  lastly,  it  was  thereby  covenanted,  declared 
and  agreed  bj  and  between  the  said  parlies  iherelo,  and  for 
their  respective  heirs,  executors  and  administrators,  that  if 
at  any  time  thereafter  any  difference,  controversy,  8cc.  should 
arise,  &c.  between  the  said  parties  or  either  of  them,  or 
between  the  survivors  of  them  and  the  executors  or  admi- 
nistrators of  a  deceased  partner,  touching  the  said  joint 
trade  or  the  stock  or  profits  thereof,  or  the  settling  of  any 
account  or  accounts  relating  thereto,  or  any  other  matter 
or  thing  concerning  the  said  copartnership,  or  any  thing  in 
those  presents  contained ;  that  all  such  differences,"  8lc. 
should  be  referred  to  arbitration. 

Averment,  that  **  of  the  said  indenture  or  deed  of  co- 
partnership, and  of  all  the  covenants,  conditions,  provisoes, 
agreements  and  matters  therein  contained,  the  said  defendant, 
at  the  time  of  making  his  said  writing  obligatory,  had 
notice;"  and  that  Potis  continued  to  be  the  acting  part- 
ner of  '^  the  said  copartnership  from  the  time  of  making 
the  said  writing  obligatory,  until  and  after  the  happening 
of  the  breaches  of  the  said  condition  in  the  declaration 
assigned." 

The  replication  then  assigned  several  breaches  by  Potts 
of  the  covenants  and  agreements  in  the  partnership  deed. 
The  question  in  this  case  arose  upon  the  seventh  breach, 
which  alleged  that  "  after  the  making  of  the  said  writing 
obligatory,  and  whilst  the  said  Potts  continued  such  acting 
partner  in  the  trade  and  business  of  the  said  copartnership 
as  aforesaid,  and  after  the  decease  of  the  said  W.  Chapman, 
be  the  said  Potts  did  not  nor  would  well,  truly  and  faith- 
fully make,  deliver  or  transmit  a  just  and  true  account  in 
writing  of  all  sum  and  sums  of  money,  cash,  notes,  bills 
and  other  partnership  effects  which  caaie  to  the  hands  of 
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the  said  Potts,  or  ^hich  he  was  entrusted  with  by  or  on         1842. 
account  of  the  copartnership,  but,  on  the  contrary  thereof,     c^^^'^^ 
although  there  came  into  the  hands  of  the  said  Potts,  whilst  ». 

he  was  such  acting  partner  as  aforesaid,  and  after  the  B^^'noton. 
making  of  the  said  writing  obligatory,  and  after  the  decease 
of  the  said  W.  Chapman,  to  wit,  on  the  2d  February,  1836, 
and  on  divers  other  days  and  times  between  that  day  and 
the  15th  April,  1839,  and  he  the  said  Potts  was  then  en- 
trusted with  divers  sums  of  money,  cash,  notes,  bills  and 
other  partnership  effects  of  great  value,  amounting,  &c.  to 
50,000/.,  he  the  said  Potts  did,  to  wit^  at  the  close  of  each 
of  the  said  several  years  during  the  period  last  aforesaid, 
make,  transmit  and  deliver,  to  wit,  to  the  said  plaintiff  false, 
fictitious  and  fraudulent  accounts  in  writing,  falsely  purport- 
ing to  be  accounts  of  the  said  sums  of  money,  cash,  notes, 
bills  and  other  partnership  effects,  and,  although  he  was 
then,  to  wit,  at  the  close  of  the  said  years  respectively,  re- 
quested so  to  do,  did  not  nor  would  make,  deliver  or  trans- 
mit any  just  or  true  account  whatever  of  the  said  sums  of 
money,  &c.  contrary  to  the  condition  of  the  said  writing 
obligatory." 

Rejoinder,  as  to  the  said  seventh  breach,  that  the  said 
Potts  did  not  make,  transmit  or  deliver  to  the  plaintiff 
false,  fictitious  or  fraudulent  accounts  in  manner  and  form 
as  the  plaintiff  hath  in  his  said  seventh  breach  in  that  be" 
half  alleged. 

Issue  thereon. 

At  the  trial  of  the  cause  before  Rolfe  B.  at  the  North- 
umberland summer  assizes,  1840,  it  appeared  that  fV. 
Chapman  died  in  1832,  and  that  the  seventh  breach  was 
committed  by  Potts  after  that  time.  The  defendant  claimed 
a  nonsuit  on  the  ground  that  the  partnership  contemplated 
by  the  bond  was  put  an  end  to  by  the  death  of  \Y.  Chap- 
man, and  that  therefore  no  breach  had  been  proved  within 
the  meaning  of  the  condition.  The  learned  judge  overruled 
the  objection,  and  the  plaintiff  had  a  verdict  subject  to  a 
motion  for  a  nonsuit. 
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Cresswell  in  the  Michaelmas  term  following  obtained  a 

^  rule  nisi  accordingly. 

Chapman 

». 
Bbckincton,        ]Y^  J£^  Watson  and  Warren  shewed  cause  (/i),  and 

CressioeU  was  heard  contr^. 

The  argument  is  sufficiently  set  out  in  the  judgment  of 
the  Court. 

The  authorities  cited  were  Gow  on  Partnership,  123  (3d 

ed.) ;  Barclay  v.  Lucas  (Jb) ;  Melcalf  v.  Bruin  (c) ;   Weston 

V.  Barton  (d) ;    Strange  v.  Lee  (e) ;    Barker  v.  Parker  (J^) ; 

Pemberton  v.  Oakes(g)y    Chancellor ^  S^c.  of  Cambridge  v. 

Baldwin  (A) ;  D/y  v.  Dai;^  (J). 

Cur.  ac/v.  v/i//. 

Lord  Den  MAN  C.  J.  delivered  the  judgment  of  the  Court 
as  follows : — This  was  an  action  brought  by  the  surviving 
obligee  of  a  bond,  and,  the  condition  being  set  out  on  oyer 
in  the  plea,  it  appeared  that  the  plaintiff  and  the  deceased 
William  Chapman  had  entered  into  partnership  by  deed 
with  one  Potts,  that  Polls  was  to  be  the  acting  partner, 
and  that,  in  consideration  of  this  trust,  he  and  the  defendant 
bound  themselves  to  the  plaintiff  and  W,  Chapman  for  the 
observance  by  Polls  of  the  covenants  in  the  partnership 
deed,  and  also  that  Polls,  during  such  time  as  he  should 
continue  the  acting  partner  in  the  said  trade  of  the  said 
copartnership  should  faithfully  make  and  deliver  a  true 
account  in  writing  of  all  sums  of  money,  notes,  bills  and 
other  partnership  effects,  which  should  come  to  his  hands, 
or  which  he  should  be  entrusted  with,  by  or  on  account  of 
the  said  copartnership,  and  also  make  good,  answer  for,  and 

(a)  In  M.  T.  1841  (Nov.  26lh),  (rf)  4  Taunt.  673. 

before  Lord  Denman  G.  J.,    Wit-  (e)  3  East,  484. 

liams,  Coleridge  and  Wighlman  Js.  (J)  1  T.  li.  287. 

(6)  1  T.  11.   29 J,  n.;  8  Doug.  (g)  4  lluss.  154. 

321.  (h)  5  M.  &  W.  580. 

(e)  12  East,  400.  (i)  2  P.  &  D.  249. 
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paj  over  the  moneys  due  on  the  balance  to  the  said  plain-  1842. 

tiff  and  W.  Chafman.     The  plea  then  averred  performance 

m  the  words  of  the  condition  as  well  to  the  said  plaintiff  v. 

and  TV.  Chapman,  in  the  lifetime  of  the  said  W.  Chapman,  Beckinctoh. 

as  to  the  said  plaintiff  since  his  decease.     The  replication 

set  out  the  partnership  deed  at  length,  and  then  assigned 

several  breaches,  on  the  seventh  of  which  alone  a  verdict 

his  passed  for  the  plaintiff,  and  a  rule  has  been  obtained 

for  entering  a  nonsuit. 

This  breach  is  in  terms  framed  on  that  part  of  the  con- 
dition of  the  bond,  which  requires  PotU  to  make  and  de- 
liver a  just  account,  and  alleges  that,  although  there  came 
into  his  bands,  while  such  acting  partner  and  after  the  death 
of  the  said  W.  Chapman,  and  he  was  then  intrusted  with 
divers  sums  of  money,  &c.  and  other  partnership  effects,  he 
did  at  the  close  of  each  of  several  years  named  make  and 
deliver  a  false  account  thereof  to  the  said  plaintiff. 

The  ground  alleged  for  the  nonsuit  is,  that  by  the  con- 
dition of  the  bond  the  account  is  to  be  delivered  to  the 
plaintiff  and  W.  Chapman,  that  upon  the  decease  of  W. 
Chapman  the  bond  in  this  respect  was  discharged,  and  that 
the  breach  is  assigned  for  a  matter  happening  after  that 
event. 

Two  questions  were  made  in  the  argument;  the  first, 
vrhether  the  defendant's  construction  of  the  condition  were 
correct;  and,  secondly,  assuming  that  it  were  so,  whether  he 
could  be  entitled  to  a  nonsuit,  and  this  last,  as  being  the 
shortest,  it  may  be  convenient  to  dispose  of  first. 

The  plaintiff's  counsel  naturally  objected  that,  issue  hav- 
ing been  taken  on  the  breach,  and  the  breach  having  been 
proved,  no  nonsuit  could  be  entered,  and  that  the  fault,  if 
any,  was  on  the  record,  the  breach  being  badly  assigned. 
In  anwer  to  this,  it  was  ingeniously  contended,  that  the 
plea  to  the  declaration  being  of  a  general  performance,  the 
real  and  only  question  for  the  jury  was,  whether  that  was 
true;  that,  iu  order  to  go  to  them  at  all,  the  plaintiff  was 
boond  to  offer  evidence  of  some  breach  within  the  terms  of 
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1842.  the  condition,  that  any  breach  beyond  these  terms  viM 
wholly  immaterial^  and  that  therefore,  on  the  assumption 
that  his  main  objection  was  well  founded,  a  nonsuit  might 
Beckingtok.  pi-operly  be  entered.  This  argument  rests  on  the  particular 
frame  of  the  record  in  which  the  substantial  grounds  on 
which  the  action  rests  are  postponed  in  statement  till  the 
replication ;  but  the  fallacy  of  it  consists  in  confounding  the 
province  of  the  Court  at  Nisi  Prius  with  that  of  the  Court 
in  Banc ;  at  nisi  prius  the  issues  are  assumed  to  be  well 
raised,  and  no  judgment  is  passed  on  them,  they  are  all 
to  be  tried,  and  the  verdict  on  each  must  be  according  to 
the  evidence,  the  only  question  is,  are  they  proved  ?  There 
can  therefore  be  no  nonsuit  in  this  case. 

But  we  are  bound  to  look  to  the  whole  record,  and  give 
judgment  notwithstanding  the  verdict,  or  arrest  it  accord- 
ing as  the  breaches  are  well  or  ill  assigned,  and  the  first  or 
main  objection  must  therefore  be  considered.  As  both  the 
condition  and  the  deed  to  which  it  refers  are  set  out,  we 
have  all  the  necessary  materials  before  us. 

It  has  been  stated  above  that  the  condition  is  two^fold; 
first,  generally  for  the  keeping  the  accounts  of  the  partner- 
ship deed :  and,  secondly,  for  that  on  which  the  breach  in 
question  is  assigned,  the  transmitting  a  true  account.  If  we 
are  to  determine  the  question  upon  the  true  construction  of 
this  latter  part  taken  by  itself,  it  seems  clear,  that  the  ob- 
jection of  the  defendant  is  well  founded.  The  condition 
recites  the  formation  of  a  copartnership  in  a  certain  trade 
between  the  plaintiff,  W.  Chapman  and  PoUSf  in  which 
Potts  was  to  be  the  acting  partner,  and  then  stipulates  that 
Potts  so  long  as  he  shall  continue  the  acting  partner  *^  in 
the  said  trade  of  the  said  copartnership''  shall  make  a  true 
account,  and  pay  the  balance  due  *^  to  plaintiff  and  W.  Chap' 
man!^  The  defendant,  therefore,  has  bound  himself  for  the 
duration  of  the  copartnership  in  the  said  trade ;  if  the 
partners  had  wholly  changed  the  nature  of  their  business,  it 
could  hardly  have  been  contended,  that  the  defendant's 
liability  would  have  continued,  and  it  can  be  vrith  as  little 


MICHAELMAS  T£RM,  VI  VICT.  43 

reuoD  coDlended  that  it  will  continue  beyond  the  dura-         ]849. 

tioo  of  that  copartnership,  but  the   copartnership  in  the       ^^v**^ 

ordinary  sense  of  the  term  was  dissolved  by  the  death  of  ^^ 

W.  Chapman.     For  the  first  of  these  points  the  case  of  Beckinotoh. 

lard  Arlington  v.  Merricki  (a)  is,  in  principle,  a  direct  au- 

tbority ;  for  the  latter,  if  any  be  needed,  VuUiamy  v.  Noble  {b) 

aad  Crawford V.  HamiUon{e)  are  in  point. 

But  it  waa  said  that  this  being  a  question  of  construction 
tbe  whole  condition  must  be  looked  to,  and  the  copartner- 
ihip  deed  therein  referred  to,  in  order  to  ascertain  the 
aeaning  of  this  or  any  other  part  of  it ;  and  it  was  urged 
that  from  such  an  examination  it  would  clearly  appear  that 
the  word  copartnership  must  be  understood  in  a  sense  wider 
than  ordinary  in  order  to  effectuate  the  clear  intention  that 
the  defendant's  liability  should  extend  as  widely  at  least  as 
assumed  in  the  breach.  The  deed  shews  that  the  partnership 
was  to  endure  for  twenty-one  years,  and  it  is  provided  that  if 
either  of  tbe  partners  should  be  desirous  to  withdraw  at  the 
eod  of  the  seventh  year,  and  should  give  twelve  caleudar 
oiontha'  notice,  the  covenants  should  absolutely  determine  as 
to  him,  except  as  to  the  valuation  of  stock  and  compensa- 
tion for  his  share;  and  further,  that  any  one  of  the  partners 
should  be  at  liberty  to  transfer  his  share,  or  any  part  or 
parts  thereof,  to  any  one  or  more  of  his  sons,  and  also  to 
dispose  of  it  by  will  to  any  person  or  persons ;  and,  in  case 
of  death  without  such  disposition,  that  it  should  pass  to  the 
executor  or  administrator,  and  such  son,  legatee,  or  repre- 
sentative should  be  deemed  a  partner  in  the  concern  for  all 
the  residue  of  the  said  copartnership,  subject  to  the  stipu- 
lations and  covenants  in  the  deed.  These  provisions,  it  is 
said,  make  it  clear  that  the  word  copartnership  is  used  in 
the  deed  and  condition  to  signify  not  merely  the  joint  carry- 
ing on  of  the  trade  by  the  three  parties  to  the  deed,  but 
extends  to  a  carrying  it  on  by  any  two  of  them,  with  or 
withoot  the  assignee  or  representatives  of  the  third,  during 

(a)  2SaaDd.  403.  (c)  3  Madd.  254.  . 

(»)3Meriv.614. 
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1842.         the  tcnn  of  vears  specified  in  the  deed.     It  is  materiali 

^^^^       however,  to  observe,  that  the  deed  contains  no  such  cove- 
Chapmav 

V,  nant  as  the  stipulation  in  that  part  of  the  condition  on 

Beckiiiotom.  ^IiJ^Ii  i),^  breach  is  assigned^  and  that  the  covenants,  which 
it  does  contaui,  as  to  keeping  books  and  accounting,  pre- 
cede these  provisions  respecting  the  withdrawal  of  old  or 
introduction  of  new  partners ;  and  those  provisions  are  only 
in  terms  made  binding  on  the  parties  to  the  deed. 

We  are  now  then  to  apply  these  particulars  in  the  deed 
on  the  one  side  and  the  other  to  the  construction  of  this 
branch  of  the  condition ;  and,  seeing  that  this  branch  fol- 
lows one  requiring  a  general  observance  of  the  covenants 
m  the  deed,  and  is  clearly  an  additional  stipulation  for 
something  not  contained  in  the  deed,  and  that  in  terms  it  is 
to  be  performed  to  W.  Chapman  and  the  plaintiff,  with  no 
mention  of  the  survivor,  assignee,  or  any  other  person,  we 
think  the  more  probable  and  the  safer  construction  will 
be  to  give  to  the  word  copartnership  its  ordinary  legal 
meaning,  limiting  it,  that  is,  in  duration,  to  the  period  during 
which  the  same  trade  was  jointly  carried  on  by  the  same 
three  original  parties  to  the  union.  Full  effect  will  be 
given  to  the  intention  of  the  parties  to  the  deed  if  we  con- 
strue these  stipulations  in  it  as  providing,  under  the  cir* 
cumstances  stated,  for  the  introduction  of  new  partners, 
and  the  carrying  on  of  the  same  trade  by  the  new  firm 
under  the  same  conditions  inter  se  as  governed  the  old. 
All  this  may  well  have  been  without  adverting  to  or  intend- 
ing to  alter  the  legal  consequences  of  such  change  in  the 
members  of  the  firm.  And  we  ought  to  be  slow  in  ex-* 
tending  by  implicution  the  meaning  of  words  beyond  that 
which  they  ordinarily  bear  in  legal  construction,  in  order  to 
extend  the  liability  of  a  surety. 

We  are  strengthened  in  this  opinion  by  the  authority  of 
a  case  cited  by  the  counsel  for  the  defendant,  which  it  is 
difficult  to  distinguish  in  principle  from  the  present,  that  of 
Pemberton  v.  Oakes  (a).    There  a  banking  partnership  was 

(a)  4  Russell,  154. 
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formed  for  fifteen  years  between  Harding,  Oakes,  and  Wil- 
tingion  ;  it  was  stipulated  that  if  Oakes  or  Wil/ingion  should 
die  during  the  term^  the  concern   should  be  continued  by  v. 

the  survifors  or  survivor,  the  deceased's  share  to  be  paid  to   ^^^*"'°''®** 
his  executor  up  to  the  death ;  but,  if  Harding  should  die, 
be  might  dispose  of  his  share  to  his  wife  and  children,  and 
there  was  a  provision  for  his  appointing  persons  who  should 
carry  it  ou,  as  if  he  were  living,  during  the  minority  of  his 
children,  and  the  business  was,  in  that  event,  to  be  carried 
oo  by  the  surviving  partners  and  the  appointee  in  the  man- 
ner and  on  the  terms  and  conditions  directed  by  the  part- 
nership articles  as  if  he  had   not  died.     Harding  made 
his  will   io  favour  of  his  children  as  to   this  share,  and 
appointed  persons  to  carry  on  the  concern  with  his  part- 
ners, and,  he  dying,  this  was   carried  into   effect.     The 
question  was,  whether  a  surety  for  a  customer  of  the  original 
firm,  who  had  executed  a  deed  to  the  members  of  that  firm 
to  secure  them  for  sums  already  due,  or  which  should  be- 
come due,  to  them,  for  advances  to  be  made  thenceforward 
to  the  end  of  the  fifteen  years,  was  liable  for  any  advance 
made  after  the  death  of  Harding.    The  present  Lord  Chan- 
cellor held  clearly  that  he  was  not  liable  for  advances  by  a 
Dew  firm,  although  he  had  stipulated  to  secure  advances 
made  during  the  whole  fifteen  years,  and  that  the  death  of 
Harding,  with   the  substitution  of  the  appointees,  though 
contemplated  by  the  original  articles,  made  a  new  firm.    In 
this  case  it  is  true  no  new  partner  has  been  admitted,  but  that 
is  immaterial,  if  the  death  of  one  of  the  old  ones  works  a 
dissolution,  and  it  is  true  also  that  in  this  case  the  defend- 
ant (the  surety)  is  averred  to  have  had  full  notice  of  the 
covenants  in  the  partnership  deed,  a  circumstance  which 
did  not  exist  in  the  case  cited ;  but  this  also  is  immaterial, 
the  question  turning  on  the  written  language  of  the  instru- 
ments. 

Many  cases  were  cited  to  shew  that  where  the  surety  had 
covenanted  with  the  house,  and  not  the  members  of  the 
firm,  or  bad   stipulated  that   his  liability  should  not  be 
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affected  by  a  change  of  the  members,  he  would  remain 

r«„.«w.„     liable  to  the  new  firm.    These  cases  we  do  not  in  the  least 
Chapman 

V.  questioni  our  judgment  proceeding  on  the  language  of  this 

condition,  making  all  due  allowance  fer  the  effect  which  the 
language  of  the  deed  ought  to  have  on  its  construction. 

On  these  grounds  we  think  the  judgment  for  the  plaintiff 
ought  to  be  arrested. 

D.  Rule  absolute  to  arrest  the  judgment. 


Thunday,  GoDDARD  V.  InORAM  and  WaRTNABY. 

Nov.  17th. 

A  payment       ASSUMPSIT  for  the  balance  of  a  banking  account, 
made  by  one        Second  plea :  that  the  causes  of  action  did  not  accrue 

partner  after         ^     ^  *^ 

the  dissolution  within  six  years.     Issue  thereon. 

ship  on^c-"^"^'  ^^  ^^^  ^"^'  before  Gurney  B.,  at  the  Leicester  summer 
count  of  a  assizes,  1841«  it  appeared  that  the  plaintiffs  were  bankers 
debt,  and  after  ^^  Market  Harborough,  and  the  defendants  attorneys,  car- 
six  years  have  rying  on  business  at  the  same  place.  From  the  year  1824 
elapsed  with-      ;     ®  ^  '' 

out  any  ac-      till  the  month  of  October,  1829>  the  defendants  had  been 

KSbT''"^  in  partnership  with  one  ShuttlewortK  under  the  firm  of 
is  sufficient  to  Shtitileworth,  Ingram  and  Wartnaby,  and  kept  an  account 
out  of  the  under  that  name  with  the  plaintiffs.  They  dissolved  part- 
operation  of  nership  in  the  year  1829,  when  a  balance  of  nearly  2000/. 
the  Statute  of  /      ,        .       ,       ^  .  ,         i  .      .«•         *       . 

Limitations,      was  found  to  be  due  from  them  to  the  planUiffs.     At  the 

as  agamst  the  jjj^^g  ^f  ^|^g  dissolution  the  defendant  Ingram  left  Market 
other  partner,  ^  'f 

thoQgh  the  Harborough,  and  went  to  reside  at  a  considerable  distance, 

ih7 payment  where  he  commenced  business  in  conjunction  with  another 

was  fraudu-  person.    Shuttleworth  and  Wartnaby  remained,  and  entering 

agaiiut  his  ^"^^  ^  ^^esh  partnership,  commenced  a  new  account  with 

consent  and  in  j|,e  plaintiffs,  though  they  continued  to  use  the  old   pass 

concert  with      ,       ,        rni  •  .  . 

the  creditor       book.     This  latter  partnership  lasted  till   the  year  I8d2, 

d°br*^^  When  the  former  partnership  was  dissolved,  it  had  been 

arranged  that  as  Ingram  was  leaving  the  town,  Shuttleioorth 
and  Wartnaby  should  get  in  the  bills  that  might  be  out- 
standing, and  wind  up  the  accounts  of  the  firm.     Accord- 
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b^j  thej  continued  to  pay  into  the  bank  whatever  money 
they  m^ht  receive  and  draw  cheques  on  behalf  of  the  old 
partnership,  and  a  balance  on  these  transactions  was  regu- 
larly struck  at  the  close  of  each  year.  This  continued  till 
SIst  December,  1832,  when  the  last  balance  was  struckf 
and  it  appeared  that  1440/.  was  then  due  to  the  plaintiffs 
from  the  firm  of  Shuttleworth,  Ingram  and  Wartnaby.  No 
other  transaction  in  respect  of  that  account,  with  the  excep- 
tioQ  of  the  two  payments  hereafter  mentioned,  took  place 
tin  the  year  1839*  Various  applications  however  were 
from  time  to  time  made  by  the  plaintiffs,  between  the  year 
1832  and  the  year  1839>  for  the  settlement  of  their  account. 
It  appeared  that  in  the  course  of  the  year  1835  they  had 
by  letter  peremptorily  required  an  immediate  liquidation  of 
their  demand,  directing  their  letter  to  ShuUleworlh,  In- 
pam  and  Wartnaby^  but  inclosing  it  in  an  outer  cover 
directed  to  Shuitleworth  only.  It  appeared  also  in  evidence 
that  on  various  other  occasions  the  defendants  Ingram  and 
Warinaby  had  been  apprised  of  the  state  of  their  account 
with  the  bank>  but  that  they  had  refused  to  come  forward 
and  discharge  it,  alleging  that  Shutileworth  was  largely  in- 
debted to  them,  and  that,  if  the  bank  would  sue  them,  they 
should  thus  be  enabled  to  come  to  an  arrangement  with 
Shuttlcworth,  promising  that  if  the  bank  would  take  this 
coarse  they  would  assist  them  to  the  utmost  of  their  power. 
Some  evidence  was  also  given  that  upon  another  occasion 
Ingram  and  Wartnaby  had  offered  to  indemnify  the  plain- 
tiffs if  they  would  proceed  against  them,  and  expressly 
warned  the  bank  that,  unless  they  took  steps  to  enforce 
their  demand,  they  would  avail  themselves  of  the  defence  of 
the  Statute  of  Limitations.  The  plaintiffs,  however,  allowed 
the  six  years  to  expire  without  taking  any  steps  to  enforce 
their  claim,  and  consequently  the  debt  was  barred  by  the 
itatute  on  the  3 1st  December,  1838. 

Two  payments  made,  however,  as  the  plaintiffs  alleged, 
OQ  this  account,  were  relied  on  by  them  to  take  the  case 
oat  of  the  operation  of  the  statute.     It  appeared  that  in 
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the  mouth  of  November,  1839,  the  pimiotiflfs,  as  the  trea^ 
surersof  the  Market  Harborough  Poor  Law  Union,  received 
an  order  from  the  Poor  Law  Commissioners  to  pay  the  old 
partnership  of  Shultleirorlh^  Ingram  and  Wartnaby  the 
som  of  71/.  135.  6^.,  being  the  amount  of  two  promissory 
notes  given  to  that  firm  by  the  parish  oflScers  of  East  Fam- 
don  (one  of  the  parishes  comprised  in  the  Market  Harbo- 
rough Union)  for  law  business  performed  or  advances  made 
by  them  on  behalf  of  the  parish.  The  bank,  on  receipt  of 
this  order,  proposed  to  credit  this  in  their  books  to  the  old 
subsisting  account  of  the  firm  of  Shiitiltworth,  Ingram  and 
Wartnaby,  but  this  the  defendants  Ingram  and  fVartnaby 
refused.  On  the  other  hand  the  bankers,  as  treasurers, 
would  only  pay  the  sum  on  having  the  receipt  of  the  firm 
and  the  notes  delivered  up ;  but  the  defendant  Wartnaby, 
in  whose  possession  the  notes  were,  refused  to  part  with 
them  or  give  the  receipt  unless  the  actual  cash  was  paid  to 
him.  After  some  discussion  amongst  the  partners,  it  was 
agreed  that  the  money  should  be  paid  to  the  three  partners 
in  shares.  Shuiiltworth  however  returned  his  portion  of 
the  money  in  cash,  with  the  following  memorandum  : — 

"  Market  Harborough,  Nov.  23,  1839. 

'*  Messrs.  Goddard  &  Co. — Have  the  goodness  to  ere- 
dit  the  banking  account  of  S,,  /.  and  W.  with  the  sum  of 
23/.  1 1$.  6d.,  repaid  by  me  as  my  share  of  two  promissory 
notes  and  interest  due  from  the  Famdon  parish  officers,  and 
paid  by  the  Poor  Law  Commissioners. 

"  £23  .17:6.  H.  Shuttleworth.*' 

The  second  payment  took  place  under  the  following  cir- 
cumstances. Mr.  James  Goddard,  one  of  the  partners  in 
the  bank,  was  indebted  to  the  firm  of  Shuttleworth,  Ingram 
and  Wartnaby  in  the  sum  of  S5L  1 16.  Id.,  for  business  done 
by  the  firm  for  him  on  his  private  account.  Accordingly 
on  the  12tb  December,  1839,  Mr.  J  as.  Goddard  drew  a 
cheque  for  that  amount  on  the  bank,  in  favour  of  Shuttle* 
worth,  Ingram  &  Co.    This  cheque  was  then  given  to  one 
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of  the  clerks  of  the  bank,  by  whom  it  was  placed  to  the 
mUt  of  Skuttieworthf  Ingram  and  Wartnabi/y  and  the  pri- 
m  account  of  Mr.  Jas.  Goddard  was  debited  with  the 
mtt  amount.  Evidence  was  given  on  beltalf  of  the  plain- 
bf  that  Skuttleworth  had  acknowledged  this,  and  said  it 
wn  a  payment  made  to  the  plaintiffs  by  his  direction,  on 
accoont  of  himself  and  the  defendants. 

Qo  the  17tb  December  following  ShuUleworth  became 
bmkropty  and  died  in  April,  1840. 

On  these  fticts  the  learned  baron  left  it  to  the  jury  to  say 
whether  the  payments  relied  on  by  the  plaintiffs  were  really 
aad  bon&  fide  made  by  ShuUleworth,  or  whether  they  were 
fraodolent  and  in  concert  with  the  plaintiffs,  in  order  to 
reme  the  liability  of  the  defendants. 

The  jury  found,  **  that  the  payments  were  really  made 
bat  with  a  fraudulent  intention,  and  without  the  knowledge 
of  the  defendants,  and  in  concert  with  the  plaintiffs,''  where- 
DpoD  the  learned  judge  directed,  that  the  second  issue  on 
the  Statute  of  Limitations  should  be  found  for  the  defend*- 
aats,  and  they  had  a  verdict  accordingly. 
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M.  D.  Hill  in  the  Michaelmas  term  following  obtained 
a  rale  nisi  for  a  new  tiial  on  the  ground  of  misdirection, 
igiinst  which 


fVhiiehursi  and  Humfrey  now  shewed  cause.  The 
direction  of  the  learued  baron  was  correct.  The  plaintiffs  had 
to  shew  a  new  promise  within  six  years,  which  was  binding 
on  the  defendants.  The  doctrine  established  by  the  old 
cases  upon  this  statute,  and  which  was  for  a  long  period 
Kted  upon,  was  that  an  acknowledgment  of  a  subsisting 
debt  was  not  a  fresh  cause  of  action,  but  that  it  drew  dorm, 
u  it  was  then  termed,  the  old  promise  to  the  time  of  the 
acknowledgment  being  made,  and  that  thus  it  was  for  the 
breach  of  the  old  promise  revived,  and  kept  alive  by  the 
acknowledgment  of  liability  by  the  debtor,  that  the  plaintiff 
proceeded.     But  this  has  been  long  overruled,  and  it  is  now 

VOL.  III.— G.  D.  E 
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established,  that  an  acknowledgmeDt,  whether  by  part  pay- 
ment or  otherwise,  is  a  new  promise  and  a  new  cause  of 
action:  Pittam  v.  Foster  (a).  Tanner  v.  Smart  {b),  Burleigh 
V.  Stott(c),  A* Court  v.  Cross  id)^  Gowan  v.  Forster{e).  In 
Hurst  V.  Parker  (f).  Lord  EUenborough  C.  J.  says  that  in 
assumpsit  an  acknowledgment  is  evidence  of  a  fresh  pro- 
mise, and  in  Tanner  v.  Smart  (b),  Lord  Tenterden  C.  J.,  in 
supporting  that  view,  adds,  ^'  that  the  only  principle  on 
which  an  acknowledgment  can  be  held  to  be  an  answer  to 
the  statute  is  this,  that  an  acknowledgment  is  evidence  of  a 
new  promise,  and  as  such  constitutes  a  new  cause  of  action, 
and  supports  and  establishes  the  promises  which  the  decla« 
ration  states,"  Irving  v.  Veitch  does  not  impugn  Tanner 
V.  Smart  {g).  It  is  incumbent  then  on  the  plaintiffs  to  shew 
that  a  new  promise  to  pay,  either  express  or  implied,  has 
been  made  by  the  defendants.  No  express  promise  was 
ever  made,  but  they  rely  on  an  implied  promise  to  be  in- 
ferred from  a  payment  made  by  a  co-debtor,  who  must  in 
law  be  considered  their  agent. 

But  first,  this  was  not  a  payment.  A  payment  is  a 
pecuniary  satisfaction  of  a  claim  made  with  a  view  to  its 
discharge :  there  must  be  a  paying  mind,  the  intention  of 
the  act  must  be  payment,  but  here  the  jury  say  that  the 
object  of  the  transaction  only  was  to  fix  the  defendants  with 
a  liability  which  otherwise  the  statute  had  barred.  Sup- 
posing Shuttleworth  had  paid  the  plaintiffs  a  farthing  for 
the  same  purpose,  could  they  have  relied  on  that  as  a  pay- 
ment? If  they  could  not,  it  shews  that  the  amount  has 
nothing  to  do  with  the  legal  character  of  the  transaction. 
There  must  be  something  beyond,  to  convert  the  mere 
handing  over  of  money  into  a  payment  in  law,  that  is  the 
money  must  be  given  in  the  proper  and  ordinary  course  of 
business,  with  the  view  and  intention  of  satisfying  a  claim. 


(fl)  1  B.8&C.  248;  S.C.  2  D. 
&  R.  S63. 

(6)  6  B.  &  C.  603 ;  S.  C.  9  D. 
&  R.  549. 

(c)  8B.&C.  36;  2M.&R.9d. 


{d)  S  BiDg.  S29;    11  Moore, 
198. 
(e)  3  B.  &  Ad.  507. 
(/)  1  B.  &  Aid.  99. 
te)  3  M.  &  W.  90. 
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Secondlj,  if  this  be  a  payment,  so  as  to  be  an  ackpow* 
Ugment  of  the  debt,  it  was  not  an  acknowledgment  from 
iMch  the  law  will  infer  a  promise  to  pay.  The  jury  have 
opnsslj  found  that  the  payment  was  without  the  consent 
d  the  defendants.  In  Linsell  v.  Bomot  {a),  Parke  B. 
dbected  the  jury,  that  a  payment  made  by  an  agent  against 
lie  will  of  the  defendant,  and  contrary  to  his  instructions, 
fooU  not  defeat  bis  plea  of  the  Statute  of  Limitations. 
Imdal  C.  J.  says  in  the  same  case,  **  a  distinct  and  unquali- 
ied  ackoowledgment  would  have  the  same  effect  as  a  pro- 
use,  because  from  such  an  acknowledgment  the  law  infers 
t  promise  to  pay.  But  why  should  an  acknowledgment  be 
construed  as  a  promise,  when  it  is  accompanied  with  what 
ii  t  contradiction  of  any  promise  V*  So  in  A^Couri  v. 
Crott  (6),  Best  C.  J.  says,  **  there  are  many  cases  from  which 
my  be  collected  that,  if  there  be  anything  said  at  the  time 
of  the  acknowledgment  to  repel  the  inference  of  a  promise, 
die  acknowledgment  will  not  take  a  case  out  of  the  statute." 
Snpposing  the  defendants  here  themselves  had  gone  to  the 
plamtiffs,  and  acknowledged  the  debt  by  paying  51.  towards 
it, but  had  said,  ''we  will  pay  no  more,''  would  such  a  pay- 
ment have  taken  the  case  out  of  the  statute?  Here  the  cir- 
eomstances  cannot  amount  to  more.  A  sum  is  paid  by  a 
co-debtor  without  the  defendants'  consent,  can  that  raise  a 
promise  to  discharge  a  liability  which  they  repudiate,  any 
■lore  than  a  payment  made  by  themselves  under  similar 
circumstances  ? 

But,  even  if  this  were  an  acknowledgment,  from  which, 
oader  the  circumstances,  the  law  would  infer  a  promise 
to  pay,  Shuttleworth  had  no  authority  to  make  it.  He 
had  no  authority  as  parmer,  for  the  partnership  had  been 
kHig  dissolved.  In  Wood  v.  Braddick  (c)  it  was  held  that 
an  acknowledgment  made  by  one  of  two  partners  may 
be  admissible  after  the  dissolution  of  the  partnership  to 
prove  a  past  fact.     But  that  case  is  no  authority  that 
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such    an    acknowledgment    is    evidence   to    charge     the 
iZ  ^  ^       other  parties   as  on  a  new  promise.    In  Wood  v.  Brad^ 
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V.  dick  (a)  the  acknowledgment  of  a  copartner  was  admitted 

to  charge  the  other  partner  on  a  contract  made  during 
the  partnership.  Here  it  is  brought  forward  to  charge 
him  with  a  new  promise  made  after  the  dissolutiou  of 
the  partnership.  The  Courts  are  strict  in  limiting  the 
power  one  partner  has  to  bind  his  copartners  to  matters 
which  are  essential  to  the  proper  management  and  carrying 
on  of  their  joint  trade.  After  a  partnership  has  been  dis- 
solved, one  of  the  parties  has  no  power  to  bind  the  other 
by  a  cognovit  for  debt  and  costs  as  between  attorney  and 
client,  though  in  respect  of  a  debt  incurred  during  the  part- 
nership :  Rathbone  v.  Drakeford  (6).  Even  during  the  con- 
tinuance of  a  partnership  one  partner  cannot  bind  another 
by  submission  to  arbitration;  Stead  v.  Sah{c),  Adams  y, 
JBankart  {d).  Neither  had  Shuttleworth  any  implied  au- 
thority to  make  this  new  promise  on  behalf  of  the  defend- 
ants as  being  a  co-debtor  with  them.  He  was  no  longer 
their  co-debtor,  for  the  statute  had  barred  the  debt.  Their 
partnership  in  the  debt,  from  which  the  law  would  other- 
wise have  inferred  that  he  was  their  agent,  was  gone  the 
moment  the  statute  had  barred  the  debt.  This  makes  the 
distinction  between  the  present  and  the  cases  which  will 
be  cited  on  the  other  side.  In  Whitcomb  v.  Whiting  (e), 
Perham  s.  Ragnal{f\  Burleigh  v.  Stott{g),  Pease  v. 
Hirst  (h),  the  acknowledgment  was  made  within  the  six 
years,  the  debt  had  at  no  period  been  barred  as  here.  So 
too  in  Wyatt  v.  Hodson  (i )  and  Chippendale  v.  Thurston  (A). 
In  Rew  v.  Petiet  and  others  (I),  where  the  objection  now 
relied  on  was  presented  to  the  Court  and  overruled,  the  in- 

(a)  1  TauDt.  104.  (A)  10  B.  &  C.  122;  5  M.  &  R. 

(6)  6  Bing.  875.  88. 

(c)  3  Bing.  JOl.  (i)  8  Bing.  310. 

((/)  1  C.  M.&  R.  681.  (k)  4  C.  &  P.  9a 

(f)  Doug.  652.  (/)  1  A.  &  E.  196;  S.  C.  nora. 

(/)  8  Bing.  306.  Crew  v.  Petit^  3  N.  &  M.  456. 

ig)  8 B. &  C.  36;  2  M.&R. 93. 
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terest  had  been  regularly  paid  from  the  time  of  making  the 
Mie.    Ckannell  v.  Diichburn  {a)  is  distinguishable.     The 
fraeot  there  was  made  in  the  course  of  business  and  bon& 
Ut'j  that  decision  besides  proceeded  entirely  on  Mandersion 
f.  KsAtrtson  {b\  which  was  considered  to  have  already  de- 
cided the  question.    But  in  Mandersion  v.  Robertson  (b)  the 
objection  was  never  taken,  although  the  facts  shew  that  the 
CISC  was  open  to  it.     In  Atkins  v.  Tredgold  (c)  Bayley  J. 
kM  that,  where  the  statute  had  attached  before  the  pay- 
nent  was  made,  a  partner  could  not  be  ousted  of  the  protec- 
tioo  of  the  act,  and  subjected  to  any  new  obligation  by  the 
act  of  his  copartner.    Channell  v.  Ditchburn  (ci)  was  decided 
oaly  on  the  ground  that  Atkins  v.  Tredgold  (c)  had  been 
overmled  by  Mandersion  v.  Robertson  (6),  which  was  not 
the  case,  and  cannot  therefore  be  considered  an  authority. 

Lastly,  the  jury  have  found  the  payment  by  Shuttleworth 
to  have  been  fraudulent,  and  the  whole  transaction  is  there- 
fore void.  The  fraud  vitiates  the  acknowledgment, — nothing 
can  be  inferred  from  it, — it  is  as  if  it  had  never  occurred. 
6  Fin.  Abr.  Covin,  A.  If  a  partner,  who  has  authority  to 
iodorse  bills  in  the  partnership  name,  indorse  a  bill  to  a 
separate  creditor  in  discharge  of  his  private  debt,  if  it  have 
been  innocently  taken  by  the  creditor,  it  will  bind  the  firm ; 
but,  if  there  be  covin  between  the  one  partner  and  his  cre- 
ditor, in  order  to  charge  the  other  partner  without  his  know- 
ledge and  consent,  the  bill  would  be  void  in  the  hands  of 
the  covinous  holder;  Ridley  \.  Taylor {d).  So  a  receipt 
fraudulently  given  by  one  partner  in  collusion  with  the  part- 
aersbip  debtor  is  void  against  the  other  partner,  and  is  no 
answer  to  an  action  brought  by  him  for  the  amount  of  the 
debt  on  behalf  of  the  partnership;  Henderson  v.  Wild{e). 

M.  D.  Hill,  Mellor  and  K.  Macaulay  control,  were  stopped 
h^  the  rising  of  the  Court,  and  on  the  following  day 
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Lord  Denman  C«  J.  said — The  rule  must  be  made 
absolute  for  a  new  trial.     We  feel  so  pressed  by  numerous 

GODDARD  ....  -     ,  , 

V,  authorities  that  we  cannot  forbear  acting  upon  them. 

Ikoraic. 

WiLLiAMSi  Coleridge  andWiGHTMAN  Js.  concurred. 

Rule  absolute. 


Ibt! Sa.  I^enno  v.  Bennett. 

Sn  IriTaV  Assumpsit,  a  special  count  of  the  declaration  alleged 
tioDofaftsump-  that  the  defendant  was  the  owner  of  a  certain  ship  about  to 
owiver  of  a  proceed  on  a  voyage  to  the  southern  seas,  and  that  in  con- 
ship  by  a  sea-  sideration  that  the  plaintiff  would  perform  the  said  voyage 
man,  alleged  *        ,,.        i,..,  -j 

that  the  de-      as  carpenter  s  mate  to  the  ship,  the  defendant  promised  to 

!bll'^^re7ent^  ®"^®*'  ^^^  ^^  ^^  '^'  ®"^'  provided  the  plaintiff  should, 
the  plaintiff  during  and  until  the  completion  of  the  said  voyage,  per- 
tI^°contract^    sonally  act  and  serve  in  his  proper  capacity  on  board  the 

he  had  made  said  ship,  to  pay  him  a  l65th  part  of  the  proceeds  of  the 
with  the  de-  ,  ^  .       .  rT«i       •     i       .• 

fendant  for  a     cargo  by  way  of  compensation  m  wages.     1  be  declaration 

certain  vo:f age,  ijjgn  alleged  that  the  plaintiff  entered  in  the  ship  and  went 

and  put  him  ^  ^  ,  "^ 

on  shore  be-     and  proceeded  a  part  of  the  said  voyage,  and  well  and 

SSiolToTit!'    faithfully,  &c.  and  was  ready  and  willing,  &c.,  yet  that  the 

The  defendant  defendant  did  not  nor  would  suffer  the  plaintiff  to  go  or 

pleaded  that  i    ^i  •    i         r         i  j     ^  *  • 

the  master  in    pr^c^^d  the  remainder  of  such  voyage,  and  at  a  certain 

command  of     southern  port,  to  wit,  Boug6  Walli,  forced  the  plaintiff  to 

the  vessel  at  .  .  . 

the  com-         cease  and  discontinue  the  performance  of  his  duty,  and  put 

mencemenc  of  {jj^  ^^  shore  and  prevented  him  from  returning  on  board 

the  voyage  *  ^ 

died,  and  that   the  ship. 

^l^^j^l^J;^^  The  fourth  plea  was  as  follows :  that  said  promise  in 
became  and  said  first  count  mentioned  was  and  is  a  certain  agreement 
cised  the  da-    ^^  writing,  made,  to  wit,  on  the  10th  day  of  March,  1838, 

ties  of  master 

until  the  completion  of  the  voyage,  and  that  during  his  command  the  plaintiff  was  gailty 
of  mutiny.  The  plaintiff  replied  that  true  it  was  that  Smith  became  and  was  and  exer- 
cised the  duties  of  master,  nevertheless  de  injuria  absque  residue  causse: — Be/d^  that 
the  only  matter  in  issue  was  the  plaintiff's  mutiny,  and  that  he  could  not  contend,  on 
this  issue,  that  Smith  was  not  lawfully  the  master. 
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aad  made  pursuant  to  the  directions  of  an  act  of  parlia- 
■nt,  passed  in  the  sixth  year  of  the  reign  of  his  late 
Mijcsty  King  William  the  Fourth,  between  and  signed  by 
fut  Wm.  JEdmund  Hill,  in  his  lifetime,  since  deceased, 
Ikeo  master  of  the  said  ship  in  the  said  first  count  men- 
tiooed,  and  the  plaintiff  and  certain  other  persons,  whose 
Dimes  are  subscribed  thereto,  whereby  it  was  agreed  by 
lod  OD  the  part  of  the  plaintiff  aud  such  last  mentioned 
persons,  and  they  severally  thereby  engaged  to  serve  on 
koard  the  said  ship,  in  the  several  capacities  against  their 
respective  names  expressed,  on  a  voyage  from  the  port  of 
London  to  the  Southern  Ocean,  for  oil,  ambergris,  furs  and 
lUos,  usually  called  the  Southern  Whale  Fishery,  and  back 
to  the  port  of  London ;  and  the  crew  further  agreed  to 
ooodnct  themselves  in  an  orderly,  faithful,  honest,  careful 
sod  sober  manner,  and  to  be  at  all  times  diligent  in  their 
respective  duties  and  stations,  and  to  be  obedient  to  the 
kwfttl  commands  of  the  master  in  every  thing  relating  to 
tk  said  ship  and  the  materials,  stores  and  cargo,  whether 
OD  board  such  ship,  in  boats,  or  on  shore,  and  that  each  of 
the  crew  should  use  and  exert  his  utmost  skill  and  ability 
for  the  preservation  of  the  ship  and  her  boats,  tackle,  appa- 
rel, furniture,  stores  and  cargo,  until  she  should  have  arrived 
back  at  the  port  of  London,  and  her  cargo  should  be  there 
delivered  to  the  owner,  and  no  person  should  neglect  or 
refuse  to  do  his  duty  by  day  or  night,  until  the  said  then  in- 
tended  voyage  should  be  ended  and  the  ship  discharged  of 
her  cai^o ;  and  that  neither  of  the  said  crew  should  excite  or 
cause  to  be  excited  any  commotion  or  strife  of  any  kind, 
or  do  any  act  or  thing  to  occasion  mutiny,  disobedience  of 
orders,  insubordination,  or  other  bad  or  improper  conduct 
OD  board  the  said  ship,  or  in  her  boats  or  on  shore.  (Other 
terms  of  the  agreement  were  then  set  out,  not  material  to 
the  point  decided.)  That  afterwards  and  during  the  con- 
tnoance  of  the  said  voyage  in  the  said  first  count  mentioned, 
tnd  before  the  refusal  to  suffer  and  permit  the  plaintiff  to 
go  aid  pfoceed  the  remainder  of  such  voyage,  as  therein 


55 


184S. 


56 


1842. 


CASES  IN  THE  QUEEN  S  BENCH, 

also  mentioned,  to  wit,  on  the  8th  day  of  February,  1839, 
aforesaid,  the  said  W.  E.  Hill,  the  said  master  of  the  said 
ship,  died,  and  thereupon  one  Martin  Smith,  then  being 
the  first  mate  of  and  next  in  command  to  the  said  W.  £• 
Hill  in  and  on  board  of  the  said  ship,  then  became  and 
was  and  exercised  the  duties  of  master  in  and  on  board 
of  sucli  ship,  and  continued  to  be  and  was  such  master 
thereof  until  the  completion  of  the  said  voyage  in  the  said 
first  count  mentioned. 

That  the  plaintiff,  after  the  making  of  the  said  agreement, 
and  during  the  continuance  of  the  said  voyage,  and  after 
the  death  of  the  said  W.  E.  Hill,  to  wit,  on  the  said  28th 
day  of  February,  in  the  year  last  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  1st  day  of 
March  in  the  year  last  aforesaid,  and  whilst  he  continued 
in  and  on  board  of  the  said  ship  in  such  capacity  as  afore- 
said, wrongfully  and  improperly  neglected  to  refuse  and 
perform  his  duty  as  such  carpenter's  mate  as  aforesaid, 
although  the  plaintiff  was  then  requested  and  commanded 
by  the  said  M.  Smith,  as  such  master  of  the  said  ship  as 
aforesaid,  so  to  do ;  and  the  plaintiff  then  and  whilst  he 
was  so  on  board  the  said  ship,  in  such  capacity  as  aforesaid, 
excited  and  caused  to  be  excited  great  commotion  and  strife 
in  and  on  board  the  said  ship,  and  mutinously  refused  to 
proceed  on  the  said  voyage,  and  endeavoured  as  much  as 
in  him  lay  to  occasion  mutiny,  disobedience  of  orders  and 
insubordination,  and  was  guilty  of  other  bad,  violent  and 
mutinous  and  improper  conduct  in  and  on  board  the  said 
ship,  wherefore  the  defendant,  so  being  such  owner  of  the 
said  ship  as  aforesaid,  for  such  disobedience  and  neglect  of 
duty,  and  mutinous  and  improper  conduct  of  the  plaintiff 
as  aforesaid,  during  the  continuance  of  the  said  voyage  and 
before  the  completion  thereof,  to  wit,  on  the  day  and  year 
last  aforesaid,  discharged  the  plaintiff  from  his  said  em« 
ployment,  as  he  lawfully  might  for  the  cause  aforesaid. 
Verification. 

The  replication  to  this  plea  was  as  follows :  that  although 
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tnie  it  is  that  the  said  promise  in  the  said  first  count  men- 
tkned  was  and  is  the  agreement  in  the  said  plea  alleged, 
mi  altboogh  true  it  is  that  the  said  fV.  £•  Hill  died,  and 
iit  the  said  M.  Smith  became  and  was  and  exercised  the 
^des  of  master  in  and  on  board  of  the  said  ship  in  manner 
■id  form  as  in  the  said  plea  is  alleged ;  nevertheless,  for 
replication  thereto,  de  injuria  absque  residuo  causae. 

At  the  trial  before  Tindal  C.  J.,  at  the  Croydon  Summer 
iiisizes,  1841,  evidence  was  given  by  the  defendant  in  sup- 
ped of  the  fourth  plea,  to  shew  that  the  voyage  was  prose- 
cnted  according  to  the  agreement  set  forth  in  the  plea  until 
die  arrival  of  the  vessel  at  the  port  of  Boug6  Walli,  in  Java, 
where  Hill  died,  and  Smith,  a  Russian,  the  next  in  com- 
mand, assumed  it,  and  required  the  ship's  company  to  sign 
a  fresh  agreement  for  the  prosecution  of  the  voyage,  and 
diat  the  plaintiff  not  only  refused  to  sign  any  such  agree- 
ment, but  also  refused  to  do  further  duty  on  board  the  ship, 
Boless  she  was  immediately  taken  to  a  British  port,  he 
alleging  that  by  the  death  of  the  captain  his  agreement  to 
do  duty  on  board  the  vessel  was  at  an  end,  and  that  Smith 
thereupon  put  him  on  shore  and  left  him  there.  The  Lord 
Chief  Justice  was  of  opinion  that  the  articles  of  agreement 
were  not  determined  by  the  death  of  the  captain,  and  that 
the  refusal  of  the  plaintiff  to  perform  his  duty  justified 
Smith  in  putting  him  on  shore.  It  was  objected  that  Smith, 
being  a  Russian,  could  not  have  the  lawful  command  of  a 
British  vessel :  3  &  4  Will.  4,  c.  54,  ss.  12,  16,  17.  The 
learned  judge  overruled  the  objection,  and  the  defendant 
bad  a  verdict.  A  rule  was  granted  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  point  made  at  the  trial. 
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V. 

Bennett. 


Thesiger  (with  whom  were  Piatt  and  Hance)  shewed 
cause.  It  is  objected  that  the  plea  is  not  proved,  because 
the  alleged  master  had  no  authority  to  act  as  such,  he  being 
a  foreigner,  and  therefore  disqualified  by  the  stat.  3  &  4 
fVilL4,  c.  54,  ss.  12,  l6  and  17*  Consequently,  it  is  said, 
as  he  was  not  lawful  master,  there  was  no  disobedience  by 
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the  plaintiff  of  lawful  commands.  But  the  point  does  not 
arise  upon  these  pleadings,  upon  which  the  authority  of 
the  master  is  admitted.  The  replication  at  the  commence- 
ment admits  it,  and  the  traverse  of  the  residue  of  the  cause 
includes  such  matters  only  as  are  not  admitted  by  that 
commencement:  Perm  v.  Ward{a\  Oakes  ▼•  Waod{b), 
Price  V.  Peek{c).    [He  was  stopped  by  the  Court] 


£•  James  and  Lush  in  support  of  the  rule.  The  residue 
of  the  plea  is,  that  the  plaintiff  refused  to  obey  orders ;  that 
involves  an  issue  not  only  whether  there  was  a  refusal  to 
obey  such  orders  given  by  the  master,  but  whether  there  was 
a  refusal  to  obey  such  orders  as  that  particular  master  was 
entitled  by  law  to  give,  so  as  to  make  the  refusal  mutiny. 
The  alleged  master  was  entitled  by  law  to  act  as  such  in 
conveying  the  ship  to  the  nearest  British  port,  but  not  to 
act  in  the  general  prosecution  of  the  voyage.  The  capacity 
of  the  master  as  such  might  be  admitted  by  the  replication 
for  some  purposes,  but  not  for  all. 


Lord  Dbnman  C.  J.^  The  plea  justifying  the  defendant 
on  the  ground  of  the  mutinous  conduct  of  the  plaintiff,  is 
admitted  to  be  true  up  to  a  certain  point*  It  is  admitted 
Smith  became  and  was  and  exercised  the  duties  of  the 
master,  but  it  is  contended  that  Smith  became  master 
for  some  limited  purposes  only,  and  that  he  issued  orders 
which  under  the  circumstances  he  was  not  justified  in 
giving.  I  am  of  opinion  no  such  point  can  be  made  on 
this  record.  No  particular  facts  are  pleaded  to  shew  that 
Smith  was  not  the  master  of  the  vessel  for  any  purposes. 
The  part  of  the  plea  alleging  Smith  to  have  been  the  master 
is  admitted,  and  the  only  part  of  the  plea  which  can  be 
considered  as  ''  residue,"  is  the  allegation  of  the  plaintiff's 
mutinous  conduct;  that  and  that  alone  is  put  in  issue. 
Then,  it  being  taken  Smith  was  the  master,  the  plaintiff  was 


(a)  2  C.  M.  &  R.  338. 
(6)  S  M.  &  W.  791. 


(c)  1  BiDg.  N.  C.  380;  S.  C.  1 
Scott,  S05. 
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gBiUjr  of  madnoos  conduct  in  refusing  to  (perform  his  duties 
B  obedience  to  the  commands  of  the  master. 

ffiLLiAMS  J*^-I  am  clearly  of  opinion  that  the  question 
•iidi  the  plaintiff  sought  to  raise  was  not  open  to  him  on 
tkii  record.  He  should  have  pleaded  in  traverse  of  the 
allegation  of  Smith's  capacity  of  master,  and  of  Smith's 
ifht  to  ataame  the  command  of  the  vessel,  instead  of  which 
k  hat  confined  himself  to  the  issue,  whether  or  not  he  was 
gdty  of  mutinous  conduct. 
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CoLSBiDOE  J. — I  am  of  the  same  opinion.  On  the 
pkadiDgB  what  was  the  character  Smith  was  alleged  to 
hold  I  It  was  that  of  master  as  much  as  the  original  master. 
The  plea  alleges  him  to  have  been  de  facto  and  de  jure 
Ulster  of  the  vessel;  that  allegation  is  admitted  by  the 
itplicationy  and  it  must  be  taken  to  be  admitted  in  the  same 
N&se  as  in  the  plea.  If  so,  was  there  such  conduct  as 
would  have  been  mutiny  if  the  original  master  had  remained 
is  the  command  ?  That  there  was  cannot  be  denied,  for  the 
plaintiff  in  distinct  terms  refused  to  navigate  the  vessel, 
eicept  for  the  purpose  of  bringing  her  to  an  English  port. 

WiGHTMAN  J. — I  think  it  was  admitted  that  Smith  was 
master  for  all  purposes. 
G.  Rule  discharged. 


BEtAN  V.  Gething,  Thomas,  and  Jenkins.  Thursday, 

Nov.  lOtk, 
Assumpsit  by  the  payee  against  the  makers  of  a  pro-  In  an  action 

missory  note,  with  a  count  on  an  account  stated.  aLfnst^the 

maker  of  a 
MDiSBory  note,  to  rebot  a  plea  of  the  Statute  of  Limitations,  the  plainti£f  proved  the 
met  of  a  parment  on  account  of  the  note  within  six  years,  and  he  further  proved  a 
parol  admission  by  the  party  paying  that  he  had  made  this  payment. 

BtUf  that  this  admission  was  rightly  received  in  evidencoi  to  corroborate  the  direct 
proof  of  the  fact  of  payment,  as  the  stat.  9  Geo.  4  merely  excludes  an  acknowledgment 
•*  by  words  <w(y.'' 
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1642.  Thifd  plei,  that  the  casket  of  aclkaAdBotacnMwidm 

hix  Tesrs. 

Atdietml  before  CoUwum  J^  «t  the  If  u— obIIi  iMMUcr 
astbei,  1S41,  the  phiotiff's  soa  deposed  to  caHinf;  oa  the 
defeadaot  Jemkau  whhia  the  m  yean,  cm  which 
Jtmkbu  paid  faain  3&^  tdliag  hiai  to  teD  hit  tehcr,  ^  it 
oo  account  of  the  note  of  £/ms  Geikimg,  Willimm  Tkomu 
and  Jemkim  Jemkiiu;**  that  upon  a  snbaefneat  occafiow  he 
Mw  defendant  Jemkims,  who  then  said  he  did  not  deny  the 
note  and  nerer  woald.  The  pfauntiff^s  atlofwej  wai  also 
called,  who  proved  that,  on  bb  snbaeqneady  calUi^  on 
Jenkins,  and  shewing  bim  the  note,  he  said  diat  he  had  paid 
the  plaintiff's  son  5s.  on  account  of  the  note.  This  efi- 
deuce  was  objected  to  as  inadmissible.  The  learned  judge 
admitted  the  evidence,  and  a  verdict  was  entered  for  the 
plaintiff. 

Talbot f  in  the  following  term,  obtained  a  nrie  nisi  for  a 
new  trial,  on  the  ground  that  the  learned  judge  had  impro* 
perlj  admitted  evidence  of  a  parol  acknowledgment  of  the 
debt  by  the  defendant. 

Godson  now  shewed  cause.  The  evidence  was  properly 
admitted,  as  a  confirmation  of  the  fact  of  payment  which 
bad  been  proved  aliunde.  The  words  in  the  1st  section  of 
Lord  Tenlerden's  Act  {a)  are,  **  that  in  actions  of  debt  or 
upon  the  case,  grounded  on  any  simple  contract,  no  acknow- 
ledgment by  words  onli/  shall  be  deemed  sufficient  evi* 
dence  of  a  new  or  continuing  contract,  whereby  to  take  any 
case  out  of  the  operation  of  the  Statute  of  Limitations.** 
Here  it  was  never  contended  that  the  verbal  acknowledg- 
ment would  have  done  by  itself,  but  the  evidence  really 
adduced  was  proof  of  the  fact  of  payment,  confirmed  by 
a  subsequent  acknowledgment  of  the  defendant ;  so  that, 
looking  at  the  mere  words  of  the  statute,  which  provides 
that  no  admission  bt/  words  only,  that  is,  no  admission  un*- 
supported  by  other  evidence,  shall  be  deemed  sufficient, 

(a)  9  Geo,  4,  c.14,  s.  1. 
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the  present  case  does  not  fall  within  its  provisions.  The  184S. 
argument  of  the  other  side  would  be,  that,  while  the  act 
allowed  the  unconfirmed  evidence  of  a  part  payment  to  take 
a  case  out  of  its  operation,  it  would  give  no  effect  to  the 
same  evidence,  if  confirmed  by  any  verbal  acknowledgment. 
In  Willis  v.  Newham  (a),  the  evidence  adduced  was  the 
mere  admission  of  the  part  payment  by  the  party  to  be 
charged,  and  the  Court  held  that  to  be  insufficient,  as  being 
open  to  the  same  objection  that  the  statute  was  intended 
to  remedy.  That  decision  was  followed  by  the  case  of 
Waters  v.  jToinpAi/js  (6),  which  seems  identical  in  effect  with 
the  present  case.  After  commenting  upon  Willis  v.  New^ 
ham  {a),  Parke  B.,  who  delivered  the  judgment  of  the 
Court,  says,  *'  If  part  payment,  or  payment  of  interest,  is 
proved  in  any  legal  mode,  and  not  by  admission  onlj/,  this 
case  is  no  authority  that  such  proof  is  not  sufficient.'*  The 
act  of  9  Oeo.  4,  as  explained  by  that  case,  does  not  prohibit 
or  qualify  the  ordinary  mode  of  legal  proof  in  any  respect, 
save  that  it  requires  something  more  than  viere  admission. 
The  authority  of  this  case  is  supported  by  Trentham  v. 
Deverill{c).  It  is  true  that  in  Bay  ley  v.  Ashton{d),  an  entry 
made  by  the  defendant,  as  clerk  of  the  plaintiff,  in  plaintiff's 
ledger,  wherein  plaintiff  gave  defendant  credit  for  a  part 
payment,  within  six  years,  on  his  account,  was  held  not 
sufficient  to  rebut  a  plea  of  the  Statute  of  Limitations. 
But  in  Maghee  v.  0'jVei7(e),  where  the  Court  of  Exche- 
quer supported  the  last  mentioned  decision,  they  stated 
they  did  so  only  because  they  felt  themselves  pressed  by 
the  preceding  decisions,  and  especially  by  that  in  Bayley  v. 
Ashton{d).  Lord  A  dinger  C.  B.  said,  after  reviewing  the 
cases, ''  My  impression  is,  the  act  of  parliament  has  been 
pressed  beyond  its  intention;"  and  Parke  B.  in  similar 
terms  strongly  expresses  his  disagreement  with  the  preceding 

(a)  3  Y.  &  J.  518;  S.  C.  1  Lloyd         (d)  U  A.  &  E.  493 ;  S.C.A  P. 
ft  W.  197.  ft  D.  204. 

(b)  2  C.  M.  &  R.  783.  (c)  7  M.  &  W.  531. 
(e)  S  B.  N.  C.  397. 
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decisions  in  this  Court.  But  the  defendant  to-day  seeks  to 
carry  the  doctrine  still  further,  by  treating  parol  evidence 
of  this  nature  not  only  insufficient  when  by  itself,  but  as 
necessarily  vitiating  the  effect  of  any  other  evidence  with 
which  it  might  be  joined.  He  referred  also  to  Moore  ▼• 
Strong{a\ 


Whateley  contri.  The  question  before  the  court  is  the 
same  as  if  the  evidence  of  the  parol  acknowledgment  of 
the  debt  had  been  the  only  evidence  in  the  case.  The 
plaintiff  might  have  rested  his  case  on  the  proof  of  payment 
which  the  defendant  does  not  question.  If  he  has  chosen 
to  adduce  inadmissible  evidence  over  and  above  the  legal 
testimony  which  would  have  been  sufficient  for  the  cause, 
it  is  impossible  now  to  say  that  the  evidence  which  ought 
not  to  have  been  admitted  did  not  decide  the  verdict.  The 
case  must  be  considered  as  if  this  evidence  of  a  verbal 
acknowledgment  of  payment  had  stood  alone.  If  this  be 
so,  Willis  V.  Newham  (6)  is  expressly  applicable.  [Lord 
Denman  C.  J.  There  was  in  that  case  no  independent 
proof  of  part  payment  beyond  the  parol  admission  of  it] 
It  is  submitted  that  that  makes  no  difference.  The  jury 
might  have  disbelieved  the  direct  evidence  of  the  fact,  sworn 
by  an  interested  party,  such  as  the  plaintiff's  son,  and  might 
have  believed  the  admission  which  was  open  to  no  such 
imputation.  Then,  as  was  said  by  Garrow  B.  in  Willis  v. 
Newham (b),  ''the  case  is  within  the  mischief  provided 
against  by  Lord  Tenlerden's  act,  and  parol  evidence  of  any 
kind  is  insufficient  to  defeat  the  effect  of  the  Statute  of 
Limitations.'*  The  defendant  wishes  to  distinguish  Waters 
V.  Tompkins  (c)  from  the  case  which  preceded  it,  but  such  a 
distinction  is  too  refined ;  they  are  cited  together  by  Lord 
Denman  C.  J.  in  Bay  ley  v.  Ashton{d),  as  establishing  the 
same  principle,  namely,  that,  to  avoid  the  Statute  of  Limi- 


(a)  1  B.  N.  C.  441. 
\h)  3Y.  &J.  518;  S.C.  1  L. 
&  W.  197. 


(c)  S  C.  M.  &  R.  723. 
{d)  12  A.  &E.  493;  5.  C.  4  P. 
&D.304. 
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tations,  a  written  acknowledgment  of  payment  signed  by 
the  party  is  necessary,  and  JJttledale  J.  in  the  same  case 
says,  '^  there  must  be  an  acknowledgment  of  the  payment  in 
writing,  and  that  writing  must  be  signed  by  the  party/' 
adding  as  a  rule  in  all  cases,  that  *'  the  safest  construction 
of  the  statute  is  to  require  a  signed  writing/' 
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Lord  Denman  C.  J. — I  do  not  think  that  we  are  called 
upon  to  review  the  preceding  decisions  on  this  subject. 
The  present  case  is  very  different  from  those  that  have  been 
cited,  and  I  do  not  think  that  the  statute  applies  to  it. 
Here  there  is  a  payment  proved  by  direct  testimony.  Then 
in  confirmation  of  this  evidence,  the  plaintiff  proves  an 
acknowledgment  of  that  payment  by  the  defendant.  This 
is  pat  forward  by  the  plaintiff,  not  as  an  independent  proof 
CD  which  the  jury  are  to  find  their  verdict,  but  to  satisfy 
tbem  of  the  truth  of  his  direct  evidence.  I  see  nothing  in 
the  act  to  exclude  such  testimony.  It  may  appear  perhaps 
to  fall  within  the  mischief  Lord  TenterdtrCs  act  was  intended 
to  remedy,  but  the  words  of  the  act  at  present  are  not  suffi- 
cient to  exclude  it,  they  exclude  a  proof  by  words  only, 

Williams  J. — The  question  in  this  case  does  not  in  fact 
arise  on  that  part  of  the  clause  referred  to  in  Lord  Tenter* 
den*s  act.  The  proof  offered  here  is  no  proof  by  words 
only.  The  question  really  arises  on  the  proviso,  that 
''nothing  contained  in  the  act  shall  alter  or  take  away  or 
lessen  the  effect  of  payment  of  any  principal  or  interest  by 
any  person  whatsoever."  In  this  case  a  payment  is  proved, 
and  why  should  not  that  fact  be  confirmed  like  any  other 
disputed  fact  in  a  cause?  I  cannot  understand  that  it 
was  the  object  of  the  statute  to  exclude  the  most  satis- 
factory evidence  which  the  circumstances  of  the  case  may 
furnish. 


Coleridge  J. — I  felt  pressed  by  the  argument  urged 
by  the  plaintiff  on  the  later  authorities,  but  I  prefer  adhering 
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to  Waters  v.  Tompkins  (a);  that  decision  is  in  words  as  well 
as  spirit  exactly  applicable  to  the  present  case,  and  I  am 
not  desirous  of  pressing  the  statute  further. 

WiGHTMAN  J. — I  also  think  the  present  case  ezactlj 
falls  within  the  authority  of  Waters  v.  Tompkins:  evidence 
admissible  before  the  statute  is  not  excluded  by  it,  but 
other  evidence  is  required  in  addition.  The  evidence  there- 
fore was  admissible,  though,  if  it  had  stood  alone,  it  would 
not  have  been  sufficient. 

Rule  discharged. 

(a)  2  C.  M.  &  R.  793. 


Foley  v.  Addenbrookb  and  others.  Executors  of 
Addenbrookb,  deceased. 

Covenant.  The  declaration  stated  that  the  plaintiff 
complained  of  the  defendants  as  executors  of  Addenbrooke^ 
deceased.  That  at  the  time  of  the  making  of  the  inden- 
ture thereinafter  mentioned,  E,  Foley  and  £.  If.  Foley  his 
wife  were  seised  in  fee  in  right  of  the  said  £.  M,  Foley  of 
uin^EMremi^T  *"^  ^"  ^"^  undivided  moiety  of  and  in  certain  lands,  mines, 

&c.  thereinafter  mentioned,  to  have  been  demised. 

That  in  the  lifetimes  of  £.  F.,  and  £.  M.  F.  his  wife, 
and  of  Addenbrooke,  deceased,  to  wit,  on  the  8th  January, 
1799,  by  indenture  then  made  between  £.  Foley  and  E.  M. 
Foley,  his  wife,  and  one  Mary  Whitby  of  the  one  part,  and 
lies  of  the  first  the  said  Addcfibrooke,  deceased,  of  the  other  part  (profert), 
t^saidpre-     '^  ^*^*  witnessed  that  the  parties  of  the  first  part  did  demise 

raises  to  the      unto  Addenbrooke,  deceased,  his  executors,  &c.  the  said 

defendant,  and 

t'nat  the  lessee  lands  and  mines  for  a  term  of  forty-two  years. 

made  the  co- 
venants to  repair,  &c.  in  respect  of  which  the  action  was  brought,  with  A.  and  fi.  his 
wife,  and  C.  and  the  heirs  and  assigns  of  B.  and  C.  respectively. 

Held,  that  as  the  demise  was  joint,  and  the  covenant  joint,  and  the  interest  of  the 
covenantees  joint,  the  cause  of  action  was  joint;  that  the  covenantees  might  have  main- 
tained a  joint  action  on  the  covenants,  and  therefore  that  they  must  sue  jointly,  and 
thatil.  and  B.  could  not  sue  alone  without  C. 


Tiietda^, 
Noo.  15/A. 

Covenant. 
The  declara- 
tion stated 
that  A.  and  B. 
his  wife  were 
seised  in  fee  in 
right  of  B.  of 
an  undivided 
moiety  of  cei 
tain  premises, 
and  that  by 
indenture  be- 
tween A.  &B. 
and  C  of  the 
one  part,  and 
the  aefendant 
of  the  other 
part,  the  par- 
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Cofeoaots  by  Addenbrooke,  deceased^  with  £.  Foley,  £.        1842. 
JK,  Foley  his  wife,  and  Mary  Whitby,  and  the  heirs  and 

MBgiis  of  the  said  E.  M.  Foley  and  Mary  Whitby  respec- 

ielj,  to  build  furnaces,  and  to  work  them  without  any  un-  Adoekbroom 
Moessary  intermission ;  to  repair  the  fences  and  erections 
« the  demised  premises,  and  to  yield  up  in  good  repair  at 
tk  end  of  the  term  to  E.  F.,  E.  AT.  F,  and  M.  W. ;  and  to 
work  the  mines  in  a  workmanlike  manner. 

That  by  virtue  of  said  indenture  Addenbrooke,  deceased, 
lAerwards,  Sec.  in  December,  1799,  entered  and  continued 
possessed  till  his  death,  to  wit,  till  the  19th  November,  1835, 
when  the  defendants  as  executors  aforesaid  entered  and 
tere  possessed  from  thence  until  the  lease  expired. 

That  on  the  1st  January,  1805,  £.  F.  and  E.  M.  F.  died 
leised  of  the  said  undivided  moiety,  whereby  the  reversion 
ame  to  the  plaintiff,  then  being  the  son  and  heir  of  E.  ilf.F., 
lod  thereby  the  plaintiff  became  seised,  &c. 

Breaches.  That  after  the  deaths  of  E.  F.  and  E.  M.  F., 
to  wit,  on  the  1st  January,  1834,  and  on  divers  days  and 
tmies  between  that  day  and  the  expiration  of  the  lease,  the 
funaces  were  not  worked  without  unnecessary  intermis- 
sion ;  that  Addenbrooke,  deceased,  his  executors  &c.  or  any 
of  them,  did  not  repair,  nor  yield  up  in  repair ;  that  Adden- 
hrooket  deceased,  did  not,  nor,  after  his  death,  did  the  de- 
fendanta,  work  the  mines  in  a  workmanlike  manner. 

6th  Plea.  That  the  said  several  causes  of  action  in  the 
ttid  declaration  mentioned  did  not  accrue  to  the  said 
plaintiff  after  the  said  several  demised  premises  descended 
and  came  to  the  said  defendants  in  manner  and  form  as  the 
said  plaintiff  hath  above  in  his  said  declaration  in  that  be- 
half alleged.     Conclusion  to  the  country. 

7tb  Plea.  That  heretofore,  to  wit,  on  the  22d  day  of 
June,  A.  D.  1803,  the  said  £•  Foley  died,  leavmg  the  said 
£.  M.  Foley  his  wife  and  the  said  Mary  Whitby  him  sur- 
viving, after  whose  death,  to  wit,  on  the  9th  day  o  July, 
A.  D.  J805,  the  said  E,  AT.  Foley  died,  leaving  the  said  M. 
WUtby  her  surviving.    Verification, 

VOL.  III. — G.  D.  F 
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184a.  Special  demurrers.  To  the  6th  plea.  That  it  alleges  tliat  n 

^"T^"^^^      which  is  not  alleged  iu  the  declaration,  and  condodes  to   t 

^  the  country ;  whereas,  if  good,  it  ought  to  have  condiided    ^ 

AoDEiEBKooxE  ^^jjjj  j^  verification;  also  that  the  defendants,  at  ezecvton 

of  the  lessee,  are  liable  upon  the  covenants  set  out  in  tbe 
declaration,  as  well  for  breaches  before  as  after  tbe  death 
of  their  testator. 

To  the  7th  plea.  That  the  seventh  plea  is  uncertaioy 
inasmuch  as  it  does  not  appear  whether  the  defendants  relj 
on  the  action  having  survived  to  M,  Whitby  alone,  or  that 
M,  Whitby  or  her  representatives  ought  to  be  joined  as  co- 
plaintiff  in  the  action;  also  that  it  does  not  appear  on  die 
pleadings  that  any  right  of  action  in  the  declaratioD  men- 
tioned was  vested  in  M.  Whitby  or  could  have  survived  to  her. 
The  case  was  now  argued  by 

R.  V.  Richards,  in  support  of  the  demurrer,  and 

Ogle  contrd. 

The  authorities  cited  and  the  argument  are  set  out  in  the 
judgment  of  the  Court. 

Ctir.  adv.  vuU. 

Lord  Denman  C.  J.  in  the  Hilary  term  following  (Jan. 
^th,  1843)  delivered  the  judgment  of  the  Court  (a)  as  fol- 
lows :-— This  was  an  action  of  covenant  upon  an  indenture 
of  demise  between  Edward  Foley  and  Eliza  Maria  Foley 
his  wife,  and  Mary  Whitby  of  the  one  part,  and  J.  J.  Adr 
denbrooke  of  the  other  part,  by  which  it  was  witnessed  that 
the  said  Edward  Foley  and  Eliza  Maria  his  wife,  and  the 
said  MaryWhitby  did  demise  to  the  said  J.  A.  Addenbrooke, 
deceased,  his  executors,  administrators  and  assigns,  certain 
lands  and  premises  for  a  term  of  forty-two  years,  with 
covenants  on  the  part  of  the  lessee  for  himself,  his  heirs, 
executors  and  administrators,  with  the  said  Edward  Foley 

(a)  Before  Lord  Denman  C.  J.,  W%Ui4m$,  Cokrufge  and  Wigktmm  Js. 
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aid  E/iza  Maria  his  wife«  and  Mary  Whitby^  and  the  heirs         i842. 

ad  assigns  of  the  wife  and  Mary  WhUby,  respectivelyi  for      ^"^v-^^ 

kiding  and  working  furnaces  and  iron  works^  and  for  re-  ,;. 

firing  the  premises,  &c.  Adderbrooib 

The  declaration  contained  an  inducement  that  Edward 
Mey  and  EKza  Maria  his  wife^  at  the  time  of  the  demise, 
vere  seised  in  fee  in  right  of  the  wife  of  one  undivided 
■oietj  of  the  demised  premises.  The  declaration  averred 
tbe  death  of  the  lessee,  and  that  the  defendants  as  executors 
entered  upon  the  demised  premises^  and  continued  pos- 
sessed till  the  lease  expir^d^  and  that  during  the  term  Ed' 
ward  Foley  and  EHza  Maria  his  wife  died,  and  that  the 
retersion  of  her  undivided  moiety  descended  to  the  plain*- 
nff  as  her  son  and  heir. 

Breaches  of  the  covenants  were  then  assigned  as  well 
daring  the  lifetime  of  the  lessee  as  after  his  death. 

The  defendants  pleaded  several  pleas  to  the  6th,  7th, 
8tfa,  9tb,  10th  and  last  of  which  there  were  demurrers, 
and  the  defendant  upon  the  argument  abandoned  all  but 
die  6th  and  7th. 

Upon  these  pleas  two  questions  were  raised : — 1st.  Whe- 
ther the  defendants,  who  were  named  executors  in  the 
declaration,  but  were  not  charged  in  terms  as  such,  nor  as 
usignees,  were  liable  for  breaches  of  covenant  as  well  in 
their  own  time  as  in  that  of  their  testator;  and,  secondly, 
whether  the  action  is  maintainable  by  the  plaintiff  only, 
without  joining  the  other  lessor,  Mary  Whitby,  who  is  still 


As  upon  the  latter  point  our  opinion  is  in  favour  of  the 
defendant,  it  is  unnecessary  to  consider  the  other  question 
raised,  the  defendant  being  entitled  to  judgment  on  the 
demurrer ,  by  reason  of  the  non-joinder  of  Mary  Whitby, 
one  of  the  lessors  and  covenantees. 

The  indenture  shews  k  joint  demise  by  Edward  Foley  and 
his  wife  and  Mary  Whitby,  and  the  covenants  are  with 
Edward  Foley  and  his  wife  and  Mary  Whitby,  and  the  heirs 
lod  assigns  of  the  wife  and  Mary  Whitby  respectively. 

f2 
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I8i2.  Referring  to  the  indeotare  only  as  set  out  io  the  dechi- 

^J^r^**^'      ration,  it  must  be  taken  that  Edward  Foley  and  his  wife 

V.  and  Mary  Whitby  had  such  an  interest  as  would  enable 

Addmbboose  them>i////j^  to  demise  the  whole  of  the  premises.     It  ap- 

pears  however  by  the  inducement  that  the  plain tiflf  and  bis 
wife  had  only  an  undivided  moiety,  and  therefore  it  is  to  be 
inferred^  though  her  interest  is  not  shewn  by  averment, 
that  Mary  Whitby  had  the  other  moiety,  making  up  the 
whole  interest  in  the  premises  demised. 

It  is  clear  that  upon  the  face  of  the  declaration  Mary 
Whitby  can  not  be  taken  to  be  a  person  having  no  interest 
in  the  premises,  and  whether  she  were  a  coparcener  or  a 
tenant  in  common  with  Eliza  Maria  Foley  she  would  be 
a  tenant  in  common  with  the  plaintiff. 

We  are  of  opinion  that  the  demise  being  joint,  and  the 
covenants  upon  which  the  action  is  brought  entire,  and 
made  with  both  the  lessors,  the  cause  of  action  is  joint ,  and 
that  both  the  covenantees  ought  to  sue,  though  as  between 
themselves  their  interests  may  be  separate. 

Several  cases  were  cited  upon  the  argument,  Anderson  v. 
Martindale  (a),  James  v.  Emery  {b\  Kitchen  v.  Buddy  {c\ 
Harrisony.  Barnby  ((/),  Eccleston  v.  Clip$ham{e)  and  others, 
which  it  is  not  necessary  more  particularly  to  refer  to,  but 
the  result  of  the  cases  appears  to  be  this,  that,  where  the 
legal  interest  and  cause  of  action  of  the  said  covenantees 
are  several,  they  should  sue  separately,  though  the  covenant 
be  joint  in  terms,  but  the  several  interest  and  the  several 
ground  of  action  must  distinctly  appear  as  in  the  case  of 
covenants  to  pay  separate  rents  to  tenants  in  common  upon 
demises  by  them,  or  as  in  the  instance  cited  from  Slingsby^s 
case  {f),  in  a  note  to  the  case  of  Eccleston  v.  Clipsham  (e), 
where  a  man  by  indenture  demised  Blackacre  to  A.,  White* 
acre  to  £.,  and  Greenacre  to  C,  and  covenanted  with  them 

(a)  1  East,  497.  (e)  1  Wms.Saund.  153;  in  note 

(6)  8  Taunt.  245.  (]),  p.  155. 

(c)  1  Lev.  109.  (/)  5  Rep.  18  b. 

(d)  5  T.  R.  S46. 
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aid  each  of  them  that  he  had  good  title,  each  might  main-         i843. 

tun  an  action  for  his  particular  damage  by  a  breach  of      ^<^^^^^>^ 

Foley 
iit  covenant.    On  the  other  hand,  it  appears  from  several  ^^ 


thai  if  the  cause  of  action  be  joint  the  action  should  be  Addenbrooke 
joiat,  though  the  interest  be  several:  Coryton  v.  Lithe' 
hf€  (a),  Martin  v.  Crompe  (6),  Wilhinson  v.  Hall  (c).  In 
tke  present  case  the  covenants  for  breach  of  which  the  ac- 
tion is  broughty  are  such  as  to  give  the  covenantees  a  joint 
mterest  in  the  performance  of  them,  and  the  terms  of  the 
iodentare  are  such  that  it  seems  clear  that  the  covenantees 
night  have  maintained  a  joint  action  for  breach  of  any  of 
tliefli.  Upon  this  point  the  case  of  Kitchen  v.  Buckly  (d) 
k  a  clear  authority^  and  the  case  of  Petrie  v.  Burj/  (e) 
ihews  that  if  the  covenantees  could  sue  jointly  they  are 
bound  to  do  so.  Our  judgment  therefore  is  for  the  de- 
fendants. 

D»  Judgment  for  the  defendants. 

(a)  9  Saood.  115.  (d)  1  Lev.  109. 

{h)  1  Ld.  Raym.  340.  (e)  3  B.  &  C.  353 ;  S.  C.  5  D. 

(c)  1  Bing.  N.  C.  713.  &  K.  153. 


RoBsoN  and  M'Gregor  v.  Curlewis.  Monday, 

Nov.  7th, 

Debt  for  50/.^  the  amount  of  a  bill  of  exchange,  drawn  The  following 
by  the  defendant,  and  indorsed  by  him  to  the  plaintifis.         honour  held' 
Plea;  that  defendant  had  no  notice  of  its  non-payment,  sufficient. 

,  /  ^  "^  «*  Your  draft 

Issne  thereon.  upon  C.  for  so/. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  London  '^^  returned  to 

,   ,  usunpata,Mia, 

sittings  after  Trinity  term  last,  it  appeared  that  the  notice  if  not  taken  up 

of  dishonour  relied  upon  by  the  plaintiffs  was  in  the  follow-  |,"  J^fg^^T^^ 

ing  form  :  proceedings 

"  London,  4lh  March,  1842.         will  be  taken 

against  boih 

"  Sir, — Your  draft  upon  Mr.  George  Carrington  for  50/.,  ^ou  and  him 
due  3d  March,  is  returned  to  us  unpaid,  and  if  not  taken  up   ^^^  jhe7eof/' 
in  the  course  of  this  day  proceedings  will  be  taken  against 
both  you  and  him  for  the  recovery  thereof. 

''  Robson  and  McGregor" 


«. 
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The  ootice  vas  objected  lo»  bat  his  kiidAip  bdd  it 
wffirinir,  and  tbe  phiitiff  bad  a  vcrdic^  Mbfeot  to  a 
foraMMsait. 


PeUndorf  now  HMved  aoooidiiiglT,  aad  relied  apoa 
Bomliom  w.  Wd5k{m\  wbere  tbe  mme  ibim  of  ootaoe 
beUbad. 


Lofd  Dekmaii  C.  Jw— We  htdj  ooosidered  tbat  case  a 
good  deal  in  Fmrxe  t.  Skmrwoodib\  and  obserted  in  tbe 
jodgnient,  tbat  tbe  more  recent  case  of  Matofger  ▼.  Son- 
iiey(e),  in  tbe  same  Court,  ^  sbews  a  great  rehxatkia  of 
tbe  rigoor  of  tbe  role  laid  down  in  the  Exdieqaer  Chamber 
and  House  of  Lords  on  the  part  of  tbe  Lord  Chief  Jnstioe, 
who  admits  that  Grmgeom  ▼.  Smiik  ((d)  might  hare  been 
well  decided  bj  force  of  the  words  '  returned  with  charges,' 
and  possibly  Hedger  w.  Sieavemsom  {e)  also,  because  the 
notice  declared  the  bill  to  have  been  '  returned  unpaid*' 
But  these  are  the  Tery  words  which  were  held  insufficient 
under  the  operation  of  the  rule  in  Bomlton  v.  Welsh  (a), 
a  case  decided  by  the  Common  Pleas,  reluctantly,  from 
deference  to  what  was  decided  in  Solarte  v.  Palmer  (y), 
and  which  can  hardly  be  now  deemed  a  satisfactory  autho- 
rity.* 


Per  CuniAM  {g) — 
D. 


Rule  refused. 


(•)  2  Biog.  N.  C.  688.  &  P.  30S. 

(^)  S  Q.  B.  388;  &  C.  S  G.  &  (e)  2  M.  &  W.  799. 

D.  116.  (/)  i  Bing.  N.  C.  194. 

(c)  1  M.  &  G.  76.  (g)  Lord  Denmam  C.  J.,  WU- 

(</)  6  A.  &  £.  499;  S.  C.  2  N.  Ham  and  Wightwrnn  Js. 
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Chapman  v.  Beecham.  Tue$day, 

j^  November  Qth, 

aEPLEVIN.    The  decltration  stated  that  the  defendant.  Replevin. 

tke  £6tfa  daj  of  November,  18S9,  in  a  ceruin  dwelling-  cafr'lLintiff 
■le,  &c  in  the  possession  and  occupation  of  the  plaintiff,  owed  defend- 
took  the  goods,  &c.  of  the  plaintiff,  and  unjustly  detains  afterwards  by 
tfesame  against  sureties  and  pledges  until,  &.c.  indenture,  of 

A  L  1       ,       ^    r  J         ,       .  L         ihe  29th  Au- 

Afowry :  because  that  long  before  and  at  the  time  when,  gust,  18S2, 

fcc  the  plaintiff  was  jusUy  and  truly  indebted  to  the  de-  *^^.^^°  ^**«™' 
.  .  .  plaintiff  cove- 

fcodant  in  a  certain  large  sum  of  money,  to  wit,  800/.,  and  nanted  to  pay 
that  afterwards  and  before,  8cc.  to  wit,  on  the  29th  day  of  [JteS*«^on 
August,  1832,  by  a  certain  indenture  then  made  between  the  $9th  Feb.^ 
tk  defendant  of  the  one  part,  and  the  plaintiff  of  the  other  and  granted' 
part  (profert),  the  plaintiff  did  covenant,  promise  and  agree  ^***^»  *?  °^^®" 
with  the  defendant,  that  he  the  plaintiff  would  pay,  or  cause  should  be  in 
IS  be  paid,  the  said  sum  of  800/.,  with  interest  for  the  same,  an^ear,  defend- 

■^  '  ant  might  dis- 

st  and  after  the  rate  of  5/.  per  cent  per  annum,  free  from  train  on  the 
lues,  and  without  any  deduction  (except  as  in  the  said  inden-  tfon  •' and  ^r- 
tare  is  excepted),  on  the  9.9th  day  of  February  next  ensuing  tain  interest 
tlie  day  of  the  date  of  the  said  indenture.     And  for  better      plaintiff  set 
lecaring  the  payment  of  the  interest  of  the  said  principal  °"^  ^®  ^®®^ 
MBi  of  800/.,  the  plaintiff  did  in  and  by  the  said  indenture  which  it  ap- 
grant  unto  the  defendant,  that  as  often  as  it  should  happen  ^^^^^^^^^^ 
tkat  the  interest  of  the  said  principal  sum  of  800/.  should  under  a  power 
be  in  arrear  in  the  whole  or  part  for  the  space  of  twenty-  [n^appointed 
ooe  days  after  any  of  the  times  in  and  by  the  said  indenture  that  the  pre- 
q>pointed  for  payment  of  the  same,  it  should  be  lawful  for  (,e  to  his  own 
the  defendant,  into  and  upon  the  said  plot  of  land,  messu-  use  for  ever, 

subject  to  a 
proviso,  that, 
if  pUiotiff  should  pay  the  800/.  with  interest,  on  the  29th  February  then  next  ensuing, 
deieDdant  would  convey  as  plaintiff  should  direct;  covenants,  that  after  default  in 
pijawnt,  defendant  might  enter  and  take  the  rents  and  profits  to  his  own  use ;  that 
ottil  de^ult  plaintiff  might  hold  and  enjoy.  Then  followed  the  distress  clause  stated 
u  the  avowry.  Hie  plaintiff  then  pleaded  that,  at  the  time  of  making  the  indenture, 
ke  bad  no  estate  in  the  premises,  to  enable  him  to  grant  the  said  power  of  distress. 

Hdd,  on  special  demurrer,  that  the  plea  was  bad,  as  it  appeared  that  the  plaintiff 
kid  granted  a  licence  to  distrain,  and  tnat  he  could  not  object  that  he  had  no  estate. 

2.  Tbe  todentore  having  been  made  on  the  S9lh  August,  1832  (being  leap  year),  the 
words  29th  February  then  next  ensuing  were  construed  to  mean  the  !29th  February  in 
tU  oeu  leap  year. 
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age  or  tenement,  buildings  or  hereditaments  and  premises, 
in  the  said  indenture  mentioned,  being  the  said  dwelling- 
house,  &c.  in  the  said  declaration  mentioned,  in  which,  Scc 
or  into  or  upon  or  any  part  of  the  same,  in  the  name  of  the 
whole,  to  enter  and  distrain  for  the  same  interest  and  the 
arrears  thereof,  and  the  distress  or  distresses  then  there 
found  to  impound  and  impounded  to  detain,  and  in  due 
time  to  appraise  and  dispose  of  the  same,  according  to  due 
course  of  law,  in  the  same  manner  in  all  respects  as  land- 
lords are  bj  act  of  parliament  or  otherwise  authorized  to 
do  in  respect  to  distresses  for  arrears  of  rent  upon  leases 
for  years.  Averment :  that  arrears  of  interest  had  become 
due,  for  which  the  avowant  distrained. 

The  plaintiff  by  his  first  plea  in  bar  craved  oyer  of  the 
indenture  of  the  29th  August,  1 832,  by  which  the  defend- 
ant, under  a  power  reserved  to  him  as  therein  recited, 
appointed  that  the  premises  therein  described  should  gO| 
remain,  continue  and  be  to  the  use  of  himself  and  his  heirs 
for  ever,  subject  to  a  proviso  that,  if  the  plaintiff  should  pay 
the  defendant  800/.  with  interest  for  the  same,  after  the 
rate  of  5/.  per  cent,  per  annum,  on  the  29th  day  of  February 
then  next  ensuing,  the  defendant  should  and  would  reconvey 
the  said  premises  so  appointed  to  the  plaintiff,  or  as  he 
should  direct.  The  deed  then  contained  a  power  of  sale 
on  default  of  payment  of  principal  and  interest,  or  any  part 
thereof,  at  the  time  and  in  the  manner  contained  in  the  above 
proviso  for  redemption  and  reconveyance,  so  long  as  the 
said  principal  sum  and  interest  thereon  should  remain  un- 
paid, with  a  proviso  that  this  power  of  sale  should  not  be 
taken  in  any  way  to  affect  the  defendant's  right  as  mortgagee 
to  foreclose.  Then  followed  the  usual  covenants  for  title, 
&c.  and  a  covenant  on  the  part  of  the  plaintiff  to  pay  the 
principal  and  interest  at  or  on  the  day  and  time  and  in  the 
manner  thereinbefore  appointed  for  payment  thereof;  cove^ 
nants  that  after  default  should  be  made  in  payment  of  the 
said  principal  sum  and  the  interest  thereof,  it  should  be 
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hwfnl  for  the  defeDdant  to  enter  upon  and  hold  and  enjoy 
tbe  premises,  and  receive  the  rents  and  profits  thereof;  that 
■til  soch  default  had  been  made,  the  plaintiff  should  remain 
■  possession  and  take  the  rents  and  profits  for  his  own  use. 
last  of  all  came  the  clause  giving  the  defendant  the  power 
of  distress  recited  in  the  avowry.  Which  being  heard  and 
read,  the  plaintiff  says  that  the  defendant  ought  not,  by 
reason  of  any  thing  in  the  said  avowry  alleged,  to  avow  the 
taking  of  the  said  goods,  &c.  in  the  declaration  men- 
tioDed.,  in  tbe  said  dwelling-house,  &c.  because  he  says  that 
he  the  plaintiff,  at  the  time  of  the  making  of  the  said  inden- 
tare,  had  not  nor  at  any  time  since  had  he  any  estate  what- 
soever in  the  said  dwelling-house,  &c.  whereby  he  could 
make  the  said  grant  to  the  defendant,  or  give  to  him  the 
said  power  and  authority  of  distress  in  the  said  indenture 
ia  that  behalf  contained,  and  in  the  said  avowry  in  that 
behalf  mentioned .    Verification. 

Second  plea:  that  the  defendant,  at  the  time  of  the 
Baking  of  the  said  supposed  grant  of  the  supposed  power 
and  authority  of  distress  in  the  avowry  mentioned,  and  from 
tbence  until  and  at  the  time  of  the  making  of  the  said  dis- 
tress in  the  declaration  mentioned,  continually  was  seised 
m  his  demesne  as  of  fee  of  and  in  the  said  dwelling-house, 
kc.  in  tbe  declaration  mentioned,  and  had  not  at  any  time 
during  the  period  aforesaid  demised  or  in  any  manner 
parted  with  any  legal  interest  of  and  in  the  same  or  any 
part  thereof  to  any  person  or  persons  whomsoever,  by  rea- 
son of  which  premises  the  said  supposed  power  and  autho- 
rity became  and  at  the  time  when,  &c.  were  wholly  merged 
and  extinct.     Verification. 

Demurrer  to  first  plea :  for  that  it  appears  in  and  by  the 
first  plea,  and  in  and  by  the  indenture  therein  set  forth  and 
referred  to,  that  the  plaintiff  is  precluded  and  estopped 
from  alleging  that  he  the  plaintiff,  at  the  time  of  the  making 
of  tbe  indenture,  had  not  nor  at  any  time  since  had  any 
estate  whatever  in  the  said  dwelling-house,  8lc.  or  either  of 
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them,  or  any  part  thereof,  so  as  to  defeat  the  right  and  title 
of  him  the  defendant  to  distrain  and  take  the  goods^  8cc.  of 
him  the  plaintiflf  in  the  declaration  mentioned,  for  the  cause 
in  the  said  avowry  mentioned  and  set  forth,  and  from  dis- 
puting the  grant  of  the  defendant  in  that  behalf,  or  the 
power  and  authority  of  distress  in  the  indenture  in  that 
behalf  contained,  and  in  the  avowry  of  the  defendant  in 
that  behalf  mentioned ;  and  also  for  that  the  said  first  plea 
attempts  to  traverse  and  deny  that  the  plaintiff  had  any 
estate  whatever  in  the  dwelling-house,  8lc.  or  either  of 
them,  or  any  part  thereof,  when  it  fully  appears  from  the 
indenture  set  forth  in  the  plea,  that  the  plaintiff  had,  under 
the  said  indenture,  a  sufficient  estate  therein  to  make  the 
grant  to  the  defendant,  and  to  give  him  the  power  and 
authority  of  distress  in  the  indenture  contained ;  and  also 
for  that  the  plea  does  not  admit  or  deny  or  confess  and 
avoid  the  defendant's  right  to  distrain  the  goods,  &c«  of  the 
said  plaintiff,  or  shew  any  sufficient  matter  in  avoidance  of 
such  right,  or  shew  any  reason  why  the  grant  could  not  be 
legally  made,  but  on  the  contrary  confesses  that  the  money 
in  the  avowry  mentioned  was  due  and  owing  to  the  defend- 
ant at  the  time  of  such  distress,  and  that  the  defendant  had 
power  and  authority  from  the  plaintiff  to  make  the  same 
by  the  indenture,  and  the  plea  admits  that  the  indenture 
containing  such  power  and  authority  was  the  deed  of  him 
the  plaintiff;  and  also  for  that  there  is  nothing  contrary  to 
or  inconsistent  with  law  in  a  party  seised  in  fee  of  land  or 
premises,  reserving  to  himself  a  right  to  seize^  take  or  dis- 
train goods  and  chattels  on  the  lands  or  premises,  nor  in  a 
party  so  seised  in  fee  having  power  or  authorizing  another 
party  to  seize,  take  or  distrain  goods  and  chattels  on  such 
lands  or  premises. 

Demurrer  to  the  second  plea,  on  the  ground  that  it  does 
not  deny  that  the  indenture  in  the  said  avowry  mentioned 
is  the  deed  of  him  the  said  plaintiff,  or  that  it  contains  the 
power  and  authority  to  the  defendant  to  distrain  in  manner 
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aid  hnn  as  Id  the  avowry  is  stated,  8cc.     (Then  followed 
flwiar  grounds  of  demurrer  to  those  already  stated.) 
in  demurrer. 
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W.  H.  Wat9(m  for  the  defendant.  By  the  indenture 
Mt  oat  oo  the  pleadings  it  appears  that  the  legal  estate 
VH  io  Che  defendant,  and  that  the  plaintiff  had  the  equit- 
able estate.  The  deed  amounts  to  a  mortgage  of  the 
eqaitable  estate  of  the  plaintiff,  with  a  proviso  that,  if  he 
pijs  to  ibe  defendant  a  given  sum  on  a  day  specified,  the 
pmniaes  shall  be  conveyed  to  him  in  fee.  Then,  to  secure 
payment  of  that  sum  and  the  interest  thereon,  various 
powers  are  given,  and  among  them  the  power  to  distrain. 
Uoder  this  the  defendant  enters  on  the  land  which  is  in  the 
possession  of  the  plaintiff,  and  takes  the  goods  which  are 
the  property  of  the  plaintiff.  The  plaintiff,  however,  now 
•ifjs,  ''  I  bad  no  estate  in  the  premises  to  enable  me  to 
create  such  a  charge  on  them,  and  I  therefore  could  give 
7011  no  such  power  as  you  claim,  and,  even  if  I  had,  you 
have  the  fee  yourself,  and  therefore  it  is  merged."  But, 
assaming  this  to  be  true,  and  that  the  plaintiff  had  no  estate 
80  as  to  create  a  rent-charge,  this  is  a  personal  licence.  It 
11  not  necessary  for  him  to  shew  that  this  is  a  rent-charge 
ipon  the  land,— if  it  had  been  in  the  hands  of  third  parties, 
k  might  have  been  otherwise, — but,  inasmuch  as  the  plaintiff 
is  in  possession,  and  the  goods  seized  were  his,  it  is  suflS- 
dent  to  shew  that  the  act  complained  of  was  done  under  a 
personal  licence  granted  by  him.  If  instead  of  an  action 
of  replevin  the  plaintiff  had  brought  trespass,  and  the 
defendant  had  pleaded  leave  and  licence,  would  not  this 
deed  have  been  evidence  to  support  such  a  plea  ? 

But  the  plaintiff  is  estopped  from  saying,  against  his 
own  deed,  that  he  had  no  power  to  make  such  a  grant. 
In  Co^  Lit.  47  b,  it  is  said,  if  a  lease  be  made  by  deed  in- 
dented, then  are  both  parties  concluded.  "  If  A.  have 
nothing  in  the  land,  and  make  a  lease  for  years  by  deed 
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indeDted,  and  after  purchase  the  land,  the  lessor  is  as 
well  concluded  as  the  lessee  to  saj  that  the  lessor  had  no- 
thing in  the  land.''  "  If  a  man  take  a  lease  of  bis  own  land 
by  deed  indented,  reserving  a  rent,  the  lessee  is  concladed." 
And  the  reason  of  this  appears  from  Co.  Lit.  363  b,  where 
it  is  said,  **  the  reason  wherefore  a  deed  indented  shall  con- 
clude the  taker  more  than  a  deed  poll  is,  for  that  the  deed 
poll  is  only  the  deed  of  the  feoffor,  donor,  and  lessor ;  bat 
the  deed  indented  is  the  deed  of  both  parties,  and  therefore 
as  well  the  taker  as  the  giver  is  concluded."  A  party  grant- 
ing is  estopped  by  his  deed  from  saying  he  had  no  interest; 
FairtiUe  v.  Gilbert  {a) ;  and  in  Heath  \.  Vermedett  (6)^  to 
debt  for  rent,  reserved  upon  a  lease  indented,  defendant 
pleaded  nil  habuit  in  tenementis,  and  on  demurrer  it  was 
held  that  this  was  no  plea  against  an  estoppel  by  inden- 
ture: 2'reviban  v.  Laurence  {c),  Dancer  v.  HaUingi  {d). 
Sdly.  The  plaintiff  had  sufficient  estate  out  of  which  to 
create  the  rent-charge  and  give  such  a  power  of  distress. 
He  was  to  occupy  the  land  till  default  made.  In  WilkinMm 
V.  HaU{e\  the  proviso,  that  the  mortgagor  should  occupy 
the  premises  till  default  made  in  the  payment  of  the  interest 
due  on  the  mortgage  deed,  was  almost  identical  in  terms 
with  the  proviso  in  this  case^  and  was  there  held  to  amount 
to  a  redemise  to  the  mortgagor.  So  here,  the  plaintiff  was 
tenant  to  the  defendant  till  default  made.  [Lord  Dennum 
C.  J.  Has  not  that  case  been  questioned  by  this  Court  in 
Doe  d.  Parsley  v.  Day  {f),  on  the  ground  that  the  attention 
of  the  Court  of  Common  Pleas  was  not  rightly  called  to  a 
passage  in  Sheppard's  Touchstone?]  It  is  not  necessary 
that  there  should  be  any  words  of  direct  demise  to  the  plain- 
tiff in  the  deed,  to  pass  the  legal  interest  in  the  premises 
to  him :  Alexander  v.  Bonnin  (g).     Hope  v.  Booth  (A)  will 


(a)  S  T.  R.  169. 

(6)  3  Lev.  146. 

(c)  Lord  Ra^iD.  1048 ;  S.  C.  no- 
mine  Treoivan  v.  Lawrence^  6 
Mod.  356. 


(d)  4  Bing.  S. 
\e)  3  B.  N.  C.  508. 
(/)  1  G.  &  D.  757. 
(g)  4  B.  N.  C.  799. 
(A)  I  B.  &  Ad.  498. 
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probabljr  be  relied  on  by  the  plaintiff^  where  a  deed  of  a        i842. 

amilar  character  was  held  by  Lord  Tenterden  C  J.  neither 

to  be  a  lease,  nor  to  have  become  a  lease  by  reason  of  the 

irierest  being  in  arrear  and  one  of  the  parties  having  dis-     Beecham. 

iMied  upon  the  other  in  pursuance  of  the  power  given  to 

Ub  by  the  deed.     But  that  was  not  an  action  of  replevin,  so 

that  the  question  of  estoppel  did  not  arise.     But  the  Court 

were  only  looking  to  the  real  situation  of  the  parties.     In 

tKt  Lord  Tenterden  C.  J.,  in  his  judgment,  does  not  question 

bat  that  a  clause  of  distress,  similar  to  the  present,  is  valid, 

bat  seems  to  adopt  it,  designating  it  as  one  "  intended  to 

eaforce  the  payment  of  interest,  and  not  to  alter  the  nature 

of  die  contract  between  the  parties."     An  annuitant  may 

distraiD  for  arrears,  though  a  term  be  vested  in  himself  to 

lecore  the  payment :  Fairfax  v.  Gray  (a). 

As  for  the  question  of  merger,  raised  by  the  demurrers, 
t  licence  cannot  be  merged ;  and  this  is  a  personal  licence 
to  the  defendant  to  seize  the  plaintiff's  goods. 

Piatt  contrL  The  defendant  claims  not  to  do  an  act 
voder  the  licence  of  the  plaintiff,  but  he  claims  a  right  to 
distrain.  On  the  face  of  the  avowry  he  says,  the  seizure 
of  the  plaintiff's  goods  was  **  as  and  for  and  in  the  name  of 
t  distress,''  so  that  an  actual  right  to  distrain  must  be 
fbewn,  not  a  mere  licence.  A  licence  would  be  personal 
only,  but  the  right  claimed  is  a  burden  on  the  land,  and 
must  be  strictly  proved.  If  the  grant  had  amounted  to  a 
licence  only,  the  goods  might  have  been  taken  anywhere. 
But  first,  the  plaintiff  had  no  power  to  grant  the  rent- 
charge.  A  party  cannot  grant  a  rent-charge  out  of  land, 
in  which  he  has  no  estate.  "  If  a  man  grant  or  charge  that 
which  is  none  of  his,  and  that  wherein  he  hath  no  property, 
it  being  in  the  grantee  or  a  stranger,  the  grant  is  void  :*' 
Shep.  Touch.  243.  It  may  be  conceded  that  a  grant  may 
be  good  by  estoppel;  but  the  question  of  estoppel  does 

(•)  8  W.  Bl.  13S6. 
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1849.  not  arise  where,  as  here,  the  in6rmity  of  the  grantor's 
title  appears  on  the  face  of  the  deed :  Com.  Dig.  Estoppel, 
(E  2).  So  in  Co.  Lit.  352  h,  it  is  said,  ''  Where  the  Terity 
is  apparent  in  the  same  record,  there  the  adverse  party  shall 
not  be  estopped  to  take  advantage  of  the  truth;  for  be 
cannot  be  estopped  to  allege  the  truth,  when  the  truth  ap« 
peareth  of  record."  Doe  d.  Barber  r.  Lawrence  {a)  is  an 
authority  to  the  same  effect.  [WighimauJ.  The  fallacy  of 
your  argument  is  in  calling  this  a  rent-charge ;  it  is  a  sum 
in  gross,  which  the  parties  agree  shall  be  levied  on  certain 
land  by  what  they  term  a  distress.]  The  goods  of  a  stranger 
might  be  distrained  on  the  premises  under  such  a  power, 
which  shews  that  this  is  not  a  mere  licence:  Sajffery  ▼. 
Elgood{b). 

But  second,  the  proviso  names  an  impossible  day  for  the 
payment  of  the  mortgage  money,  ''  the  £9th  of  February 
then  next  ensuing."  The  date  of  the  indenture  is  the  29th 
of  August,  1832,  which  was  leap  year,  so  that  the  February 
next  ensuing  could  not  include  a  29th  day, 

fV.  H.  Watson  in  reply.  As  to  the  second  point,  the 
words  ^'  next  ensuing**  need  not  necessarily  be  applied  to 
the  month,  but  may  be  referred  to  the  day,  which  would 
be  the  29th  February,  1836,  and  thus  the  proviso  would 
be  good.  As  to  the  other  point,  the  defendant  does  not 
claim  a  power  of  distraining  for  arrears  of  a  rent  charge, 
but  to  seize  the  goods  of  the  plaintiff  under  a  licence  from 
him,  to  satisfy  a  sum  in  gross,  which  is  due  to  him  from 
the  plaintiff. 

Lord  Denman  C.  J. — I  have  been  unable  throughout 
the  argument  to  understand  why  a  party  in  possession  of 
land  should  not  be  able  to  grant  such  a  power  as  this. 
It  is  in  fact  only  saying,  if  I  am  unable  to  pay  you,  you 
may  come  on  my  land  and  seize  my  goods  in  satisfaction  of 

(a)  4  Taant.  S3.         (6)  1  A.  &  £.  191 ;  &  C.  3  N.  &  M.  346. 
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jour  debt  It  amouDts  only  to  a  leave  and  licence^  and 
oQght  perhaps  to  have  been  more  correctly  pleaded  as 
Bcfa. 

As  to  the  second  objection  of  the  plaintiff, ''  the  29th  of 
iHebniary  next  ensuing,''  would  no  doubt  ordinarily  mean 
*the  £Oth  of  next  February/'  and  so  we  should  be  bound 
(0  conatrae  them,  if  such  a  meaning  were  sensible ;  but  the 
Cout  is  at  liberty  to  adopt  the  other  construction,  to  give 
effect  to  the  proviso,  which  would  otherwise  be  insensible. 
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Williams  J« — The  only  difficulty  in  the  case  has  arisen 
from  the  use  of  the  word  ^'  distress.'*  But,  if  that  word 
had  not  occurred,  the  power  granted  would  have  been  just 
u  good  in  law,  and  just  as  available.  It  amounts  in  fact 
only  to  this,  that  the  plaintiff  allows  the  defendant  the  value 
of  the  goods  on  the  land  as  a  better  security. 

CoLEBiDGE  J. — I  am  of  the  same  opinion.  The  use  of 
the  wood  ^distrain"  is  quite  immaterial.  The  question 
itaods  on  the  agreement  of  the  parties,  not  on  their  title. 

WiGHTMAN  J.«— The  plaintiff  puts  the  case  as  if  this 
were  a  rent-charge  issuing  out  of  land.  But  all  that  ap- 
pears by  the  pleadings  is,  that  the  plaintiff  was  in  the  occu- 
pation of  certain  land,  and  that  his  goods  were  there  seized 
by  the  defendant,  and  an  agreement  that  the  defendant 
might  do  so  on  a  certain  event,  the  default  in  payment, 
which  did  occur.  I  see  nothing  to  prevent  parties  making 
loch  an  agreement  if  they  choose. 


Judgment  for  defendant. 
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1849. 

s^^v^^  The  Queen  v.  Sir  M.  A.  Shee  and  others. 

Saturday^       g^ 

Vmf.  \sth.     UN  appeal  to  the  Middlesex  Quarter  Sessions  against  m 

The  president,  poor  rate«  whereby  Sir  M.  A.  Shee  and  others,  president, 

iDembert  of     council  and  members  of  the  Royal  Academy  of  Arts  in  the 

the  Roysl        parish  of  St.  Martin-in-the-Fields,  in  the  county  of  Mid- 
Aculemy  of      ■^  ■         .  •  • 

Alts  were        diesex,  were  assessed  to  the  poor  rate  of  the  said  parish,  as 

reU^of  tbe  ^^^  occupiers  of  certain  exhibition  rooms.  Royal  Academy, 

poor,  as  the  therein  described,  the  sessions  dismissed  the  appeal,  and 

tlie  exbibitioD  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 

rooms  in  the  upon  the  following  case : 

ilemy.  ^  P^^  of  the  building,  called  the  National  Gallery,  st- 

Tnc  society,  tya^^  in  Trafalgar  Square,  in  the  parish  of  St.  Martin-in* 
which  consists  0-1/  r 

of  forty  mem- 
bers, called  academicians,  and  is  not  a  corporation,  nor  has  any  charter  or  letters-initeot, 
was  constituted  by  George  the  nird  in  1768  for  the  purpose  of  promoting  the  arts 
of  painting,  sculpture  and  architecture.  The  academicians  are  appointed  by  the  to- 
vereign,  and  all  the  oflficers  of  the  soaety  are  either  so  appointed  or  are  elected  by  the 
society,  subject  to  the  approbation  of  the  sovereign. 

The  council  consists  of  eight  academicians  and  the  president,  who  have  the  manage- 
ment of  the  society's  afl&irs,  subject  to  the  approbation  of  the  sovereign. 

The  meetings  of  the  society  were  formerly  held  in  part  of  the  Royal  Palace  of 
Somerset  House;  afterwards  William  the  Fourth  appropriated  to  their  use  certain 
apartments  in  a  building,  the  property  of  the  crown,  in  Trafalgar  Square. 

On  the  premises  rated,  there  is  an  annual  exhibition  of  pictures,  which  all  persons 
are  admitted  to  view  on  payment  of  one  shilling  each.  The  receipts,  after  defraying 
the  expeiises  of  the  exhibition,  are  applied  to  the  payment  of  lecturers,  of  books  &c. 
for  students,  and  of  pensions  to  distr^sed  artists. 

The  accounts  of  the  society  are  finally  submitted  to  the  keeper  of  the  privy  purse. 

Any  person  of  good  character  and  capacity  may  become  a  student. 

At  the  commencement  of  the  society  the  king  supplied  the  deficiency  in  the  funds 
of  the  society  out  of  his  privy  purse,  but  the  society  at  present  has  money  in  the  funds 
applicable  to  the  purposes  of^the  society. 

The  society  luis  no  lease  or  certain  term  of  holding,  but  the  crown  may  at  any  time 
resume  possession. 

All  artists  of  merit  are  permitted  to  exhibit  such  of  their  works  as  are  approved 
of  by  the  academy,  at  the  annual  exhibition.  The  academicians  may  exhibit  more 
works  of  art  than  other  persons,  but  they  must  each  annually  exhibit  one  such  work. 
A  register,  open  to  public  inspection,  is  kept  of  such  of  the  exhibited  works  as  are  for 
sale. 

The  council  at  each  meeting  of  council  receive  4/.  10s.  equally  divided  among  the 
members  attending;  and  the  visitors  of  the  schools,  who  are  also  members  and  attend 
in  rotation,  receive  1/.  10s.  for  each  attendance. 

Held,  that,  as  the  appellants  had  no  beneficial  occupation,  in  the  shape  of  actual 
residence  on  the  premises  assessed,  and  no  beneficial  occupation  at  all  apart  from  the 
purposes  of  the  institution,  they  were  merely  the  agents  of  the  crown  for  furthering 
the  public  purposes  for  which  the  crown  property  was  employed,  and  were  not 
rateable. 
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the-Fields^  in  the  county  of  Middlesex,  consisting  of  six         1842. 
rooms  or  picture  galleries,  ball,  staircase  and  other  apart-       '''*^ 
ments,  is  used  by  the  members  of  the  Koyal  Academy  for  «. 

the  purposes  and  under  the  circumstances  hereinafter  stated.        Suee. 

The  rate  or  assessment  in  question  was  duly  made,  al- 
lowed, and  published,  pursuant  to  a  local  act  of  parliament, 
10  Gto*  3,  c.  75,  whereby  the  churchwardens,  overseers  of 
the  poor,  vestrymen,  constables,  and  other  ancient  inhabi- 
tants, in  vestry  assembled,  are  empowered  and  authorized 
to  make  rates  or  assessments  for  and  towards  the  relief  of 
the  poor,  and  for  the  several  purposes  of  the  act,  upon  all 
and  every  person  or  persons  who  do  or  shall  inhabit,  hold, 
occupy,  possess  or  enjoy  any  land,  house,  shop,  wharf, 
warehouse,  or  any  other  building,  tenement  or  heredita- 
ment, or  any  other  person  or  persons,  who,  by  law,  is  or 
are  chargeable  and  assessable  for  and  towards  the  relief  of 
the  poor. 

The  appellants  are  the  president,  treasurer  and  members 
of  the  Royal  Academy  of  Arts.  The  said  Royal  Academy 
is  a  society  established  and  instituted  by  King  George  the 
Third,  in  1768,  for  the  express  purpose  of  cultivating  and 
improving  the  arts  of  painting,  sculpture  and  architecture. 
The  instrument  of  institution  is  under  the  royal  sign  ma- 
nual, and  is  signed  by  every  member  upon  his  appointment; 
but  the  society  is  not  incorporated,  nor  has  it  any  charter 
or  letters-patent 

The  king  named  the  original  academicians,  in  number 
forty,  and  each  new  academician  still  receives  his  appoint- 
ment from  the  sovereign,  although  such  appointment  is 
made  in  favour  of  those  who  have  been  elected  by  the  ge- 
neral body  of  academicians.  All  the  officers  of  the  society 
are  either  actually  selected  and  appointed  by  the  sovereign, 
or  are  elected  by  the  society  subject  to  the  approbation  of 
the  sovereign,  and  hold  their  offices  during  his  pleasure. 

No  new  laws  or  changes  in  the  fundamental  rules  of  the 
establishment  can  be  made  without  the  vote  of  a  general 
assembly,  and  the  assent  of  the  sovereign. 

VOL.  III. — o.  D.  o 


Sbee. 
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1848.  At  the  cooimencement  of  the  society  the  king  supplied 

_-  the  deficiency  of  their  funds  out  of  his  privy  purse,  and  was 

V.  also  in  the  habit  of  affording  such  relief,  in  the  way  of  gra- 

tuities and  charitable  donations,  as  is  now  given  by  the 
Royal  Academy  out  of  their  own  funds;  but  the  academy, 
by  their  prosperity,  and  by  the  economical  management  of 
their  surplus  profits,  have  for  many  years  had  no  occasion 
to  resort  to  the  royal  bounty. 

The  society  consists  of  forty  members,  who  are  called 
the  academicians  of  the  Royal  Academy.  The  govern- 
ment of  the  society  is  vested  in  a  president  and  council, 
and  the  general  assembly  of  the  members.  The  council 
consists  of  eight  academicians  and  the  president,  who  have 
the  entire  direction  and  management  of  the  business  of  the 
society,  subject  to  the  approbation  of  the  sovereign. 

There  is  a  treasurer,  who  is  appointed  by  her  majesty 
from  among  the  academicians^  whose  business  it  is  to  re- 
ceive the  dividends  and  profits  of  the  academy,  and  to  pay 
its  expenses.  His  accounts  are  examined  by  the  members 
appointed  to  audit  them,  and  finally  submitted  to  the 
keeper  of  her  majesty's  privy  purse. 

Since  the  establishment  of  the  society,  another  order  of 
members,  called  associates,  has  been  instituted,  who  are 
selected  by  the  academicians  from  exhibitors  in  the  annual 
exhibition.  Vacancies  in  the  body  of  the  academicians 
are  always  filled  up  from  the  associates,  but  until  so  elected 
they  have  no  voice  or  control  in  the  management  of  the 
Royal  Academy. 

An  annual  exhibition  of  paintings,  sculptures  and  de- 
signs, in  which  all  artists  of  merit  are  permitted  to  exhibit 
such  of  their  works  as  are  approved  by  the  academy,  takes 
place  upon  the  premises,  in  respect  whereof  the  appellants 
are  assessed,  and  continues  open  to  the  public  for  six 
weeks,  or  more  if  deemed  expedient :  persons  admitted  to 
view  this  exhibition  are  charged  by  the  society  the  sum  of 
one  shilling  each  for  their  admission,  which  payments  pro- 
duce an  annual  gross  income  amounting  on  the  average  to 
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50001.,  includiog  the  sale  of  catalogues  of  the  said  works  of        1842. 

lit,  which  catalogues  are  sold  on  the  same  premises  by  the    -J^"T!f^^ 

.  The  Queen 

serrajits  of  the  society.  v. 

The  academicians  enjoy  the  privilege  of  exhibiting  a  ^^^^ 
bfger  Dumber  of  works  of  art  than  other  persons,  and  they 
are  each  under  an  obligation  to  exhibit  annually  some  ori- 
gioal  work  of  art.  An  oflScer  of  the  said  academy  registers 
ike  prices  of  such  of  the  works  as  are  intended  for  sale, 
which  register  is  open  to  the  inspection  of  persons  desirous 
of  purchasing  them.  Three  days  or  more,  according  to 
die  convenience  of  the  management  and  the  discretion  of 
the  committee,  are  allowed  to  all  the  members  of  the 
Royal  Academy  for  the  purpose  of  varnishing  or  painting 
ou  their  pictures,  in  the  places  which  have  been  allotted  to 
them,  previous  to  the  day  appointed  for  the  annual  dinner, 
hereinafter  mentioned,  in  the  exhibition  rooms. 

There  is  a  library  formed  by  the  society,  to  which  all 
■embers  and  students  have  access  under  certain  regula* 
tioos.     The  library  is  distinct  from  the  exhibition  rooms. 

An  annual  dinner  of  the  members  of  the  society  takes 
place  in  the  great  room  of  the  academy  previous  to  the 
opening  of  the  exhibition,  invitations  to  which  are  issued 
by  the  said  president  and  council  to  persons  in  elevated 
litoations,  of  high  rank,  distinguished  talents,  or  known 
patrons  of  the  arts,  who  attend  as  guests  on  these  occasions. 
The  funds  of  the  Royal  Academy  arise  from  the  proceeds 
of  the  annual  exhibition,  and  from  dividends  of  money  vested 
ia  the  public  funds,  being  the  surplus  from  time  to  time  of 
such  proceeds.  Out  of  these  funds  the  following  annual 
expenses  are  paid : — The  expenses  of  the  exhibition  amount- 
ing to  from  1400/.  to  1500/.,  and  of  the  annual  dinner;  the 
peasioos  and  donations  hereinafter  mentioned ;  the  expense 
of  the  scbools  for  students;  of  the  purchase  of  books, 
drawings,  prints,  and  works  of  art,  for  the  use  of  such  stu- 
dents; of  one  or  more  travelling  students,  and  of  servants 
aad  occasional  attendance. 

The  secretary,  keepers,  treasurer,  and  librarian,  being  all 
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184*2.         members  of  the  Royal  Academy,  are  paid  salaries  in  re- 
ip.    Q  spect  of  the  duties  performed  by  them,  out  of  the  funds  of 

V.  the  said  academy.    The  professors  of  painting,  sculpture, 

architecture  and  perspective,  being  also  members,  are  paid 
60/.  each|  for  six  lectures,  out  of  such  funds;  there  are  also 
other  professors  who  are  not  members.  The  keeper  resides 
in  private  apartments  within  the  same  building,  which  com- 
municate internally  with  the  other  rooms  of  the  society,  and 
which  he  occupies  as  well  for  his  own  private  and  domestic 
purposes  as  for  the  more  convenient  performance  of  his 
duties  as  keeper.  The  council  at  each  meeting  receive 
41.  \Os.f  equally  divided  among  the  members  attending; 
absent  members  of  the  council  are  subject  to  a  fine. 

The  principal  object  of  the  establishment,  and  one  of 
the  heaviest  charges  upon  its  funds,  is  the  maintenance  of 
schools  for  the  instruction  of  students.  These  are  nume- 
rous ;  any  person  who  presents  himself  with  testimonials 
of  moral  character,  and  whose  capacity  has  been  shewn  to 
the  satisfaction  of  the  council,  is  accepted  as  a  student,  and 
becomes  entitled  to  study  daily  in  the  academy,  and  for  that 
purpose  to  have  access  to  models,  paintmgs,  sculpture, 
books,  8cc.  and  to  receive  the  instruction  or  advice  of  the 
visitors  appointed  for  each  school,  to  attend  the  lectures  of 
the  professors,  and  to  enjoy  all  other  privileges  of  students 
for  ten  years.  For  these  advantages  no  payment  whatever 
18  made  by  any  student,  or  by  any  one  on  his  behalf,  but 
the  same  are  wholly  gratuitous.  An  annual  distribution  of 
prizes  among  the  students  is  made  by  and  at  the  expense 
of  the  academy,  and  one  of  those  who  has  obtained  the 
highest  prizes  is  entitled,  at  the  same  expense,  to  pursue 
his  studies  on  the  continent  for  three  years. 

The  visitors  of  the  said  schools,  who  are  also  members, 
and  attend  in  rotation,  receive  1/.  Is.  for  each  time  of  at- 
tending. 

A  certain  portion  of  the  funded  property  is  set  apart  for 
pensions.  The  amount  of  this  and  the  several  pensions 
that  may  be  paid  out  of  it  is  fixed,  and  no  variation  can  be 
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roide  in  either  without  the  assent  of  the  general  assembly        184e. 

of  the  academicians,  and  the  sanction  of  the  crown.    These    «.     ^ 

The  Queen 

peusions  vary  from  45/.  to  105/.  and  are  grantable  to  acade-  v. 

micians  and  associates,  or  their  widows,  provided  they  be 
in  absolute  want,  and  without  any  other  source  of  adequate 
subsistence  or  income.  Besides  these  pensions,  pecuniary 
dooationsj  not  exceeding  50/.  are  occasionally  made  in 
cases  of  particular  distress;  these  pensions  and  donations 
have,  in  most  instances,  been  given  to  widows  of  academi- 
cians and  associates,  and  neither  now  nor  at  the  time  of  the 
making  of  the  rate,  is  or  was  any  royal  academician  in  the 
receipt  of  any  pension  or  other  relief  from  that  fund. 

After  payment  of  the  various  expenses  above  mentioned 
out  of  the  receipts  of  the  society,  there  has  been  usually  in 
late  years  a  surplus  of  variable  amount,  sometimes  con- 
liderable^  at  other  times  small,  which  is  applied  towards 
the  increase  of  stock  belonging  to  the  society.  This  stock 
is  investtsd  in  the  names  of  four  trustees,  in  trust  for  the 
general  purposes  of  the  institution  as  above  set  forth,  and 
for  no  other  purpose,  use,  or  trust  whatsoever. 

The  rooms,  in  respect  of  which  the  society  is  rated,  are 
the  property  of  the  crown ;  they  are  distinct  from  the  other 
portions  of  the  building,  and  have  separate  entrances  from 
the  street.  When  not  in  use  for  the  annual  exhibition,  they 
are  used  for  the  lectures  of  the  professors,  and  schools  of 
the  students ;  the  members  of  the  society  derive  no  other 
personal  advantage  or  emolument  from  the  use  of  them, 
nor  have  they  any  other  occupation  of  them,  nor  any  per- 
sonal participation  in  the  profits  or  dividends  belonging  to 
the  society,  excepting  the  advantage,  emolument,  occupa- 
tion, and  participation  hereinbefore  stated  and  specified. 

When  the  society  was  first  founded  in  1768,  they  re- 
ceived the  permission  of  the  king  to  have  the  use  of  certain 
apartments  in  his  palace  of  Somerset  House.  When  the 
palace  was  replaced  by  the  official  building,  now  called 
Somerset  House,  the  king  directed  that  a  certain  part  of  it 
should  be  prepared  for   the  use  of  the  Royal  Academy. 
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1849.         They  were  accordingly  put  into  possession  of  the  part  so 
JiT^^^'^       designed  for  thenii  and  continued  to  use  it  for  the  purposes 

Alio   ^4l/£Elf 

V.  of  their  institutions  above. set  forth  and  for  no  other  pur- 

"^**  poses  for  about  sixty  years.  His  late  majesty,  William  IV. 
intimated  his  pleasure  that  the  Royal  Academy  should  be 
removed  to  the  new  building  called  the  National  Gallery, 
and  that  they  should  have  the  use  of  the  portion  appropri- 
ated to  them  exactly  on  the  same  terms  and  tenure  and 
for  the  same  purposes  as  they  had  always  theretofore  had 
the  use  of  the  apartments,  which  he  and  his  predecessors 
had  from  time  to  time  been  pleased  to  assign  to  them. 
There  is  no  lease,  contract,  or  other  written  instrument, 
under  which  they  hold  or  occupy  the  above  premises,  nor 
is  any  rent  received,  demanded,  or  paid  in  respect  of  them. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  above  circumstances,  the  society  is  liable  to  be 
assessed  to  the  poor  rate  in  respect  of  the  premises  above 
specified. 

If  the  Court  should  be  of  opinion  that  the  society  was 
liable  to  be  assessed  in  respect  of  the  whole  of  the  above 
premises,  the  order  of  sessions  was  to  stand  confirmed. 

If  the  Court  should  be  of  opinion  that  the  society  is  not 
liable  to  be  so  assessed,  the  order  of  the  sessions  was  to  be 
quashed. 

If  the  Court  should  be  of  opinion  that  the  society  is 
liable  to  be  rated  for  a  portion  only  of  the  premises,  the 
rate  was  to  be  adjusted  accordingly. 

Erie  and  Bodkin  in  support  of  the  order  of  sessions  (a). 
The  appellants  are  occupiers  of  real  property,  yielding  pro* 
fit  within  the  parish  of  St.  Martin,  and  are  therefore  rate- 
able. Profits  arise  to  them  directly  from  the  exhibition  of 
pictures,  and  also  indirectly  by  procuring  a  sale  for  the 
pictures  of  those  exhibitors  who  are  academicians.  Those 
members  also  who  are  professors  derive  a  profit  from  lectures 
given  by  them  on  the  premises,  and  the  council  and  visitors, 

(a)  Before  Lord  Denman  C.  J.,  WUUams,  CoUridge  and  Wightman  Js. 
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ibo  must  be  members,  are  regularly  paid  for  attendances.         1842. 

Tbe  appellants  therefore  are  liable  within  the  statute  of    ,p.    ^ 

'^^  The  QuBEN 

EHz,,  and  the  local  act  has  CYen  a  more  extensive  opera-  ^  v. 
tioo.  It  will  be  said  that  the  premises  are  exempt,  because 
they  are  occupied  for  the  public  purpose  of  instruction  in 
tbe  fine  arts.  But  Reg.  v.  Sterty{a)  shews  this  to  be  no 
ground  of  exemption :  for  in  that  case  public  instruction 
vas  afforded  on  the  premises  at  a  loss,  whereas  in  the  pre- 
sent case  there  is  a  surplus  profit.  Nor  is  it  a  ground  of 
exemption  that  the  occupation  is  partly  for  charitable  pur- 
poses :  Rex  V.  Munday  (b).  Rex  v.  Green  (c).  Nor  can  it  be 
pot  generally  that  the  occupation  is  the  occupation  of  the 
public,  as  in  Lord  Amherst  v.  Somen  (d)  and  Rex  v.  Trtu- 
tea  of  the  Weaver  Navigation  (e),  for  there  is  some  private 
profit  in  this  case.  This  circumstance  will  also  be  an  an- 
swer to  the  argument  that  the  property  in  question  is  crown 
property,  occupied  for  the  purposes  of  the  crown ;  for  crown 
property,  when  in  the  hands  of  a  subject  who  enjoys  it  bene- 
ficially, is  rateable :  Rex  v.  Terrott(f),  Rexs.  Governor,  ^c. 
of  Chelsea  Water  Worhs  (g),  Reg.  v.  Ponsonby  (A). 

Sir  F.  Pollock  A.  G.,  Sir  W.  W.  Follett  S.  G.,  and 
Smirke  contri.  Rex  v.  Sterry  (a),  Rex  v.  Munday  (6),  Rex 
s.  Green  {c),  were  cases  of  private  and  voluntary  charities 
sdministered  on  premises  which  were  private  property. 
The  present  is  a  case  of  crown  property  applied  by  the 
crown  itself  to  public  purposes.  The  occupation  is  still 
tbe  occupation  of  the  crown.  Her  majesty  permits  some 
of  her  subjects  to  exhibit  pictures  in  a  building  belonging 
to  the  crown,  and  has  appointed  an  organized  agency  to 
manage  the  exhibition,  with  the  view  of  providing  a  fund 
for  public  instruction  in  the  fine  arts,  and  for  the  relief  of 

(a)  12  A.  &  E.  84;  S.  C.  4  P.  (c)  7  B.  &  C.  70,u. ;  S.  C.  9  D. 
&D.  122.                                            &R.  788. 

(b)  1  East,  584.  (/)  3  East,  606. 
(e)  9  B.  &  C.  203;  S.  C.  4  M.  (g)  5  B.  &  Ad.  156 ;  5.  C.  2  N. 

Ic  R.  164.  &  M.  765. 

((0  2  T.  B.  372.  (h)  1  G.  &  D.  713. 
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1842.         distressed  artists.     The  presidenti  council,   academicians 

_,    _  and  others,  who  have  an  easement  in  this  building,  and  con- 

The  Queen  r    .  •  i.  r  Y 

9.  stitute  part  of  this  agency,  are  all  servants  of  the  crown. 

Shee.        ^11  ii^g  academicians  are  appointed  by  the  crown,  and  all 
the  officers  also  are  either  so  appointed  or  are  elected  by 
the  society,  subject  to  the  approbation  of  the  crown.     All 
the  laws  of  the  society  are  subject  to  the  assent  of  the 
crown.     Formerly  any  deficiency  in  the  funds  of  the  society 
was  made  good  out  of  the  privy  purse,  and  in  case  of  any 
future  deficiency  it  would  be  necessary  to  resort  to  the 
privy  purse  again.     The  accounts  are  regularly  submitted 
to  the  keeper  of  the  privy  purse.     The  society  has  no  cer- 
tain term  or  interest  in  the  building ;  the  possession  may  be 
resumed  by  the  sovereign  at  any  moment  for  private  pur- 
poses.    The  receipts  during  the  exhibition  of  pictures  are 
not  a  profit  to  any  member,  but  an  indemnity  to  the  crown 
against  loss,  and  they  are  strictly  applied  in  execution  of  the 
public  trust.     Suppose  the  funds  of  the  society  to  be  just 
adequate  to  its  expenses,  then  the  imposition  of  the  rate  will 
either  throw  it  upon  the  crown  to  supply  the  deficiency,  or 
the  objects  of  the  institution  must  suffer.     If  this  building 
were  the  property  of  private  persons,  and  were  applied  to 
the  same  purposes  as  it  is  now,  it  would  undoubtedly  be 
rateable.     But,  as  it  is  crown  property,  occupied  by  the 
crown    through  its  servants,  it  is  no  more  rateable  than 
Buckingham  Palace  would  be,  if  permission  were  given  to 
any  servant  to  shew  that  palace  at  an  admission  fee  of  a 
shilling.     The  society  is  not  a  corporation  or  other  public 
body  having  any  permanent  or  independent  existence,  but 
it  exists  and  uses  the  buildings  from  day  to  day  entirely 
at  the  pleasure  of  the  crown.      In  Reg.  v.  Ponsotiby  {a) 
the  appellant  had  a  distinct  and  beneficial  occupation.     By 
analogy  to  Rex  v.  St.  Giles,  York{b)f  where  the  trustees, 
who  were  the  owners  of  the  property,  were  held  rateable, 
the  crown  would  be  rateable  here ;  and,  as  the  crown  can- 

(a)  1  G  ar  D.  7 IS.  (b)  3  B.  &  Ad.  573. 


The  Queen 

V. 
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not  be  rated,  there  is  no  one  rateable.     They  also  cited         1849. 
R^.  V.  Juitices  of  Worcestershire  (a). 

Nothing  turns  upon  the  local  act  in  this  case.     In  JReg. 
^.  St.  Martin  {b),  where  this  Court  seemed  to  be  of  opinion         Shee. 
that  the  words  of  the  act  were  stronger  than  those  of  the 
fttt.  of  Eliz.,  Reg.  V.  WHson(c)  was  not  cited. 

It  is  admitted  that  the  keeper  is  rateable. 

Cur.  adv.  vuU. 

Lord  Den  MAN  C.  J.  in  the  following  term  (January  18) 
delifered  the  judgment  of  the  Court  as  follows : — 

This  was  an  appeal  against  an  assessment  for  the  relief 
of  the  poor  of  the  parish  of  St.  Martin,  duly  made  ''  upon 
the  president,  treasurer  and  members  of  the  Royal  Academy 
of  Arts'*  (the  appellants),  in  respect  of  a  certain  portion  of 
die  National  Gallery^  particularly  described  in  the  case, 
sod  used  for  the  purposes  of  the  said  society.  And  ^le 
({Qestion  arises  upon  the  peculiar  nature  and  chaiacter  of 
the  property,  and  the  purposes  for  which  it  is  used ;  no 
doubt  existing  but  that,  if  there  be  nothing  specially  to 
aempt  them,  the  premises  (''a  part  of  a  building,  &c.")  are 
presumably  the  subject  of  lawful  assessment,  and  that,  too, 
independently  of  the  local  act  of  the  10  Geo.  3,  c.  75.  Be- 
cause, although  that  act  does  contain  some  more  general 
description  of  property  (''  tenement,"  for  instance,)  than  is 
to  be  found  in  the  statute  of  Elizabeth,  no  reliance  was 
placed  in  the  argument  upon  that  circumstance,  because 
the  case  was  considered  (and  properly  we  think)  as  coming 
within  the  earlier  statute,  or  neither. 

The  principles,  upon  which  the  rateability  of  any  person 
or  persons  occupying  any  portion  of  the  property  of  the 
crown  or  the  public  depends,  are,  we  think,  defined  with 
sufficient  distinctness  and  well  understood ;  the  difficulty 
(whatever  that  may  be)  depending  upon  the  application  of 

(fl)  d  P.  &  D.  8.  (c)  4  P.  &  D.  130. 

\b)  2  G.  &  D.  426. 


SUEE. 
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1842.        those  principleH  to  the  facts  and  circumstances  of  each  par- 

ThTSi^N     ticularcase. 

V.  The  case  of  Rex  v.  Terrott  (a),  in  conformity  with  pre- 

ceding ones,  seems  to  have  settled  this  branch  of  the  law. 
There  a  lieutenant-colonel  of  artillery  was  rated  in  respect 
of  property  stated  to  be  '^  the  property  of  the  crown,  and 
a  part  of  the  barrack."  And  this  Court  was  of  opinion 
that  he  was  properly  so  rated,  on  account  of  the  private 
benefit  which  he  derived  from  the  apartments  occupied  by 
him  beyond  what  was  necessary  for  the  discharge  of  his 
public  duty.  Lord  Ellenborough,  however,  in  delivering 
the  judgment  of  the  Court,  stated  the  general  rule  thus:— 
''  The  principle  to  be  collected  from  all  the  cases  on  the 
subject  is,  that,  if  the  party  rated  have  the  use  of  the  build- 
ing, or  other  subject  of  the  rate,  as  a  mere  servant  of  the 
crown,  or  any  public  body,  or  in  any  other  respect  for  the 
mere  exercise  of  public  duty  therein,  and  have  no  beneficial 
occupation  or  emolumeut  resulting  from  it  in  any  personal 
or  private  respect,  then  he  is  not  rateable.*'  It  by  no  means 
follows  therefore,  that,  if  the  residence  had  been  merely 
what  was  requisite  for  purposes  of  discipline  or  command, 
there  would  have  been  the  same  decision.  Such  an  infer- 
ence, indeed,  is  expressly  guarded  against  in  very  precise 
terms : — *'  Whether"  (it  is  said)  ''  the  commanding  oflicer 
could  withdraw  himself  from  the  rate  by  contracting  his 
occupation  in  some  proportionable  degree  within  the  same 
narrow  limits  of  merely  necessary  enjoyment  with  the  sol- 
dier in  his  barracks,  will  be  a  question  to  be  decided  when 
it  shall  occur." 

This  point  lately  came  before  us  in  the  case  of  certain 
occupiers  of  separate  apartments  in  the  palace  of  Hampton 
Court,  and  was  determined  in  strict  conformity  with  this 
decision.  The  enjoyment  of  those  apartments  by  the 
occupants  severally  was  complete,  and  for  the  private  be- 
nefit of  each  person,  wholly  independent  of  any  object  or 
purpose  of  maintaining,  as  servants  or  otherwise,  the  palace 

(a)  3  East,  506. 


The  QuBEN 
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for  the  use  of  her  majestj.    The  resideDce  of  the  parties         1842. 
was,  in  truth,  in  no  respect  distinguishable  from  that  of  the 
occupier  of  a  set  of  chambers  in  an  Inn  of  Court,  or  of  a    *      v. 
house  in  any  street  or  square,  and,  therefore,  the  parties 
were  adjudged  to  be  rateable. 

In  the  present  instance  there  is  no  beneficial  occupation, 
in  the  shape  of  actual  residence  upon  the  premises  rated, 
or  any  part  of  them,  by  the  appellants,  to  assimilate  this  to 
tbe  case  of  Rex  v.  TerroH  (a),  and  the  class  to  which  it 
belongs.  If,  therefore,  this  be  the  property  of  the  crown, 
or  the  public,  (for  we  are  not  aware  that  the  terms  are 
otherwise  than  synonymous,)  and  is  used  expressly  for 
pobUc  purposes,  we  think  that  this  case  must  come  within 
tbe  general  principle  of  exemption  laid  down  with  so  much 
distinctness  in  the  language  above  quoted. 

Now  this  society  (which  is  not  a  corporation)  was,  as  it 
appears,  instituted  by  his  majesty  King  George  the  Third, 
in  the  year  1768,  ''  for  the  express  purpose  of  cultivating 
and  improving  the  art  of  painting,  sculpture  and  architec- 
tare,"  a  public  purpose  surely,  if  such  an  one  can  be  stated. 

The  place  where  the  meetings  of  the  society  were  to  be 
held,  and  where,  until  a  very  late  period,  they  were  in  fact 
held,  was  **  a  part  of  the  royal  palace  of  Somerset  House." 
The  apartments  appropriated  by  his  late  majesty  William 
4th,  for  the  use  of  the  society  (those  now  assessed)  are 
stated  to  be  **  the  property  of  the  crown.''  ''  All  the  officers 
of  the  society  are  either  actually  selected  and  appointed  by 
tbe  sovereign,  or  are  elected  by  the  society,  subject  to  the 
approbation  of  the  sovereign,  and  hold  their  places  during 
bis  pleasure." 

The  treasurer,  **  who  receives  the  profits  and  pays  the 
expenses  of  the  society,  is  appointed  by  her  majesty,  and 
hb  accounts  are  finally  submitted  to  the  keeper  of  the 
privy  purse.*'  At  the  commencement  of  the  society  the 
king  supplied  the  deficiency  in  their  funds  out  of  his  privy 
parse ;  and,  even  now,  if  the  profits  from  the  annual  exhibi- 

(a)  S  East,  506. 


92  CASES  IN  THE  QUEEN's  BENCH, 

1842.         tion  should  fail,  and  the  sums  which  the  providence  of  the 
society  has  invested  in  the  funds  be  expended,  the  society 

X  lie   Iqfl/EEN  . 

V.  must  probably  fall,  unless  sustained  by  the  bounty  of  the 

'  crown.  Lastly,  the  society  has  no  lease,  or  certain  terra 
of  holding,  but  the  crown,  so  far  as  appears,  might  at  any 
time  resume  possession. 

Seeing,  therefore,  that  in  this  case  there  is  (as  has  been 
before  observed)  no  beneficial  occupation,  in  the  shape  of 
actual  residence  upon  the  premises  assessed,  and  no  bene- 
ficial occupation  at  all,  apart  from  the  purposes  of  the 
institution,  and  that  the  appellants  may  well  be  considered 
as  the  ministers  or  agents  of  the  crown  for  furthering  the 
objects  for  which  the  property  of  the  crown  is  employed, 
those  objects  being  merely  national  and  public,  we  are  of 
opinion  that  the  assessment  cannot  be  sustained,  and  that 
the  order  of  sessions  must  be  quashed. 

D.  Order  of  Sessions  quashed. 


The  Queen  r.  The  Commissioners  of  Sewers  for  the 

Tower  Hamlets  (a). 

Thocommis-  XvULE  calling  upon  the  commissioners  of  sewers  for  the 
severs  for  the  Tower  Hamlets  (excluding  St.  Katharine's  and  Blackwall 

Tower  Ham-  Marsh)  to  shew  cause  why  a  writ  of  mandamus  should  not 
lets  united  two  .  ••        i  in  •     •  i 

levels  which     issue  commandmg  them  to  produce  all  commissions,  plans, 

f  *^  h^^fl^'^      rates,  presentments,  decrees,  accounts,  books,  proceedings 

parate  drains  and  minutes  of  proceedings  relating  to  the  district  of  the 
and  sewers, 

and  had  been  (a)  Decided  in  Trinity  Vacation  last,  (June  25th). 

separately 

rated  for  drainage  and  sewerage,  and  then  made  a  joint  rate  on  the  united  levels.  Willi 
the  object  of  obtaining  evidence  in  support  of  a  motion  to  bring  up  the  rate  by  cer- 
tiorari and  quash  it,  an  occupier  of  property  within  one  of  the  levels  so  united  applied 
to  the  commissioners  for  an  inspection  of  all  commissioners  plans,  rates,  presentments, 
decrees,  account  books,  proceedings  and  minutes  relating  to  the  Tower  Hamlets.  The 
commissioners  gave  inspection  of  all  documents  relating  to  the  rate  on  the  united 
level.  The  mandamus  was  refused  to  compel  them  to  allow  inspection  of  the  other 
documents  and  proceedings. 
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Tower  Hamlets,  or  any  parts  thereof,  for  inspection  by         1842. 
the  solicitors  of  the  St.  Katharine  Dock  Company.  _^   ^ 

1 116  V^i^UEEN 

It  appeared  from  the  affidavits^  filed  in  support  of  the  mo-  v. 

tioD  for  this  mandamus,  that  part  of  the  premises  of  the  St.  ^re  "fs^Jireirs 
Katharine  Dock  Company,  on  behalf  of  whom  this  rule  was  for  the 
obtained,  is  situate  in  the  parish  of  St.  Botolph  Without,  Hamlets. 
Aklgate,and  subject  to  the  jurisdiction  of  the  commissioners 
of  sewers  for  the  Tower  Hamlets,  excluding  St.  Katharine's 
aad  Blackwall  Marsh.  The  affidavit  stated  that  for  several 
jears  past,  and  prior  to  the  year  1838,  the  Tower  Hamlets 
district  had  been  divided  into  distinct  districts  or  levels, 
each  of  which  was  separately  assessed  for  the  maintenance 
of  its  proper  sewers,  and  for  each  of  which  separate  ac- 
counts were  kept.  Within  one  of  these  levels,  called  the 
Nightingale  Lane  Level,  was  comprised  that  part  of  the 
premises  of  the  St.  Katharine's  Dock  which  was  within  the 
jurisdiction  of  the  Tower  Hamlets  commissioners.  Ano- 
ther of  those  levels  was  called  the  Spitalfields  and  Wap- 
ping  Level.  The  affidavit  then  suggested  that  the  commis* 
^loners  had  united  the  drainage  of  those  two  levels  for  the 
purpose  of  a  joint  maintenance  of  the  sewers  therein,  and 
in  July,  1838,  had  made  one  entire  rate  upon  the  St.  Ka- 
tharine's Dock  Company,  as  well  as  on  other  owners  of 
land,  8cc.  within  the  level  thus  united. 

The  St.  Katharine's  Dock  Company  contested  the 
right  of  the  commissioners  to  unite  the  two  levels ;  and  this 
rule  was  obtained,  as  appeared  from  the  correspondence 
of  the  attornies  of  the  opposing  parties,  with  the  object  of 
obtaining  evidence  of  what  the  practice  of  the  commis- 
sioners had  heretofore  been  with  respect  to  the  two  levels 
in  question,  in  order  to  support  a  certiorari  to  bring  up 
and  quash  the  rate  for  the  united  level  above  named. 

It  appeared  by  the  affidavits  in  answer  that  the  Dock 
Company  had  been  allowed  to  inspect  the  present- 
ment of  the  jury  in  1838,  and  the  decree  of  the  commis- 
sioners  of  the  20th  July  in  the  same  year  founded  upon  it, 
by  which  the  rate  upon  the  united  level  in  question  was 
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niade^  and  all  documents  and  accounts  relating  to  such  rate; 
The  Queen     ^"^  ^'^^^  ^^^  Other  documents^  plans^  &c.  in  no  manner  re- 

t';  ,        lated  to  the  united  level,  or  to  the  rate  in  question,  and  had 
CoQunissioD-    ,  ^x     i    ^-^  i_  j 

ertofSewrers    "^^^  refused  on  the  ground  that  the  Dock  Company  bad 

for  die       neither  an  interest  therein  nor  a  legitimate  object  in  claim- 
IUmlsts.     iiig  an  inspection  thereof. 

Sir  ff.  fV.  Follelt  S.  G.  Kelly  and  WilUs  {a)  shewed 
cause.  Of  all  documents  relating  to  the  particular  rate, 
the  validity  of  which  is  disputed,  inspection  has  been 
given  or  offered.  In  the  plans,  &c.  relating  to  the  other 
levels  the  Dock  Company  have  no  interest,  and  therefore 
they  have  no  right  to  an  inspection  of  them  :  Rex  v.  All- 
good  (b),  Rex  V.  Justices  of  Leicester  {c),  Rex  v.  Vestrymen 
of  St.  Maryle-bone  (d).  Rex  v.  Justices  of  Staffordshire  (e). 
If  these  applicants  were  not  strangers  as  to  the  documents 
of  which  they  require  inspection,  they  would  not  be  entitled 
to  it,  unless  some  sufficient  reason  is  assigned  for  allowing 
it :  Rex  v.  Mayor  of  Maidstone  (/)•  No  proceedings  appear 
to  be  actually  pending. 

Erie,  Piatt  and  Ogle  contri.  The  real  point  in  dispute 
is  the  right  of  the  commissioners  to  unite  another  level  to 
that  in  which  the  property  of  the  Dock  Company  is 
situate,  and  thus  to  throw  a  heavier  burden  on  it.  The 
commissioners  have  no  right  to  impose  a  joint  rate  on  se- 
veral levels :  Rex  v.  Commissioners  of  Sewers  for  the  Tower 
Hamlets  (g).  The  proceedings  of  the  commissioners  are 
of  a  public  nature,  and  all  persons  within  the  district  of 
their  jurisdiction  have  upon  a  proper  occasion  a  right  to 
inspect  them.  An  order  for  a  like  inspection  of  documents 
to  that  now  prayed  of  the  commissioners  of  sewers  was 

(a)  On  Monday,  June  ISth,  be-  (e)  6  A.  &  £.  85 ;  5.  C.  1  N.  & 

fore  Lord  Denman  C.  J.,  Patteson,  P.  60.    This  case  further  restricts 

Williams  and  Coleridge  Js.  and,  to  some  extent,  over-raUs  Rut 

(5)  7  T.  R.  746.  V.  Justices  of  Leicester. 

(c)  4  B.  &  C.  891;  S.  C.  7  D.  (/)  6  D.  &  R.  3S4. 

&  R.  370.  (g)  9  B.  &  C.  517;  S.  C.  4  M. 

(d)  5A.&E,  S68;  8.C.  6V.      &  R.  965. 
&M.600. 
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made  jd  this  Court  in  T.T.  1827  (ei).  It  is  not  neces- 
sary that  there  should  be  a  suit  actually  pending.  It  is 
enough  if  legal  proceedings  are  bon&  fide  contemplated : 
Rex  V.  Toioer  (6).  Cur.  adv.  vult. 

Lord  Demman  C.J.  now  delivered  the  Judgment  of  the 
Court.  This  was  an  application  by  the  St.  Katharine's 
Dock  Company  for  a  mandamus  to  compel  the  inspection 
of  the  rate  books  and  other  books  of  the  commissioners  of 
sewers.  It  seems  that  the  commissioners  have  made  some 
alteration  in  the  mode  of  rating  the  different  levels  within 
their  jurisdiction,  by  which  it  is  alleged  that  the  applicants 
are  improperly  united  with  a  very  expensive  district,  and 
burthened  with  a  much  heavier  rate  than  they  ought  to  be, 
and  they  are  desirous  of  inspecting  the  books  in  order  to 
ascertain  whether  it  has  been  the  practice  of  the  commis- 
sbners  to  make  such  alterations  in  former  times. 

The  law  on  the  subject  of  rating  different  levels  is  laid 
down  in  Rtg.  v.  Commissioners  of  Tower  Hamlets  (c),  but 
it  is  said  that  the  present  dispute  may  be  materially  affected 
bj  the  practice  which  has  prevailed.  Now  this  is  not  a 
question  of  custom,  nor  one  which  depends  upon  the  con- 
tinued exercise  of  any  right  claimed,  nor  is  it  made  at  all 
dear  to  us  how  the  inhabitants  of  the  parish  in  which  St. 
Katharine's  Dock  is  situated,  can  be  affected  by  altera- 
tions made  as  to  other  parishes,  or  how  they  are  interested 
io  any  proceedings  which  have  been  adopted  by  the  com- 
missioners in  regard  to  any  other  places,  and  to  which  they 
have  not  been  parties. 

As  to  all  entries  of  rates  and  other  matters  relating  to 
their  parish  they  may  have  the  right  of  inspection,  but  to 
that  extent  we  understand  that  it  has  been  given  to  them, 
and  none  of  the  cases  on  this  subject  warrant  us  in  com- 
pelling the  inspection  of  any  other  documents. 

G.  Rule  discharged. 
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(a)  Qted  from  MS.y  no  such 
oseis  reported. 
(6)  4  May.  &  S.  16S. 


(c)  9B.&C.517;  S.C.  4  M* 
&  R.  365. 
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1842. 

Wednesday,  The  QuEEN  V.  The  Inhabitants  of  Pixley. 

Nov.  16th, 

^^40^^41^'  On  appeal  to  the  Gloucestershire  Quarter  Sessions,  held 
where  the  in  December,  1841,  against  an  order  of  Robert  lyransby 
flement  of  a  Cooper  and  Thomas  Barwick  Lloyd  Baker,  Esquires,  two 
lunatic  pauper  justices  of  the  said  county,  made  the  28lh  October,  1841, 
ascertained,  hy  which  the  said  justices  adjudged  the  last  legal  settlement 
two  justices  Qf  j^fipy  Boulter f  a  lunatic  pauper,  to  be  in  the  parish  of 
him  to  be  con-  Pixley,  in  the  county  of  Hereford,  and  ordered  the  church- 

crnVlunadc  w^''^^"*  »"d  overseers  of  the  said  parish  to  repay  to  the 
asylum,  and  treasurer  of  the  said  county  of  Gloucester  the  sum  of  23/,  8s. 
charges  of        ^^^  ^^^  maintenance  &c.  of  the  said  pauper,  incurred  within 

his  removal  twelve  calendar  months  previous  to  the  date  of  such  order, 
and  mamte-  •  ^    i       ^i  ^  i 

nance  to  and  to   pay    to    the   treasurer  of  the    Gloucester  General 

be  paid  by  County  Lunatic  Asylum  for  the  future  maintenance  &c.  of 
the  treasurer  •'  •' 

of  the  county. 

By  sect.  42,  if  the  settlement  has  not  been  ascertained  before  the  pauper's  removal 
to  the  asylum,  two  justices  may  ascertain  it  at  any  subsequent  time,  and  make  an  order 
upon  the  place  of  settlement  for  repayment  of  the  charges  incurred  within  twelve 
months  in  the  pauperis  removal  to  and  maintenance  at  the  asylum,  and  may  also  pro- 
vide for  the  expenses  of  his  future  maintenance  there. 

Tliis  section  does  not  say  to  whom  such  repayment  is  to  be  made. 

By  sect.  43,  in  all  cases  where  two  justices  are  empowered  to  make  an  order  on 
any  parish  for  the  payment  of  a  weekly  sum  for  the  maintenance  of  pauper  lunatics, 
*'  it  shall  be  lawful  for  two  justices  of  the  county,  in  which  sffch  county  lunatic  asylum 
shall  be  situate,  to  make  such  order  on  the  overseer  or  overseers  of  any  other  county 
which  shall  jointly  maintain  such  asylum."* 

By  sect.  60  an  appeal  is  given  to  the  quarter  sessions  against  such  orders,  and  notice 
is  to  be  ^iven  *'  of  the  nature  and  matter  of  such  appeal." 

Two  lustices  of  Gloucestershire,  the  county  of  the  asylum  in  which  a  pauper  was 
confined,  made  an  order  under  sect.  42  upon  the  overseers  of  a  parish  in  Herefordshire, 
which  did  not  jointly  maintain  such  asylum. 

Held,  that  they  had  jurisdiction  to  make  such  order. 

On  appeal  against  the  order  several  grounds  of  appeal  were  stated  with  particularity. 
One  of  the  grounds  was  that  the  order  "  had  not  been  made  in  conformity  with  9  Geo.  4, 
c.  40." 

He/d,that  the  above  general  ground  of  appeal,  especially  where  other  grounds  had  been 
particularly  stated,  did  not  let  the  appellants  into  the  objection  that  the  justices  bad 
no  power  to  order  the  repayment  to  be  made  *^  to  the  treasurer  of  such  county" 

Semble,  that  they  had  such  power. 

From  a  case  stated  by  the  sessions  on  such  appeal,  it  appeared  that  a  previous  order, 
adjudicating  on  the  pauper's  settlement  under  sect.  42  had  been  made  by  two  other 
justices,  and  that  such  prior  order  had  been  quashed  on  appeal  ^  for  want  of  form," 
but  not  upon  the  merits. 

Held,  that  the  prior  order,  having  been  so  quashed,  was  as  if  it  had  never  been,  that 
therefore  there  had  been  no  previ(9us  ascertainment  of  the  settlement,  and  the  second 
order  was  free  from  objection  on  that  ground. 
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the  said  pauper  a  certain  weekly  sum  until  the  said  pauper         18^3 

should  be  removed  from  the  said  asvlum,  or  die  therein,    m.   r^ 

/  ^  .       The  ^UEEM 

uotil  such  sum  should  be  altered  by  the  visitors  of  the  said  _  v. 
asylum,  or  otherwise  under  the  provisions  of  the  statute  in 
such  case  made  &c.,  the  sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  upon  the  following  case: — 
On  the  4th  day  of  May,  1840,  the  said  Matif  Boulter ^ 
being  a  pauper  then  chargeable  to  the  hamlet  of  Wotton, 
in  the  county  of  Gloucester,  and  lunatic,  was  duly  conveyed, 
by  virtue  of  a  warrant  or  order  of  two  justices  of  the  said 
county  of  Gloucester,  to  the  said  Gloucester  Lunatic  Asy- 
Iqbu  On  the  21st  day  of  June,  1S41,  there  was  duly  served 
OD  the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  Pixley,  an  order  bearing  date  the  IQth  day  of 
April,  1841,  which  said  order  is  as  follows: — 

Gloucestershire,  ^    To  the  churchwardens  and  overseers 
to  wit.  3  of  the  poor  of  the  parish  of  Pixley,  in 

the  county  of  Hereford.  Whereas  by  a  warrant  bearing 
date  the  4th  day  of  May,  1840,  under  the  hands  and  seals 
of  the  Rev.  Charles  Crawley  and  James  Winlle,  Esq.  being 
two  of  her  Majesty's  justices  of  the  peace  of  and  for  the 
county  of  Gloucester,  directed  to  the  overseers  of  the  poor 
of  the  hamlet  of  Wotton,  in  the  county  of  Gloucester,  after 
reciting  that  it  appeared  to  them,  having  called  to  their 
assistance  Samuel  Hilch^  a  surgeon,  that  Mary  Boulter^ 
of  Gloucester,  chargeable  to  the  said  hamlet  of  Wotton, 
in  the  said  county  of  Gloucester,  was  a  lunatic,  they  re- 
quired the  said  overseers  of  the  said  hamlet  of  Wotton  to 
convey  the  said  Mary  Boulter  to  the  Gloucester  General 
Liunatic  Asylum,  established  at  Wotton,  near  the  city,  but  hi 
the  said  county,  of  Gloucester.  And  whereas,  in  pursuance 
of  an  act  of  parliament  made  and  passed  in  the  9th  year  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth,  in- 
tituled, "  An  Act  to  amend  the  Laws  for  the  Erection  and 
Regulation  of  County  Lunatic  Asylums,  and  more  effectually 
to  provide  for  the  care  and  Maintenance  of  Pauper  and 
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184S.  Crimioal  Lanadcs  in  Eogland,"  we,  Charles  Crawley  and 
James  Wintle,  being  two  justices  of  the  peace  of  and  for  the 
said  county  of  Gloucester,  have  made  inquiry  into  the  place 
of  the  last  legal  settlement  of  the  said  Mary  Boulter,  and  we 
do  adjudge  the  same  to  be  in  the  parish  of  Pixley  in  the  county 
of  Hereford.  And  whereas  the  said  Mary  Soulier  hath 
been  conveyed  to  the  said  County  Lunatic  Asylum  under 
the  said  recited  warrant,  now  therefore,  we,  the  said  justices, 
in  pursuance  of  the  said  recited  act  of  parliament,  do  hereby 
order  the  overseers  of  the  said  parish  of  Pixley  to  pay  to 
the  superintendent  of  the  Gloucester  Asylum  the  sum  of 
50/.  now  due,  being  the  reasonable  charges  of  maintenance, 
medicine,  clothings  and  care  of  the  said  Mary  Boulter,  in- 
curred in  the  said  asylum  within  twelve  calendar  months 
previous  to  the  date  hereof,  such  charges  having  been 
proved  to  our  satisfaction.  Given  under  our  hands  and 
seals  the  l9th  day  of  April,  1841. 

Charles  Crawley,  (l.  s.) 
James  Wintle.        (l.  s.) 

And  at  the  same  time  there  was  duly  served  on  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish 
of  Pixley,  a  second  order,  bearing  the  same  date,  which 
order  is  as  follows : — 

County  of  Gloucester,     ">    To  the  churchwardens  and 
to  wit.  3  overseers  of  the  poor  of  the 

parish  of  Pixley  in  the  county  of  Hereford.  Whereas  we, 
the  Rev.  Charles  Crawley,  clerk,  and  James  Wintle,  Esq., 
two  of  her  Majesty's  justices  of  the  peace,  acting  in  and  for 
the  county  of  Gloucester,  by  virtue  of  the  powers  vested  in 
us  by  an  act  passed  in  the  9th  year  of  the  reign  of  his  Ma- 
jesty George  the  Fourth,  intituled  *  An  Act  to  amend  the 
Law  for  the  Erection  and  Regulation  of  County  Lunatic 
Asylums,  and  more  effectually  to  provide  for  the  Care  and 
Maintenance  of  Pauper  and  Criminal  Lunatics  in  England,' 
have  issued  our  warrant  for  the  conveyance  oi  Mary  Boulter, 
a  lunatic,  belonging  to  the  parish  of  Pixley,  to  the  Lunatic 
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Asjhun  near  Gloucester.    These  are  therefore  to  require         1849. 

foa,  the  churchwardens  and  overseers  of  the  poor  of  the    ^^'^^^f^'^ 
'  .  '        .  .  .  A       ^  ^    The  QuBEF 

taid  parish,  to  pay  to  the  treasurer  or  superintendent  of  v. 

the  said  asjlum  the  sum  of  twelve  shillings  per  week,  or 

mch  other  weekly  sum  as  shall  from  time  to  time  be  fixed 

ipon  by  the  visiting  justices  of  the  said  asylum,  as  a  fit  rate 

for  the  maintenance,  medicine,  and  care  of  the  said  Mary 

Soulier.     Given  under  our  hands  and  seals  this  19th  day 

of  April,  in  the  year  of  our  Lord  1 84 1 . 

Charles  Crawley,  (l.  s.) 

James  Wintle.        (l.  s.) 

Against  the  former  of  the  above-mentioned  orders  the 
churchwardens  and  overseers  of  the  said  parish  of  Pixley 
appealed^  and  at  the  Michaelmas  General  Quarter  Sessions 
of  the  peace,  held  on  the  20th  day  of  October,  1841,  for  the 
said  county  of  Gloucester,  the  Court  quashed  the  said  order 
for  want  of  form,  but  not  upon  the  merits.  The  second 
of  the  two  above-mentioned  orders  was  not  appealed 
against. 

On  the  £8th  day  of  October,  1841,  the  following  order 
was  made  by  two  of  her  Majesty*s  justices  of  the  peace  for 
the  said  county  of  Gloucester. 


Gloucestershire,     ">    Whereas  on  the  4lh  day  of  May, 
to  wit.  3  1B40,  at  the  hamlet  of  Wotton,  in 

the  said  county  of  Gloucester,  Mary  Boulter^  a  poor  person 
wandering  in  and  chargeable  to  the  said  hamlet  of  Wotton  in 
the  said  county  of  Gloucester,  and  who  was  then  deemed  to 
be  insane  and  lunatic,  was  brought  before  the  Rev.  Charles 
Crawley  and  James  Wintle,  Esq.  two  of  her  Majesty's  jus- 
tices of  the  peace  acting  in  and  for  the  said  county  of  Glou- 
cester, pursuant  to  the  provisions  of  the  statute  in  such  case 
made  and  provided :  And  whereas  the  said  justices  did  then 
and  there  call  to  their  assistance  one  Samuel  Hitch,  a  surgeon, 
at  the  charge  of  the  said  hamlet :  And  whereas  upon  view 
•od  examination  of  the  said  Mary  Boulter,  and  from  other 
proof  then  and  there  duly  made  before  the  said  justiceti  the 
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said  justices  were  satisfied  that  the  said  Mary  Boulter  was 
insane  and  lunatic  and  chargeable  to  the  said  hamlet :  And 
whereas  the  said  justices  did  thereupon  then  and  there  make 
inquiry  into  the  place  of  last  legal  settlement  of  the  said 
Alary  Boulier,  but  were  then  unable  to  ascertain  the  settle- 
ment of  the  said  Mary  Boulter:  And  whereas  the  said 
sett  ement  hath  not  hitherto  been  ascertained :  And  whereas 
the  said  justices  did  then  and  there  make  a  certain  warrant 
or  order,  under  their  hands  and  seals,  directed  to  the  over- 
seers of  the  poor  of  the  said  hamlet,  whereby,  after  re- 
citing that  it  appeared  to  the  said  justices,  having  called 
to  their  assistance  Samuel  Hitchy  a  surgeon,  that  Mary 
Boulter,  chargeable  to  the  said  hamlet,  was  lunatic,  the  said 
overseers  were  required  to  cause  the  said  Mary  Boulter  to 
be  conveyed  to  the  Gloucester  General  County  Lunatic 
Asylum  at  Wotton,  in  the  said  county  of  Gloucester:  And 
whereas  it  appears  to  us,  Robert  Bramhy  Cooper  and  jTAo- 
mas  Darwick  Lloyd  Baker,  Esqs,  two  of  her  Majesty's  jus- 
tices of  the  peace,  acting  in  and  for  the  said  county  of 
Gloucester,  within  which  the  said  asylum  is  situate,  that  the 
said  Mary  Boulter  was  duly  conveyed  on  the  day  and  year 
aforesaid  to  the  said  asylum,  and  from  thence  hitherto  hath 
been  and  is  still  confined  therein  under  or  by  virtue  of  the 
said  warrant  or  order :  And  whereas  it  hath  been  duly 
proved  upon  oath  to  the  satisfaction  of  us  the  said  last-men- 
tic  ned  justices  that  the  reasonable  charges  for  the  mainte- 
nance, medicine,  clothing,  and  care  of  the  said  Mary  Boul- 
ter, incurred  within  twelve  calendar  months  previous  to  the 
date  hereof,  and  amounting  to  the  sum  of  23L  8s.,  have 
been  satisfied  and  paid  out  of  the  county  rates  of  the  said 
county  of  Gloucester  by  the  treasurer  of  the  said  county 
of  Gloucester  within  which  the  said  Mari/  Boulter  was 
found,  in  pursuance  of  the  provisions  of  the  statute  in  such 
case  made  and  provided.:  And  whereas  satisfactory  evi- 
dence has  now  been  obtained  as  to  the  settlement  of  the 
said  Mary  Boulter :  Now,  we  the  said  last  mentioned  jus- 
tices, upon  due  proof  made  of  the  said  settlement,  as  well 
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upon  the  examination  of  William  Boulter^  the  husband  of        i843. 
the  said  Alary  Boulter,  upon  oath  or  otherwise,  and  tike- 
wise  upon  due  proof  and  examination  of  the  premises,  do 
adjudge  the  same  to  be  true,  and  that  the  last  legal  settle-      P'xlbt. 
ment  of  the  said  Mary  Boulter  is  in  the  said   parish  of 
Pixtey,  in  the  said  county  of  Hereford.     And  we  the  same 
last  mentioned  justices  do  hereby  at  the  same  time  order 
ToUy  the  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Pixley,  to  repay  to  the  said  treasurer  of  the 
said  county  of  Gloucester  the  said  sum  of  23/.  85.,  so  by  him 
paid  out  of  the  county  rates  of  the  said  county  of  Glouces- 
ter as  aforesaid,  for  the  maintenance,  medicine,  clothing, 
and  care  of  the  said  Mary  Boulter,  and  incurred  within 
twelve  calendar  months  previous  to  the  date  hereof,  and 
which  said  charges  have  been  proved  upon  oath  to  the 
satisfaction   of  us  the   said   last   mentioned  justices,   and 
which  we,  the  same  justices,  do  hereby  adjudge  to  be  the 
reasonable  charges  for  the  maintenance,  medicine,  clothing, 
and  care  of  the  said  Mary  Boulter  within  the  said  period 
of  twelve   calendar  months    previous  to  the  date   hereof. 
And   we  the  same  justices  do  hereby  at  the  same   time 
further  order  you,  the  said  churchwardens  and  overseers  of 
the  said  parish  of  Pixley,  to  pay  to  the  treasurer  of  the  said 
asylum,  for  the  future  maintenance,  medicine,  clothing,  and 
care  of  the  said  Mary  Boulter,  the  sum  of  nine  shillings 
weekly  and  every  week  until  the  said  Mary  Boulter  shall 
be  removed  from  the  said  asylum  or  die  therein,  or  until  the 
said  weekly  sum  of  nine  shillings  shall  be  altered  by  the 
visitors  of  the  said  asylum  or  otherwise  under  the  provisions 
of  the  statute  in  such  case  made  and  provided ;  and  which 
laid  weekly  sum  of  nine  shillings  is  the  same  now  fixed  by 
the  said  visitors  under  the  provisions  of  the  said  statute  for 
the  maintenance,  medicine,  care,  and  clothing  of  pauper 
lunatics  in  the  said  asylum.     Given  under  our  hands  and 
Mais  this  eSth  day  of  October,  IS41. 

JR.  Bransby  Cooper,  (l.  s.) 
T.  B.  L.  Baker,       (u  s.) 
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The  Mid  order  was  duly  served  on  the  said  cburchwar- 
deos  and  overseers  of  the  said  parbh  of  Pixlej,  and  on  the 
22d  day  of  November,  1841,  the  appellants  delivered  to 
the  respondents  a  notice  and  statement  of  the  giXHmds  of 
appeal,  of  which  the  following  is  a  copy : 

To  Robert  Bramby  Cooper  and  Thomas  Barwkk 
Uoyd  Baker,  Esquires,  two  of  her  Majesty's 
justices  of  the  peace  acting  in  and  for  the 
county  of  Gloucester. 

This  is  to  give  notice  to  you  and  each  of  you,  that  we, 
the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Pixley,  in  the  county  of  Hereford,  do  intend,  at  the  next 
General  Quarter  Sessions  of  the  peace  to  be  holden  for 
the  county  of  Gloucester,  to  commence  and  prosecute  an 
appeal  against  an  order  of  the  said  Robert  Bramby  Cooper 
and  Thomas  Barwkk  Lloyd  Baker,  Esquires,  two  of  her 
Majesty's  justices  of  the  peace  of  and  for  the  said  county 
of  Gloucester,  of  which  said  order  the  following  is  a  copy. 

Here  followed  a  copy  of  the  foregoing  order  of  the  28th 
October,  1841. 

And  that  the  grounds  of  our  said  appeal  are : — 

First.  Because  the  place  of  the  legal  settlement  of  the 
said  Mary  Boulter  is  not  in  the  said  parish  of  Pixley,  in 
the  said  county  of  Hereford. 

Secondly.  Because  the  place  of  the  legal  settlement  of 
the  said  Mary  Boulter  is  in  the  parish  of  Hill,  in  the 
county  of  Gloucester. 

Thirdly.  Because  the  said  order  has  not  been  made  in 
conformity  with  the  provisions  of  9  Geo.  4,  c.  40. 

Fourthly.  Because  the  said  order  has  been  made  by  two 
of  her  Majesty's  justices  of  the  peace  acting  in  and  for  the 
county  of  Gloucester  on  the  overseers  of  the  parish  of 
Pixley,  in  the  county  of  Hereford. 

Fifthly.  Because  it  appears  by  the  said  order  that  you 
the  said  justices  did  inquire  as  to  the  last  legal  place  of 
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setdemcDl  of  the  said  Mary  BoiUier,  and  did  adjudicate  the        1849. 
last  legal  place  of  settlement  of  the  said  Mary  Boulter  to    J^X^~^ 
be  io  the  said  parish  of  Pixlej  ou  the  28th  day  of  October,  v. 

1841 9  and  did  thereupon  make  the  said  order  for  the  pay-  Pi^^^y'. 
ment  of  23/.  Bs.  for  the  maintenance,  medicine,  clothing, 
aod  care  of  the  said  Mary  Boulter,  incurred  within  twelve 
calendar  months  preceding  the  said  28th  day  of  Octo- 
ber, 1841,  whereas  the  last  legal  place  of  settlement  of  the 
said  Mary  Boulter  was  ascertained  by  inquiry  of  the  Rev. 
Charles  Crawley  and  James  Wintle,  Esquires,  justices  act- 
ii^  in  and  for  the  county  of  Gloucester,  on  the  4th  day  of 
May,  1840,  and  adjudication  made  thereon  accordingly. 

Sixthly.  Because  the  sum  of  23/.  8s.  directed  to  be  paid 
by  the  said  order,  is  illegal,  unjust,  and  excessive,  so  far  as 
relates  to  the  said  parish  of  Pixley.  And  also  because  the 
laid  order  is  in  other  respects  informal,  illegal,  and  incon- 
dasive.     Dated  this  20th  day  of  November,  1841. 

John  DaviSf  Churchwarden. 


Francis  Pitt, 

Benjamin  Bosley,  ^^^^'^ee'-s- 


Jo 


The  said  Gloucester  General  County  Lunatic  Asylum  is 
situated  in  the  hamlet  of  Wotton,  in  the  county  of  Glou- 
cester. 

The  pauper,  Mary  Boulter,  is  legally  settled  in  the  said 
parish  of  Pixley. 

The  said  parish  of  Pixley  is  in  the  county  of  Hereford. 

The  county  of  Hereford  does  not  jointly  maintain  the 
Gloucester  General  County  Lunatic  Asylum. 

The  said  Robert  Bransby  Cooper  and  Thomas  Barwick 
Lloyd  Baker,  Esquires,  are  justices  of  the  peace  acting  iu 
and  for  the  county  of  Gloucester,  and  are  not  justices  for 
the  county  of  Hereford. 

Upon  the  hearing  of  the  said  appeal  the  appellants  con- 
tended— First.  That  under  the  9  Geo.  4,  c.  ^K),  two  justices 
of  the  county  of  Gloucester  had  no  jurisdiction  to  make 
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1849.  the  said  order  upon  the  said  parish  of  Pixley,  inasmuch  as 

fpt^Q  t^c  said  parish  was  not  within  the  county  of  Gloucester,  or 

V.  any  county  jointly  maintaining  the  said  asylum.     Secondly* 

PixLET.  rj^jj^^  ^jjg  settlement  of  the  said  Mafy  Boulter  had  been 

ascertained  by  the  said  order  of  the  1 9th  day  of  April, 
1841,  and  therefore  the  said  last  mentioned  justices  had 
not  jurisdiction  to  inquire  into  the  said  settlement  and  make 
the  said  order  of  the  28th  October,  1841. 

The  respondents  contended — First,  that  the  said  last 
mentioned  justices  had  jurisdiction  to  make  the  said  order 
of  the  28th  day  of  October,  1841,  upon  the  said  parish  of 
Pixley,  although  not  in  the  said  county  of  Gloucester,  or 
in  any  county  jointly  maintaining  the  said  asylum.  Secondly. 
That  as  the  said  order  of  the  19th  day  of  April,  1841,  had 
been  quashed  on  appeal,  it  was  the  same  as  if  no  such 
order  had  ever  been  made.  And,  thirdly,  that  under  the 
said  notice  of  appeal  the  appellants  were  not  at  liberty  to 
raise  the  said  second  point. 

The  questions  for  the  opinion  of  the  Court  of  Queen's 
Bench  are : —  First.  Whether  the  said  Robert  Bransby 
Cooper  and  Thomas  Barrcick  Lloyd  Baker,  so  being  such 
justices  as  aforesaid,  had  jurisdiction  and  authority  to  make 
the  said  order,  bearing  date  the  2Sth  day  of  October,  1841, 
upon  the  churchwardens  and  overseers  of  the  said  parish 
of  Pixley.  Secondly.  Whether  the  said  Robert  Bransby 
Cooper  and  Thomas  Barwick  Lloyd  Baker  were  precluded 
by  the  said  order  of  the  19th  day  of  April,  1841,  from 
making  the  said  order  of  the  28th  day  of  October,  1841. 

If  the  Court  should  be  of  opinion  with  the  appellants 
on  either  of  the  said  questions,  the  said  order  of  sessions  to 
be  quashed,  otherwise  confirmed. 

Greaves  and  Francillon  now  argued  (a)  in  support  of  the 
order  of  sessions. 

(a)  Before  Lord  Denman,  C.  J.,  Williams,  Coleridge,  and  Wight- 
man,  Js. 
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Attxander  and  Shinntr  contrd. 

Cur.  adv.  vuU.  (a) 

Williams  J.  in  Trinity  term,  1843,  (May  17)  delivered 
the  judgment  of  the  Court  as  follows: — 
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(a)  11)6  following  sections  of  9 
Gee.  4,  c.  40,  were  principally  re- 
ferred 10 : — 

Sect.  42.  ''  Provided  always, 
and  be  it  further  enacted,  that 
where  the  legal  settlement  of  any 
insane  person,  confined  under  any 
order  of  any  two  justices,  at  any 
liioatic  asylum,  public  hospital,  or 
lay  licensed  house,  has  not  been 
ascertained,  it  shall  and  may  be 
lawful  for  any  two  justices  acting 
la  and  for  the  county  in  which 
SQch  county  lunatic  asylum,  public 
hospital,  or  licensed  house  is  situ- 
ate, at  any  time  to  inquire  into 
the  last  legal  settlement  of  such 
iBsane  person,  and,  if  satisfactory 
efidence  can  be  obtained  as  to 
such  settlement,  it  shall  and  may 
he  lawful  for  such  justices  to  make 
an  order  upim  the  overseers  of  the 
ptrish  or  township  where  such  last 
lc|al  settlement  of  such  insane 
person  shall  be  adjudged  to  be,  for 
the  repayment  of  the  reasonable 
dufges  of  the  removing,  mainte- 
aance,  medicine,  clothing,  and 
care  of  such  insane  person,  incur- 
red within  twelve  calendar  months 
previoas  to  the  date  of  such  order, 
toch  charges  having  been  first 
proved  to  the  satisfaction  of  such 
justices,  and  the  amount  thereof 
being  set  forth  in  such  order ;  and 
it  shall  and  may  be  lawful  for  the 
said  or  any  other  two  justices  of 
the  peace  of  the  said  county  to 
provide  for  the  future  expenses 
Deocwary  for  the  maintenance,  me* 


dicine,  clothing,  and  care  of  such 
insane  person,  in  the  manner  as 
has  been  hereinbefore  directsd  for 
the  two  justices  before  whom  such 
person  was  originally  examined." 

Sect.  43.  *'  And  be  it  further 
enacted,  that  in  nil  cases  where 
two  justices  are  empowered  to 
make  an  order  on  the  overseers  of 
any  parish  for  the  payment  of 
reasonable  charges  of  conveyance 
of  pauper  lunatics,  or  for  the  pay- 
ment of  weekly  or  monthly  sums, 
for  the  maintenance,  clothing,  and 
care  of  such  poor  persons,  it  shall 
be  lawful  for  two  justices  of  the 
county  in  which  such  county  lu- 
natic asylum  shall  be  situate,  to 
make  such  order  on  the  overseers 
of  any  other  county  which  shall 
jointly  maintain  such  asylum/' 

Sect.  50.  <<  That  nothing  in  the 
act  contained  shall  extend  to  ren- 
der any  county  lunatic  asylum, 
which  may  be  provided  under  the 
authority  of  the  act  for  the  use  of 
any  connty  or  united  counties, 
liable  to  the  reception  of  insane 
persons,  who  may  be  chargeable 
to  or  apprehended  in  any  city, 
town,  precinct,  parish,  township, 
or  place,  situate  within  the  limits 
of  such  county  or  united  counties, 
but  claiming  exemption,  and  being 
exempt  from  contributing  to  the 
county  rate,  unless  such  city,  town, 
precinct,  parish,  township,  or  place 
shall  have  agreed  to  unite,  and 
shall  thereby  have  contributed  to 
the  same.** 


1842. 


The  Queen 

V. 
PiXLEY. 


1U6 


1849. 


The  QuBBir 

V, 

Pixusr. 
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This  is  a  case  stated  for  our  opinioD  by  the  sessions  of 
the  county  of  Gloucester,  and  it  thereby  appears  that  two 
justices  of  the  said  county  {Cooper  and  Baker)  made  an 
order  bearing  date  the  28th  day  of  October,  1841,  under 
the  statute  of  the  9  Geo.  4,  c.  40,  respecting  a  pauper 
lunatic,  and  directed  the  officers  of  the  appellant  parish  to 
pay  a  certain  sum  to  the  ''  treasurer  of  the  said  county  of 
Gloucester/'  for  the  expenses  of  maintaining  the  said 
pauper  in  the  lunatic  asylum  for  that  county,  and  which 
said  order  was  upon  appeal  confirmed. 

The  said  order  is  set  out  at  length  in  the  case ;  and  it  is 
stated,  by  way  of  recital  therein,  that  the  said  pauper  luna- 
tic was  brought  before  two  other  justices  of  the  said 
county  {Crawley  and  Wintle),  as  chargeable  to  the  bamlet 
of  Wotton,  in  the  said  county  of  Gloucester,  on  the  4tb  of 
May,  1840;  that  the  said  last  mentioned  justices  having 
called  in  medical  advice  were  satisfied  that  the  said  pauper 
was  insane  and  lunatic ;  that  the  said  last  mentioned  jus- 
tices made  inquiry  into  the  settlement  of  the  said  pauper, 
but  that  the  same  **  could  not  be  ascertained/'  and  that 
thereupon  by  their  warrant  or  order  the  overseers  of  the 
said  hamlet  of  Wotton  were  directed  to  carry  the  said 
pauper  to  the  lunatic  asylum  for  the  said  county  of  Glou- 
cester; that  it  appeared  to  them,  the  first  named  justices, 
that  the  said  pauper  was  still  confined  in  the  said  asylum, 
and  that  the  sum  of  231.  had  been  paid  out  of  the  rates  by 
the  treasurer  of  the  said  county  of  Gloucester,  and  that  it 
was  duly  proved  before  them,  the  first  named  justices, 
{Cooper  and  Baker)  that  the  pauper's  settlement  was  in  the 
appellant  parish  of  Pixley,  in  the  county  of  Hereford,  and 
it  was  therefore  ordered  that  the  officers  of  the  said  appel* 
lant  parish  of  Pixley  should  repay  *'  to  the  said  treasurer  of 
the  county  of  Gloucester**  the  said  sum  of  23/.,  together 
with  a  further  weekly  sum  in  the  said  order  specified. 

From  these  statements  upon  the  face  of  the  order  (the 
order  in  question,)  it  would  appear  that  the  justices  secondly 
mentioned  had  made  one  order  only  upon  this  subject.     By 


The  Queen 
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the  sutement  of  the  case,  boweveri  it  appears  tliat  those        1842. 
jiutices  had  made  two  orders,  one  (apparently,  for  it  is  not 
suted  directly,)  in  the  form  of  schedule  5  of  the  said  act,      "^  v. 
dated  the  4th  of  May,  1840,  and  another  of  April  IQth,  1841,      P'»"^- 
by  which  latter  the  settlement  of  the  pauper  was  ascer- 
tained and  adjudged  to  be  in  the  $ame  place^  the  appellant 
parish.    Thia  latter  order,  containing  the  adjudication  of 
settlement,  was,  it  seems,  quashed  **  for  want  of  form, 
hit  not  upon  the  merits,"  at  the  October  sessions,  1841, 
aod  thereupon  the  present  order  (of  28th  October)  was 
made. 

And  the  question  now  arises  upon  the  competence  of  the 
irat  mentioned  justices  (Cooper  and  Baker)  to  make  that 
order,  aod  especially  after  the  statement  in  the  case  {in  op» 
fOfUion  to  the  recital  therein  above  noticed)  that  two  other 
justices  had  previously  in  and  by  their  order  inquired  into 
ind  directly  adjudicated  upon  the  settlement  of  the  said 
pauper  lunatic,  and  found  it  to  be,  as  we  have  already  seen, 
in  the  appellant  parish  of  Pixley. 

The  first  objection  to  the  jurisdiction  of  the  justices 
arises  from  the  manner  in  which  the  repayment  of  the 
expenses  of  the  lunatic  in  the  asylum  is  directed  to  be 
oiade,  viz.  to  the  treasurer  of  the  county. 

The  first  section  regulating  the  payment  of  expenses 
iacurred  by  the  lunatic  is  the  d8th.  That  directs  it  to  be 
Blade  by  the  officers  of  the  place  in  which  the  lunatic  is 
adjudged  to  be  settled,  to  the  "  treasurer  or  other  proper 
officer"  of  the  lunatic  asylum.  The  treasurer  of  the  county 
is  not  therein  mentioned. 

The  next  section,  in  which  reference  is  made  to  repay- 
ment by  the  officers  of  the  place  where  the  pauper  lunatic 
is  found  to  be  settled,  is  the  42d.  And  therein  no  person 
is  named  to  whom  "  the  repayment  of  the  reasonable 
charges  of  removing,  maintenance,"  &c.  is  to  be  made. 
But  in  the  4 1st  section,  which  relates  to  the  case  of  no 
settlement  being  ascertained,  but  the  insane  person  is  never- 
theless aeot  to  the  asylum,  in  such  case  the  treasurer  of  the 
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1842.         county  is  directed  to  pay  the  expenses  out  of  the  county- 
rates,  but  they  are  such  expenses  as  he  shall  be  authorized 
V,  to  defray  **  by  order  of  two  justices  to  him  directed  for  that 

FixLEr.  purpose.^*  Supposing,  therefore,  that  although  no  person 
is  named  in  the  42nd  section,  under  which  this  order  pur- 
ports to  be  made,  to  whom  the  repayment  is  to  be  made, 
the  treasurer  of  the  county  having  been  named  in  the  41st 
must  be  understood  to  be  that  person,  yet,  as  no  ^'  order  of 
two  justices  to  him  directed  for  that  purpose"  exists  in  this 
case,  third  persons  (and  such  the  appellants  are)  seem  not 
to  be  bound  to  make  such  repayment. 

But  then  comes  the  question,  whether  this  objection  be 
open  to  the  appellants  upon  their  present  notice  of  appeal. 
And  we  think  that  it  is  not.  By  section  60,  (the  appeal 
clause,)  ^'  the  nature  and  matter*'  of  the  appeal  must  be 
stated.  And  the  only  head  under  which  this  can  come  is 
the  third.  But  any  thing  so  general  seems  not  to  be  suffi- 
cient ;  and  especially  when  the  notice  does  specify  many 
other  particulars.  If  the  notice  had  distinctly  stated  this 
defect,  an  order  to  the  treasurer,  which,  most  probably,  was 
made,  might  have  been  produced.  For  this  reason,  there- 
fore, this  objection  is  not  sustainable. 

It  was  further  objected,  that  the  language  of  the  42nd 
section,  under  which  it  was  in  argument  attempted  to 
sustain  the  present  order,  is  in  the  terms  following,  *'  Pro- 
vided always,  that  when  the  legal  settlement  of  any  insane 
person,  confined  under  any  order  of  any  two  justices,  has 
not  been  ascertained^  it  shall  be  lawful  for  any  two  justices 
of  the  county  in  which  such  lunatic  asylum  is  situate,  to 
inquire  into  the  last  legal  settlement  of  such  insane  person, 
and  to  make  order  &c.*'  The  jurisdiction,  therefore,  of 
the  two  justices  to  inquire,  is  made  to  depend  upon  the 
settlement  of  the  lunatic  nut  having  been  previously  ascer- 
tained, and  it  is  so  said  that,  in  this  instance,  that  has 
already  been  done  by  the  order  of  the  two  justices  of  the 
19th  of  April,  1841.  And  this  is  true  in  fact.  But  the 
case  states  that  that  order  had  been  quashed  upon  appeal, 
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"  for  want  of  form,  but  not  upon  the  merits."     The  intro-         i842. 

duction  of  these  words  was,  no  doubt,  intended  to  point  at      ^^-^^^^ 

....  ,  n        I         •  J-       The  QuiEM 

a  distinction  as  to  the  consequences,     out  there  is  no  dis-  p, 

tioction  as  to  the  order  itself,  whether  it  be  quashed  upon       Pi^clet. 

ibriDy  or  the  oierits.     It  will  make  a  difference  as  to  the 

future  litigation  of  the  same  points,  but  the  order  is  equally 

gone  in  either  case.     It  must  be  taken,   therefore,  that 

there  has  been  no  previous  ascertainment  of  the  settlement, 

and  that  no  objection  exists  to  the  jurisdiction  to  make  the 

present  order  on  this  ground. 

The  fourth  head  of  appeal  however  raises  another  ob- 
jection, viz.  that  the  order  is  made  by  justices  of  the  county 
of  Gloucester  upon  the  officers  of  a  parish  in  Herefordshire. 
Of  course,  this  jurisdiction  must  be  given  by  the  statute, 
and  the  language  of  the  42nd  section  is  large  enough  to 
give  it.  But  the  43rd  section  raises  the  difficulty,  for  by 
that  the  justices  are  specially  authorised  to  make  an  order 
on  overseers  of  parishes  in  certain  other  counties  uniting 
jointly  to  maintain  a  common  lunatic  asylum.  It  may, 
perhaps,  be  true,  that,  if  such  effect  be  given  to  the  42nd 
section,  in  which  there  is  no  restriction  as  to  counties,  as  is 
necessary  to  sustain  the  order,  the  4drd  section  may  become 
onuecessary.  It  may  have  been  introduced  out  of  abundant 
and  unnecessary  caution ;  but  we  do  not  think  we  should 
be  justified  in  limiting  and  restraining  the  general  words  of 
the  42d  section.  If  so,  the  justices  had  jurisdiction.  Upon 
tbe  whole,  therefore  we  think  that  the  order  of  sessions 
should  be  confirmed. 

2).  Order  of  Sessions  confirmed. 
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1842. 

jf^  {^y  Stephens  v.  De  Medina. 

shareware  by^  ASSUMPSIT  for  not  transferring  railway  shares. 

the  act  consti-      The  declaration  stated,  that  on  the  Srd  January,   1838, 

transferable  by  the  plaintiff  at  the  request  of  the  defendant  bargained  and 

writing  only,     agreed  with  the  defendant  to  buy  of  the  defendant,  and  the 
the  purchaser     ...  .  .     .^    , 

of  such  shares  defendant  then  bargained  and  sold  to  the  plaintiff  divers,  to 

cannot  main-    ^jj  ^^^  gj^^^^g  j^  u  The  Cheltenham  and  Great  Western 

tain  an  action  ; 

for  not  trans-    Union  Railway  Company/'  for  the  sum  of  1/.  25.  6d,  for 

he^hal'ore-  ^^^^  ^^^  every  of  the  said  ten  shares,  and  which  ten  shares 
viously  ten-  in  the  said  Company  the  defendant  then  professed  and 
veyance  to  the  represented  that  he  was  possessed  of;  each  and  every  of  the 

seller  for  ex-     g^ij  ^g^  shares  to  be  made  over  and  transferred  by  the 

ecution,  and 

his  declaration  defendant  to  the   plaintiff  in  a  reasonable  time  then  next 

"*"h'r^d^  following,  and  in  consideration  thereof,  and  that  the  plaintiff, 
at  the  like  request  of  the  defendant,  had  then  promised  the 
defendant  to  accept  and  receive  the  said  ten  shares,  and  to 
pay  him  for  the  same  at  the  rate  or  price  aforesaid,  he  the 
defendant  then  promised  the  plaintiff  to  make  over  and 
transfer  the  said  shares  to  the  plaintiff  as  aforesaid  in  a 
reasonable  time  then  next  following.  And  although  the 
plaintiff  hath  always  been  ready  and  willing  to  pay  the 
defendant  for  the  said  ten  shares  at  the  rate  or  price  of 
1/.  95.  6d.  as  aforesaid,  and  although  a  reasonable  time  for 
the  defendant  to  make  over  and  transfer  the  said  ten  shares 
to  the  plaintiff  hath  long  since  before  the  commencement 
of  this  suit  elapsed,  and  although  the  defendant  was  after- 
wards, to  wit,  on  the  17th  day  of  March  in  the  year  afore* 
said,  requested  by  the  plaintiff  to  make  over  and  transfer  to 
him  the  said  ten  shares,  and  although  the  plaintiff  hath 
always  been  ready  to  accept  and  receive  the  same,  of  all 
which  premises  the  defendant  then  and  always  had  notice; 
Yet  the  defendant  not  regarding  his  said  promise,  did  not 
nor  would  when  so  requested  as  aforesaid,  or  at  any  other 
time,  make  over  or  transfer  the  said  ten  shares,  or  any  or 
either  of  them,  to  the  plaintiff,  and  hath  hitherto  wholly  neg- 
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lected  and  refused,  and  still  wholly  neglects  and  refuses  so        i842. 

to  do,  &c.  ^^^^"^^^ 

Stifhbiis 
Special  demurrer,  on  the  grounds  that  it  does  not  appear  9. 

by  the  declaration  that  the  plaintiff  did  at  any  time  tender  to   ^"  Medina. 

the  defendant  any  deed  of  sale  or  transfer  of  the  said  shares,  or 

of  any  or  either  of  them,  whereas  the  tender  of  such  deed  of 

sale  or  transfer  by  the  plaintiff  was  a  condition  to  be  done  and 

performed  by  him  precedent  to  the  accruing  to  him  of  any 

right  of  action  against  the  defendant  for  not  transferring  the 

laid  shares,  as  in  the  declaration  mentioned ;  and  also  that  the 

declaration  does  not  aver  that  the  plaintiff  ever  tendered  or 

offered  to  pay  the  defendant  the  price  for  the  shares,  8cc. 


Martin  in  support  of  the  demurrer.  The  declaration  is 
bad  for  omitting  to  aver  that  the  plaintiff,  the  purchaser  of 
the  shares,  tendered  a  form  of  conveyance  of  them  for  the 
defendant,  the  vendor,  to  execute.  By  sect  148  of  this 
Railway  Company's  act,  (6  &  7  Will.  4,  c.  Ixxvii.,  local  and 
personal),  the  conveyance  of  shares  must  be  in  writing  (a). 
The  question  now  before  the  Court  appears  not  to  have 
arisen  before  with  respect  to  railway  shares.  But  it  is  clear 
that  the  ordinary  rules  as  to  sales  of  land  must  apply  to 
railway  shares ;  and  it  is  well  settled  that  a  purchaser  of 


(«)  The  section  enacts, "  That  it 
ilaUbe  lawful  for  the  several  pro- 
prietors of  shares  in  the  said  under- 
taking, and  their  respective  execa- 
torsy  administrators  and  successors, 
to  sell  and  dispose  of  any  shares  to 
which  thejf  shall  be  entitled  therein, 
labject  to  the  rules  and  conditions 
herein  mentioned;  and  the  con- 
veyance of  such  shares  shall  be  in 
writing,  and  may  he  in  the  following 
words,  or  to  the  like  effect,  varying 
the  names  and  descriptions  of  the 
contracting  parties  as  the  case  may 
require,  (that  is  to  say). 

I  A.  B.  of  in  considern- 
tion  of  the  sum  of       paid  to  me 


by  C.  D.  of  do  hereby  assign 
and  transfer  to  the  said  C.  D. 
share  (or  shares),  numbered 
of  and  in  the  undertaking 
called  the  Cheltenham  and  Great 
Western  Union  Railway,  to  hold 
unto  the  said  C.  D.,  his  executors, 
administrators  and  assigns,  {or 
successors  and  assigns),  subject  to 
the  several  conditions  on  which  I 
held  the  same  immediately  before 
the  execution  hereof;  and  I  the 
said  C.  D.  do  hereby  agree  to  ac- 
cept and  take  the  said  share  {or 
shares),  subject  to  the  conditions 
aforesaid.  As  witness  our  hands 
and  seals,  the        day  of 
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1849.         land  cannot  maintain  an  action  against  the  seller  for  breach 
^^"'^^      of  contract,  without  having  tendered  a  conveyance :   1  Wins. 
9.  Saund.  320  d.,  note  4,  (jth  ed.)  ;  1  Sug.  V.  &  P.  374»(10th 

De  Medina,   ed.) ;  Poole  v.  Hill  (a).     Such  tender  of  conveyance,  there- 
fore, must  always  be  averred  in  the  declaration. 

With  regard  to  the  other  ground  of  demurrer,  that  the 
declaration  does  not  aver  a  '^ tender"  of  the  price  of  the 
shares,  it  may  perhaps  appear  to  the  Court,  on  reference  to 
Pickford  v.  The  Grand  Junction  Railway  Company  {b)^ 
that  the  averment  that  the  plaintiff  *'  hath  always  been  ready 
and  willing  to  pay"  is  sufficient. 

Barstow  contrd.  No  tender  of  conveyance  by  the  plain- 
tiff was  necessary  before  bringing  this  action;  and,  even  if 
such  tender  was  necessary,  the  averments  in  the  declaration 
are  sufficient.  The  rule  relied  upon  by  the  plaintiff  in  sales 
of  land,  is  not  disputed,  but  the  reasons  of  that  rule  do  not 
apply  to  so  simple  a  transaction  as  the  transfer  of  railway 
shares.  Sir  Edward  Sugden,  in  the  passage  already  cited, 
notices  the  point  thus:  ''on  the  other  hand  a  purchaser 
cannot  maintain  an  action  for  breach  of  contract,  without 
having  tendered  a  conveyance  and  the  purchase  money. 
This  last  position  has,  however,  been  rendered  doubtful  by 
some  recent  dicta  of  the  judges,  that  it  is  incumbent  on  the 
vendor  to  prepare  and  tender  a  conveyance,  which,  as  a 
general  rule,  certainly  seems  to  have  prevailed  when  the 
simplicity  of  the  common  law  prevailed,  and  possession  was 
the  best  evidence  of  title;  but  upon  the  introduction  of 
modifications  of  estates,  unknown  to  the  common  law,  and 
which  brought  with  them  all  the  difficulties  that  surround 
modem  titles,  it  became  necessary  to  make  an  abstract  of 
the  numerous  instruments  relating  to  the  title,  for  the 
purpose  of  submitting  it  to  the  purchaser's  counsel,  and  it 
then  became  usual  for  him  to  prepare  the  conveyance. 
This  practice  has  continued,  and  is  now  the  settled  rule  of 

(a)  6  M.  &  W.  835.  (ft)  8  M.  &  W.  372. 
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tlie  profession:   the  rule  is,  indeed,   sometimes   departed         i842. 

from,  but  this  seldom  happens^  except  in  the  country,  and  it      ""^^^^^^ 

I  •        r  .  •      1     •       .1      T       .  Stephens 

aivajs  arises  from  consent,  or  express  stipulation.       In  the  v. 

case  of  these  shares,  the  railway  act  itself  provides  a  form   ^^  Medina.. 
of  conveyance,  and  the  nature  of  the  property  precludes 
complexity  or  variety  in  the  instrument  of  transfer. 

Assuming,  for  the  sake  of  argument,  that  the  tender  of 
conveyance  by  the  plaintiff  was  necessary,  and  that  the  only 
breach  contained  in  the  declaration  is,  that  the  defendant  has 
the  shares  and  will  not  transfer  them,  still  the  averments  in  the 
declaration  that  the  defendant  was  requested  (o  transfer,  and 
tbat  the  plaintiff  was  ready  to  accept,  would  render  it  neces- 
larj  for  the  plaintiff  to  prove  that  he  did  all  that  was  necessary 
for  bini  to  do  as  purchaser,  and  that  he  did  tender  the  con- 
veyance. 

Bat  this  declaration  may  practically  include  different 
modes  of  breach  by  the  defendant,  for,  though  the  decla- 
ntion  states  the  breach  generally  as  a  refusal  to  transfer  by 
the  defendant,  after  an  offer  to  accept  by  the  plaintiff,  it  is 
sufficient  to  include  the  supposable  case  that  the  plaintiff 
waited  upon  the  defendant  with  the  conveyance  engrossed 
aod  stamped,  and  that  the  defendant  had  previously  parted 
with  the  shares  to  somebody  else,  or  could  not  tind  them. 
The  state  of  things  supposed  would  put  the  defendant  in  de« 
fault  within  the  meaning  of  the  declaration,  and  would  render 
it  unnecessary  to  tender  the  conveyance  for  his  execution. 

Martin  iu  reply.  Sir  Edward  Sugden  in  the  passage 
relied  upon  by  the  defendant  gives  the  history  of  the  rule ; 
but  he  states  the  rule  to  be  now  quite  settled.  The  de- 
claration does  not  state  a  tender  of  conveyance,  nor  does 
the  breach  stated  excuse  such  tender. 

Cur.  adv.  vuH. 

Lord  Dbnman  C.  J.  in  Hilary  V^acation,  (Feb. 2,  1843)^ 
delivered  the  judgment  of  the  Court  (a)  as  follows : — This  is 

(a)  Lord  Denman  C.  J.  Williamij  Coleridge  and  Wighlman  Js. 
VOL.  III. — O.  D,  I 


De  Medina. 
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1842.        an  action  for  not  transferring  to  the  plaintiff*  ten  shares  in  the 

c  Cheltenham  and  Great  Western  Union  Railway,  and  the 

Stephens  ,     ,  . 

V.  plaintiff  alleges  that  he  was  always  ready  to  pay  the  stipu- 

lated price  and  accept  the  transfer,  that  he  has  requested 
the  defendant  to  make  the  transfer^  and  that  a  reasonable 
time  has  elapsed  for  the  making  it ;  but  he  does  not  aver 
that  he  tendered  to  the  defendant  any  conveyance  for  exe- 
cution ;  and  the  question  raised  upon  special  demurrer  is, 
whether  such  tender  is  a  condition  precedent  to  the  main- 
tenance of  the  action. 

Upon  the  argument,  it  was  not  denied  that  in  the  con- 
veyance of  real  property,  where  no  special  provision  is 
made  in  the  contract,  the  expense  of  the  conveyance  falls 
upon  the  purchaser,  nor  that  in  such  a  case,  in  the  absence 
of  any  stipulation  to  the  contrary,  it  becomes  his  duty  to 
prepare  and  to  tender  such  conveyance.  Neither  was  it  dis- 
puted that  the  same  practice  prevailed  with  regard  to  terms 
for  years ;  but  it  was  urged  that  in  all  these  cases  the  rule 
had  been  established,  because  generally  there  was,  or  might 
be,  more  or  less  of  complexity  of  title,  or  in  the  mode  of 
conveyance,  and  that  as  the  purchaser  was  to  secure  himself 
in  respect  of  the  former,  and  to  prescribe  all  the  pecu- 
liarities which  he  insisted  on  in  the  latter,  it  was  pro- 
per that  his  legal  adviser  should  prepare  the  instrument. 
And  it  was  insisted  that  the  reason  did  not  apply  in  a 
case  like  the  present,  where  the  form  of  conveyance  was 
simple,  and  prescribed  in  terms  by  the  act  of  parliament.  It 
does  not  appear  to  us  that  this  is  the  true  reason  of  the  rule, 
which  seems  rather  to  be  a  consequence  from  the  fact  that 
the  purchaser  is  to  pay  for  the  conveyance,  the  contract  on 
the  part  of  the  vendor  being  simply  this, ''  in  consideration 
of  such  a  sum  I  will  execute  any  proper  conveyance  of  the 
estate  which  you  tender  me." 

But  whatever  be  the  true  ground  for  the  rule,  whether 
this  alone,  or  partly  for  the  security  of  the  purchaser,  it 
appears  to  us  that  we  ought  not  to  introduce  a  different  rule 
in  the  present  case,  even  if  the  same  reasons  do  not  exist  in 
full  force,  unless  there  be  some  inconvenience  or  injustice  in 
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idberiog  to  it.     CoDveyances  of  property  of  this  description,         1849. 
and  uDder  similar  circumstances,  are  becoming  exceedingly 
frequent ;  they  have  now  been  in  use  for  some  time,  and  we  v. 

do  not  find  that  any  practice  has  grown  up  varying  from  the         Mepina. 
anifonn  rule  as  to  sales  of  land  or  leases.     There  is  there- 
fore a  clear  convenience  in  its  being  understood  that  one 
miiform  rule  will  be  maintained. 

Some  expense  must  be  incurred  in  the  necesssary  stamps, 
if  in  no  other  way,  and,  if  nothing  is  said  in  the  contract, 
Ais  must,  on  general  principles,  fall  on  the  purchaser. 
The  vendor  is  to  receive  the  purchase  money  in  full ;  and,  if 
to,  it  is  reasonable  that  the  purchaser  should  do  what  he  is 
to  pay  for;  if  he  is  to  prepare  the  instrument,  it  is  with  him, 
lod  be  must  tender  it  to  the  vendor  for  execution,  before  he 
can  maintain  any  action  for  his  non-execution. 

We,  therefore,  think  the  demurrer  sustained,  and  our 
jodgment  must  be  for  the  defendant. 

D,  Judgment  for  the  defendant. 


Stackwood  v.  Dunn. 

k  A  plea  of  sec- 

ASSUMPSIT  for  work  and  labour,  &c.,  money  had  and  oflf alleged 

received,  and  on  an  account  stated.  daTmed  from 

Plea :  that  the  said  several  promises  in  the  declaration  defendant  was 
mentioned  were  and  each  of  them  was  made  by  the  defend-  and  L^  jointly 
aot  jointly  with  one  Josiah  Livings  who  is  still  alive,  and  »nd  then  pro- 
not  by  the  defendant  alone,  and  that  the  plaintiff,  before  allege  that  the 

and  at  the  time  of  the  commencement  of  this  suit,  was  and  p^a»ni>ff  w*»» 

indebted  to 

Still  is  indebted  to  the  defendant  and  the  said  J.  Living  in  a  defendant  and 
large  sum  of  money,  to  wit,  8cc.,  for  the  use  and  occupation  jgf^^jant  and 
of  a  certain  messuage  and  premises,  with  the  appurtenances,  L.  are  ready 

of  the  defendant  and  the  said  «/.  Living,  &c.,  and  for  the  g^j  hereby 

offer  to  set-off. 

On  special  demurrer,  on  the  grounds  Lnat  the  statute  of  set-off  applied  only  to  mutual 

debts  between  plaintiff  and  defendant,  exclusively  of  any  third  person,  and  that  the  plea 

was  double,  in  averring  both  that  the  promises  were  made  by  the  defendant  and  X>.,  and 

b  also  illegiog  set-off,  the  plea  was  held  good. 

I  2 
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1842.         price  and  value  of  goods  before  then  sold  and  delivered  by 
the  defendant  and  the  said  J.  Living  to  the  plaintiff,  and 
V,  for  money  before  then  lent  by  the  defendant  and  the  said 

Dunn.  j^  Living  to  the  plaintiff,  and  for  money  before  then  paid 
by  the  defendant  and  the  said  J.  Living  for  the  use  of  the 
plaintiff,  and  for  money  then  received  by  the  plaintiff  for 
the  use  of  the  defendant  and  the  said  J.  Living ;  and  for 
money  found  to  be  due  from  the  plaintiff  to  the  defendant 
and  the  said  J.  Living  on  an  account  before  then  stated 
between  them,  which  said  sum  of  money^so  due  and  owing 
to  the  defendant  and  the  said  J.  Living  as  aforesaid,  exceeds 
the  damages  sustained  by  the  plaintiff  by  reason  of  the  non- 
performance by  the  defendant  and  the  said  J,  Living  of  the 
said  several  promises  in  iiie  declaration  mentioned,  and  out 
of  which  said  sum  of  money,  due  and  owing  by  the  plaintiff 
to  the  defendant  and  the  said  J,  Living  as  aforesaid,  the  de- 
fendant and  the  said  J.  Living  are  ready  and  willing  and 
hereby  offer  to  set  off  and  allow  to  the  plaintiff  the  full 
amount  of  the  said  damages,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  and  this  the  de- 
fendant is  ready  to  verify. 

Special  demurrer,  on  the  grounds  that  the  defendant  hath 
by  the  plea  stated  and  set  forth  and  attempted  to  set  off 
part  of  a  debt  or  sum  of  money,  in  which  it  is  in  the  said 
last  plea  alleged  that  the  plaintiff  was  indebted  to  the  de- 
fendant and  a  certain  other  person,  who  is  not  a  defendant 
in  or  a  party  to  this  suit,  to  wit,  the  said  ./.  Living,  whereas 
such  debt  or  sum  of  money  being  due  (if  due  at  all)  from 
the  plaintiff  to  the  defendant  and  another  person  jointly, 
and  not  to  the  defendant  alone,  cannot,  nor  can  any  part 
thereof,  by  law  be  set  off  in  this  action,  at  the  suit  of  the 
plaintiff  against  the  said  Dunn,  as  the  sole  defendant,  upon 
a  promise  or  promises,  which  appear  from  the  declaration 
in  this  cause  to  have  been  made  by  the  defendant  separately 
and  alone,  the  statute  of  set-off,  being  the  stat.  2  Geo.  2, 
c.  22,  s.  13,  (made  perpetual  by  the  stat.  8  Geo.  2,  c.  24, 
s,  4,)  applying  only  to  the  case  of  mutual  debts  between 
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the  plaintiff  and  defendant,  and  (except  where  an  executor         iS'i<2. 
or  administrator  is  a  party  to  the  action)  not  authorishig  a 
set-off  or  enabling  a  defendant  to  set  off  a  debt  due  to  a  9. 

defendant  jointly  with  another  person,  who  is  not  a  defend-        Dunu. 
lot  in  or  a  party  to  the  suit ;  and  also  that  the  defendant  hath 
bj  bis  plea  stated  and  set  forth,  and  attempted  to  set  off, 
a  debt  or  sum  of  money,  or  part  of  a  debt  or  sum  of  money, 
vbich  is  not  a  mutual  debt  as  between  the  plaintiff  and  de- 
fendant in  this  suit,  and  which  cannot  by  law  be  set  off  in 
tbis  action ;  and  also  that  it  appears  by  the  plea  that  the 
debt  or  sum   of  money,  part  whereof  is  by  that  plea  at- 
tempted to  be  set  off,  is  a  debt  or  sum  of  money  which 
cannot,  nor  can  any  part  thereof,  by  law  be  set  off  in  this 
action.     And  also  that  it  is  in  the  plea  alleged  that  the  de« 
fendant  and  the  said  ./.  Living  are  ready  and  willing  to  set 
off  and  allow   to  the  plaintiff,  as  in  the  said  plea  men- 
tioned, such  amount  as  therein  mentioned,  whereas  the  said 
J,  Living,  not  being  a  defendant  in  this  action,  cannot  by 
law,  either  alone  or  jointly  and  together  with  the  defendant, 
set  off  any  debts,  debt  or  sum  of  money  whatever  against 
the  debts,  debt,  damages  or  demand  due  to  the  plaintiff  or 
sought  to  be  recovered  by  him  in  this  action ;  and  also  that 
it  is  not  competent  to  the  defendant,  and  he  cannot  by  law 
in  tbis  action,  wherein  he  is  the  sole  defendant,  set  oft*,  as 
be  has  in  and  by  his  said  plea  attempted  to  do,  part  of  a 
debt  or  sum  of  money  due  not  to  himself  alone,  but  to  him- 
self and  another  person  jointly,  inasmuch  as  such  a  debt  or 
sum  of  money,  or  a  part  thereof,  can  by  law  be  set  off  only 
bj  the  consent  of  and  by  a  plea  pleaded  by  both  the  per- 
•ons  to  whom  the  same  is  due,  ai^'i  in  an  action  against  both 
of  such  persons  jointly;  and  also  that  the  defendant,  if  enti- 
tled to  set  off  in  this  action  the  said  debt  or  sum  of  money 
in  and  by  the  said  last  plea  attempted  to  be  set  off,  or  as 
part  thereof,  ought  in  that  plea  to  have  stated  the  same  to 
be  and  described  the  same  as  due  from  t^ie  plaintiff  to  the 
defendant  alone,  and  not  to  the  defendant  and  the  said  «/• 
Liviiig  jointly.    And  also  that  the  plea  is  double  in  this,  to 
wit,  that  the  defendant  hath  in  and  by  that  plea  stated  and 
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1849.        alleged  that  the  promises  id  the  declaratioo  mentioued  were 
made  by  the  defendant  and  J.  Living  jointlj,  and  not  by  the 
V.  defendant  alone,  and  bath  also  in  and  by  that  plea  stated 

Dcsv.  2qJ  alleged  that  a  cert^.Ia  debt  or  sum  of  money  therein 
mentioned  was  due  from  the  plaintiff  as  therein  mentioned, 
and  hath  then  attempted  to  set  off  part  of  the  same  debt  or 
sum  of  money. 

Gunning,  in  support  of  the  demurrer,  relied  on  the 
grounds  specially  assigned.  There  are  no  mutual  debts 
between  the  plaintiff  and  defendant,  nor  between  the  plain- 
tiff and  any  one  who  can  be  identified  with  the  defendant. 
The  ground  upon  which  a  defendant,  who  buys  of  a  factor 
and  knows  nothing  of  any  principal,  may  set  off  any  de- 
mand on  the  factor  against  the  claim  of  the  principal  for 
the  goods  is  that  the  principal  is  identified  with  the  factor. 
The  case  tlierefore  of  George  v.  Cla^ett  (a)  and  the  other 
cases  collected  in  2  Smith's  leading  Cases,  p.  77,  do  not 
apply.  A  debt  due  to  a  man  in  right  of  his  wife  cannot  be 
set  off  in  an  action  against  him  on  his  own  bond  (6).  [^CoU" 
ridge  J.  In  this  case  the  dealings  on  either  side  are  joint ; 
not  only  is  it  stated  that  the  plaintiff  is  indebted  to  the 
defendant  and  Living,  but  it  also  is  stated  that  the  promise 
in  the  declaration  also  was  made  by  Lii;i/ig  jointly  with  the 
defendant.]  That  makes  the  plea  double ;  it  not  only  offers 
to  set  off,  but  it  denies  the  contract  alleged  in  the  declara- 
tion. The  defendant  should  have  pleaded  in  abatement. 
No  injustice  will  be  done  if  the  plaintiff  has  judgment,  for 
the  defendant  has,  by  pleading  in  bar  that  he  was  not  the 
sole  contractor,  evaded  the  rule  which  requires  such  matter 
of  defence  to  be  verified  by  aflSdavit. 

Bramwell  contr^  was  not  heard. 

Per  Curiam  (c). 

jD.  Judgment  for  the  defendant. 

(a)  7  T.  R.  359.  (c)  Lord  Denman  C.  J.,  WiUiamu 

{h)  Bull.  N.  P.  179.  Coleridge  and  Wightman  J». 
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1849. 

Miles  t7.  Bough.  Monday^ 

y.  Nov.  21- 

DEBT  for  calls.  By  the  Clifton 

The  declaration  stated  that  the  plaintiff,  being  the  trea-  ^".T"*j°", 

.  Bridge  Act,(ll 

surer  of  the  trustees  for  the  purposes  of  an  act  of  parliament,  Geo,  4,  c.  Ixix. 

(11  Geo.  4,  c.  Ixix.,  local  and  personal),  intituled  "  An  Act  for  celdm^s  ofih!^ 
BaildiDg  a  Bridge  over  the  River  Avon,  from  Clifton  in  the  trustees  are  to 
Countj  of  Gloucester  to  the  opposite  Side  of  the  River  in  ^  book  "  and 
tic  County  of  Somerset,  and  for  making  convenient  Roads  ^^®  chairman 
and  Approaches  to  communicate  therewith/'  and  being  the  meeting  of  the 
nominal  plaintiff  &c.,  on  behalf  of  the  said  trustees,  accord-  sa»d  trustees 

•^  ^  '  shall  sunscnbe 

ingto  the  act,  complained  &c.,  and  demanded  17/.  IO5.,  for  hisimmeatthe 

end  of  the  pro- 
ceedings at  such  meeting"    And  the  book  sokeptisroade  evidence  in  all  courts. 

Etld,  that  such  a  book  was  admissible  in  evidence,  where  the  chaiiman  of  a  meeting 
did  not  subscribe  the  proceedings  at  the  same  meeting,  but  attended  for  the  purpose, 
afld  subscribed  at  the  next  meeting. 

Bj  t.  5,  a  pecuniary  qualification  is  required  in  the  trustees,  and  if  any  trustee  shall 
act  *<  without  being  qualified  as  aforesaid,  or  without  taking  the  oath  hereinafter  men- 
tioned," he  is  liable  to  a  penalty ;  provided  that  all  acts  of  any  trustee  "  though  not  duly 
qoalified  as  aforesaid,  previous  to  his  being  convicted  of  the  said  otfence,''  shall  be  valid. 

S.  6  provides  that  no  person  shall  be  capable  of  acting  as  trustee,  (except  for  the 
fwrpose  of  administering  the  oath),  until  he  shall  have  taken  an  oath  of  otfice  in  the 
form  given  by  the  section,  which  oath  so  taken  by  each  trustee  is  to  be  administered 
b;  a  trustee,  and  to  be  entered  in  the  book  of  proceedings. 

Btldj  that  the  clause  validating  the  acts  done  by  unqualified  trustees  before  conviction 
ooald  not  set  up  the  acts  of  trustees  who  had  not  taken  the  oath  of  office. 

Tlie  book  of  proceedings,  at  its  commencement,  contained  ihe  form  of  oath  subscribed 
bj  the  trustees,  and  there  were  entries  in  other  parts  of  the  book,  that  the  trustees  whose 
Dames  were  subscribed  to  the  oath  had  some  on  one  occasion,  and  some  on  another, 
taken  the  oath. 

Ecld,  sufficient  evidence  that  they  were  duly  sworn,  although  it  did  not  appear  by 
whom  the  oath  had  been  administered. 

S.  85  required  subscribers  to  the  undertaking  to  pay  the  amount  of  calls  "  to  the 
treasurer  of  the  said  trustees." 

Held,  that  an  order  on  a  subscriber  to  pay  into  a  bank,  *'  to  be  placed  to  the  account 
of  the  treasurer  of  the  trustees,"  was  a  good  order. 

S.  109  provided  that  in  all  cases  where  it  might  be  necessary  fur  the  trustees  to  give 
notices,  they  should  be  in  writing,  and  signed  by  the  trustees  or  the  clerk  to  the  trustees 
bj  their  order. 

i7e/<^that  notice  of  calls  to  the  subscribers  was  necessary,  though  the  act  contained  no 
express  provision  on  the  subject,  and  that  they  must  be  signed  conformably  to  s.  109 ; 
Bod  that  where  the  clerks  were  attornies  in  partnership,  notices  signed  in  their  names 
bj  persons  in  their  employment,  who  had  authority  generally  to  sign  documents  in  the 
i^ie  of  the  firm,  were  insufficient. 

By  s.  85,  all  persons  who  had  agreed  to  give  or  lend  money  towards  the  purposes  of 
the  act  were  required  to  pay  the  same,  and,  if  they  did  not  pay,  the  trustees  were 
Mpowered  to  sue  for  the  same  by  action  of  debt  or  on  the  case. 

Hdd,  that  the  statute  gave  an  option  as  to  the  form  of  action,  and  that  debt  was 
nuuDtainable  even  on  an  agreement  to  lend. 
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1842.         that  whereas  heretofore^  to  wit,  on  the  1st  January,  1835, 
the  defendant  agreed  with  the  trustees  to  /efid  251.  to  them 
towards  carrying  the  said  act  into  execution,  the  said  sum 
with  interest  thereon  to  be  secured  and  repaid  to  the  defend- 
ant in  manner  in  and  by  the  said  act  mentioned  and  directed 
in  that  behalf,  and  thereupon,  according  to  the  said  act,  the 
defendant  then  became  and  was  liable  to  pay  the  said  sura 
so  agreed  to  be  lent  as  aforesaid  to  the  treasurer  of  the 
trustees,  at  such  time  and  in  such  parts  and  proportions  as 
the  trustees  should  order  and  direct.     That  afterwards,  to 
wit,  on  the  20th  November,  1837,  a  part,  to  wit,  fifteen  per 
cent,  only  of  the  monies  given  and  lent  towards  carrying  the 
act  into  execution  havin^;  before  then  been  called   for  bv 
the  trustees  or  paid  by  the  persons  who  had  respectively 
agreed  to  give  or  lend  the  said  monies,  the  trustees,  by  iheir 
order  then  made,  ordered  and  directed  that  ten  per  cent, 
should  be  paid  by  the  persons  w  ho  had  agreed  to  give  or  lend 
money  towards  carrying  the  act  into  execution,  the  same  to 
be  paid  to  the  plaintiff,  then  being  the  treasurer  of  the  trus- 
tees, on  or  before  the  20th  January,  1838,  and  which  day  at 
the  commencement  of  this  suit  had  long  elapsed,  of  which 
said  order  of  the  trustees  the  defendant,  before  the  last 
mentioned  day,  to  wit,  on  the  22nd  November,  1837«  had 
due  notice,  to  wit,  by  notice  in  writing  signed  by  the  then 
clerks  of  the  trustees,  and  then  left  at  the  then  usual  place 
of  abode  of  the  defendant.     And  the  defendant  was  then 
requested  by  the  trustees  to  pay  the  amount  by  the  said 
order  directed  to  be  paid  at  the  time  and  in  manner  iu  the 
said  order  in  that  behalf  mentioned.     Yet  the  defendant 
hath  not  paid  the  said  amount  or  any  part  thereof,  whereby, 
and  by  reason  of  the  non-payment  thereof,  an  action  hath 
accrued  to  the  plaintifl*  to  demand  and  have  from  the  de» 
fendant  the  sum  of  2/.  105.,  being  ten  per  cent,  upon  the  said 
sum  agreed  to  be  lent  by  the  defendant  as  aforesaid,  and 
being  parcel  of  the  sum  above  demanded. 

2nd  county  for  a  similar  call  of  2/.  105.,  made  on  the  i5th 
October,  1838,  and  payable  19th  January,  1839. 
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3rd  count,  for  a  similar  call  of  2l.  \08.,  made  1 7tli  August, 
1839,  payable  the  14th  September,  1839. 

4lh  count,  for  a  call  of  20  per  cent.,  being  a  call  for  3/., 
oiide  the  lOth  November,  ]839>  and  payable  the  20th 
Jaouar}',  1840. 

olh  count,  for  a  similar  call  of  twenty  per  cent.,  being  a 
diror5/.,  made  the  6th  August,  1840,  and  payable  the 
Uth  September,  1840. 

Pleas,  U  That  the  defendant  did  not  agree  with  the 
trnstees  to  lend  the  said  sum  of  money  in  the  declaration 
mentioned,  or  any  part  thereof,  in  manner  and  form,  &c. 
Conclusion  to  the  country)  and  issue  thereon. 

2.  lliat  the  plaintiflf  was  not  at  the  time  of  the  commence- 
ment of  this  suit  the  treasurer  of  the  said  trnstees  for  the 
purposes  of  the  act  in  manner  and  form,  &c.  Conclusion  to 
tbe  country,  and  issue  thereon. 

5.  That  defendant  had  no  notice  of  the  respective  orders 
of  the  trustees  in  the  declaration  mentioned,  or  of  any  of 
ihem,  in  manner  and  form  &c.  Conclusion  to  the  country 
and  issue  thereon. 

6.  That  no  such  orders  as  in  the  declaration  mentioned 
were  nor  was  any  of  them  made  at  a  meeting  of  the  trustees 
duly  held  in  accordance  with  the  directions  of  the  act  as  in 
tbe  declaration  supposed  in  that  behalf.  Conclusion  to  the 
country,  and  issue  thereon. 

7.  That  the  trustees  hi  the  declaration  mentioned  were 
not  nor  was  any  of  them  at  the  several  and  respective  times 
of  making  the  said  orders  respectively  trustees  or  trustee 
duly  appointed  and  qualified  according  to  the  directions 
and  within  the  true  intent  and  meaning  of  the  act.  Con- 
clusion to  the  country,  and  issue  thereon. 

Tbe  cause  was  tried  before  Maule  J.  at  the  Bristol  Sum- 
mer Assizes,  1841  (a). 

(a)  Tbe   following  sections   of  Section   5,   after  specif^riui;  the 

tbe  statute  were  brought  into  dis-      nature   and   nniount  of    property 
CQision  at  the  trial.  necessary  to  constitute  the  qualifi* 
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In  support  of  the  plaintiff's  case,  the  book  in  which  the 
proceedings  of  the  trustees  were  entered  was  tendered  in 


cation  of  a  trustee  for  carrying  into 
effect  the  purposes  of  the  act,  pro- 
ceeded thus, — ^and  if  any  such  per- 
son hereby  appointed,  or  who  shall 
be  elected  or  appointed,  a  trustee 
under  this  act, (except  as  aforesaid) 
shall  act  as  such  without  being 
qualified  as  aforesaid,  or  without 
taking  the  oath  or  affirmation  here- 
inafter mentioned,  &c.,  every  such 
person  shall  for  every  such  offence 
forfeit  too/,  to  be  recovered  by  bill, 
plaint  or  information:  provided 
also,  that  all  acts  and  proceedings 
of  any  person  or  persons  acting  as 
a  trustee  or  trustees  in  the  execu- 
tion of  this  act,  though  not  duly 
qualified,  or  being  disqualified  as 
aforesaid,  previous  to  his  or  their 
being  convictedof  the  said  offence, 
shall  notwithstanding  such  convic- 
tion be  as  good,  valid  and  effectual, 
as  if  such  person  or  persons  had  been 

duly  qualified  and  not  disqualified,'* 
&c. 

Section  6.  **  Provided  also  and 
be  it  further  enacted,  that  no  per- 
son shall  be  capable  of  acting  as  a 
trustee  in  the  execution  of  this  act, 
(except  in  administering  the  fol- 
lowing oath  or  affirmation),  until 
he  shall  have  subscribed  an  oath 
or  affirmation  in  the  form  or  to  the 
effect  following;  (then  followed 
the  form  of  oath  or  affirmation), 
which  oath  or  affirmation  it  shall 
be  lawful  for  any  one  of  the  said 
trustees  to  administer,  and  he  is 
hereby  required  to  administer,  the 
same  to  any  other  of  the  said  trus- 
tees; and  the  said  oath  or  affirma- 
tion so  taken  and  subscribed  by 
each  such  trustee  shall  be  entered 


in  the  book  of  proceedingjs  of  the 
said  trustees  to  be  kept  by  their 
clerk  for  the  time  bmng." 

Section  11.  "  And  be  it  further 
enacted,  that  the  said  trustees  shall 
cause  to  be  provided  and  kept  a 
proper  book,  and  proper  entries  to 
be  made  therein  of  the  names  of 
the  several  trustees  who  shall 
attend  the  respective  meetings, 
and  of  all  orders  and  proceedings 
made  or  taken  relative  to  the  exe- 
cution of  this  act,  and  the  chair- 
man  of'  evety  meeting  of  the  »aid 
iruslees  shall  subKribe  his  name  at 
the  ejid  of  the  proceedings  of  the  said 
trustees  mt  such  meeting,  and  all 
such  books  Sfc,  shall  be  admitted  as 
evidence  in  all  courts  and  upon  all 
occasions  whatsoever/' 

Section  85.  "And  be  it  further 
enacted,  that  the  several  persons 
who  have  agreed  to  give  or  lend, 
or  who  shall  hereafter  agree  to 
give  or  lend,  any  money  towards 
carrying  this  act  into  execution, 
and  their  several  and  respective 
heirs,  executors  and  administrators, 
shall  and  they  are  hereby  required 
to  pay  the  respective  sums  so 
agreed  to  be  given  orient,  or  which 
shall  hereafter  be  agreed  to  be 
given  or  lenr,  to  the  treasurer  of 
the  said  trustees,  at  such  times  and 
in  such  parts  and  proportions  as 
the  said  trustees  shall  order  and 
direct;  and  if  any  person  shall 
neglect  or  refuse  to  pay  the  same 
as  aforesaid,  it  shall  be  lawful  for 
the  said  trustees  to  sue  for  and 
recover  the  same  in  the  name  of 
their  treasurer,  in  any  of  his  Ma- 
jesty's courts  of  record,  by  action 
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evidence.  It  appeared  that  the  proceediogs  which  took 
place  It  the  meetings  of  the  trustees  were  taken  down  at 
tbe  time  on  loose  paper,  and  subsequently  to  the  meeting 
were  transcribed  into  the  book^  and  were  not  signed  by  the 
chainnan  of  that  meeting  until  the  next  meeting.  It  was 
objected  by  the  defendant,  that  this  book  was  not  such  a 
book  as  was  contemplated  by  the  1 1  th  section,  because  the 
chairaian  had  not  signed  the  entries  at  the  time  of  .  the 
oeetiog  at  which  they  were  made,  and  that  it  was  therefore 
not  idmissible  in  evidence.  The  learned  judge  overruled 
the  objection. 

The  book  was  then  put  in.  At  the  commencement  of 
tbe  book  was  written  the  form  of  the  oath  prescribed  by 
section  6,  and  underneath  this  form  the  trustees  had  signed 
tbeir  names  successively.  A  date  was  placed  opposite  to 
some  of  tbe  signatures.  The  book  also  contained  entries, 
io  the  minutes  of  various  meetings,  that  the  trustees,  whose 
names  were  so  subscribed  to  the  form  of  oath,  had  respec- 
tirely,  some  at  one  meeting  and  some  at  another,  **  qualified 
by  taking  and  subscribing  the  oath  prescribed  by  the  act." 
It  did  not  appear  from  the  book  who  had  administered  the 
oath.  An  objection,  founded  on  the  5th  and  6th  sections, 
tbat  the  book  did  not  shew  that  the  trustees  were  properly 
swora,  so  as  to  be  qualified  to  act,  was  overruled. 

Tbe  plaintiff  was  a  partner  in  the  bank  of  Messrs.  Miles, 
Harford  &  Co.  at  Bristol,  and  to  prove  the  making  of  the 
calls  in  question  by  the  trustees,  entries  in  the  minute 
book  were  relied  upon,  which  were  in  the  following  form : 

''  Ordered  and  directed  that  the  sum  of  10/.  per  cent,  be 
paid  by  tbe  several  subscribers,  or  persons  who  have  agreed 
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o(dek  or  on  the  cme,  or  by  bill,  suit 
or  iDformation,'*  &c. 

Section  109  enacts,  *'  that  in  all 
cues  where  it  may  be  necessary 
for  tbe  said  trustees  to  give  any 
ooiice  to  any  person  or  body  whom- 
soe? er,  under  the  provisions  of  this 


act,  such  notice  shall  be  in  writing 
or  in  print,  and  be  signed  by  any 
three  or  more  of  the  said  trustees, 
or  by  the  clerk  or  clerks  for  the 
time  being  to  the  said  trustees  by 
their  order." 
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1849.  ^^  S}^^  ^r  '^"^  money  towards  carrying  the  act  into  execu- 
tion, the  same  to  be  paid  into  the  bank  of  Messrs.  4f'/^' 
Harford  &  Co.  on  or  before  the  '20th  day  of  January  next, 
to  be  placed  to  the  account  of  Philip  John  Miks,  Esq. 
treasurer  to  the  trustees.''  An  objection,  that  orders  in  the 
above  form  did  not  constitute  orders  witliin  the  83th  sec- 
tion^ which  requires  the  sums  subscribed  to  be  paid  '^  to 
the  treasurer,"  was  overruled. 

A  further  objection,  on  the  109th  section,  to  the  notices 
of  the  several  calls  was  also  overruled.  It  appeared  that 
Messrs.  ./.  Osborne  and  71.  li.  Ward,  attornies,  were  clerks 
to  the  trustees,  and  that  the  notices  were  not  signed  by 
either  of  the  said  clerks,  but  either  by  R.  Osborne^  one 
of  their  co-partners,  or  by  F.  R.  Ward,  one  of  their  clerks, 
both  of  whom  had  a  general  authority  to  sign  the  style  of 
the  firm  to  all  documents  issued  by  the  office  of  Osborne 
and  Ward,  but  had  no  specific  authority  to  sign  the  notices 
in  question  with  the  names  of  the  clerks  to  the  trustees. 
The  notices  admitted  in  evidence  were  signed  either 
•'  Osbornes  and  Ward"  or  "  Osborne,  Ward  &  Sons,**  or 
**  Osborne,  Ward  8c  Co."  being  the  different  firms  in  which 
the  general  business  of  the  house  had  been  carried  on 
during  the  period  when  the  several  calls  were  respectively 
made.  The  objection  was  that  such  notices  could  not  be 
taken  to  be  signed  by  "  three  or  more  of  the  said  trustees, 
or  by  the  clerk  or  clerks  for  the  lime  being  to  the  said 
trustees,  by  their  ordjr." 

With  respect  to  three  of  the  calls,  evidence  was  given  of 
a  promise  to  pay  them,  which  was  relied  upon  as  a  waiver 
to  all  objections  to  the  regularity  of  the  proceedings  of  the 
trustees. 

A  further  objection  was  raised  on  the  85th  section  to  the 
form  of  the  action.  The  agreement  on  which  this  action 
of  debt  was  brought  was  an  agreement  to  lend,  as  stated  in 
the  declaration ;  and  it  was  said,  that,  although  where  a  per- 
son had  agreed  to  give  or  lend  money,  the  statute  gave  "  an 
action  of  debt  or  on  the  case  against  him/'  the  clause  was 


Bough. 
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lo  be  construed  reddendo  singula  singulis  ;  that  the  action 

of  debt  was  the  form  applicable  to  enforce  an  agreement  to 

give,  and  that  to  enforce  an  agreement  to  lend  the  action        _  v, 

should  be  on  the  case.     This   objection   was  overruled, 

subject  to  a  motion  upon  it  to  enter  a  nonsuit. 

Bompas,  Serjt.  in  the  Michaelmas  term  following,  ob- 
tained a  rule  nisi  for  a  nonsuit  on  the  last  mentioned  objec- 
tion, and  for  a  new  trial  on  the  other  objections. 

Krie  and  Buii  now  shewed  cause.  1.  As  to  the  objec- 
tion that  the  book  was  not  admissible  in  evidence ;  if  the 
proceedings  as  taken  down  at  the  time  of  each  meeting 
are  at  once  subscribed  by  the  chairman,  much  that  is  im- 
material would  appear  in  the  book,  and  it  is  much  more 
convenient  that  the  minutes  should  be  revised  and  sub- 
scribed by  the  chairman  afterwards.  Of  course  care  must 
be  taken  that  the  same  chairman  attends  afterwards  to  sub- 
scribe the  minutes.  The  Soitihamplon  Dock  Company  v. 
Richards  (a)  is  a  direct  authority.  In  that  case  a  statute 
requiring  directors  to  *'  keep  a  regular  minute  and  entry  of 
the  orders  and  proceedings  at  every  meeting  of  the  said 
directors,  which  shall  be  signed  by  the  chairman  at  each 
respective  meeting,"  was  held  not  to  require  ''  that  the 
signature  should  be  attached  to  the  minutes  at  the  very  time 
of  meeting."  Reg.  v.  Evesham  {0)  may  be  cited  as  an 
opposite  authority;  but  there  Palteson  J.  said,  that  signa- 
ture by  the  chairman  after  the  meeting  would  be  convenient, 
and  would  probably  not  be  void. 

2.  It  is  objected  that  it  did  not  appear  that  the  trustees 
who  made  the  order  had  been  duly  sworn,  and,  therefore,  it 
is  said  they  were  not  duly  qualified.  Even  if  this  objec- 
tion were  founded  in  fact,  it  would  not  follow  that  the  acts 
of  the  trustees  who  made  the  calls  were  void  :  Rex  v.  JitS' 
tires  of  Herefordshire  (c)  ;  Proprietors  of  Margate  Pier  v. 

(«)  1  M.  &  G*  448,  (b)  3  N.  &  P.  351.        (c)  J  Chitty,  700, 
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1842.  Hamiam(a).  But,  assumiog  the  book  to  have  been  pro- 
perly in  evidence,  ic  sufficiently  appeared  that  the  trustees 
were  duly  sworn,  although  no  jurat  was  entered,  and  if  the 
matter  is  left  in  doubt  the  Court  will  presume,  as  it  did 
very  recently  in  Reg.  v.  Silkstone  {b),  that  all  was  rightly 
done. 

3.  The  order  to  pay  the  amount  of  the  calls  into  the  bank 
of  Harford  &  Miles,  "  to  be  placed  to  the  account  of  the 
treasurer/'  is  equivalent  to  an  order  to  pay  to  the  treasurer 
as  required  by  section  85. 

4.  As  to  the  notice  of  calls ;  the  statute  does  not  ex- 
pressly require  any  notice  of  calls  to  be  given;  and  the 
109th  section,  requiring  notices  to  be  signed  by  the  trustees 
or  their  clerks,  may  fairly  be  confined  to  the  notices  ex- 
pressly required  by  the  act  of  other  proceedings  by  the 
trustees.  But,  in  truth,  the  notices  of  calls  were  signed  by 
the  clerks  to  the  trustees,  for  they  were  signed  by  those 
who  had  general  authority  to  sign  for  them. 

5.  The  objection  to  the  form  of  the  action  has  not 
been  properly  taken.  The  facts  on  which  the  claim  of  the 
trustees  is  founded  are  stated  in  the  declaration,  and  if 
they  do  not  constitute  a  debt  the  defendant  should  have  de- 
murred or  pleaded  nunquam  indebitatus.  It  is  immaterial 
that  the  facts  of  the  case  could  constitute  no  debt  at  com- 
mon law,  the  statute  clearly  gives  an  action  of  debt  or  on 
the  case,  at  the  option  of  the  trustees. 

Bompas  and  Manning,  Serjts.  contrd.  1.  Unless  the 
book  is  to  be  signed  at  the  same  meeting  at  which  the 
minutes  are  made,  what  limit  is  there?  Why  may  not 
the  book  be  signed  in  Court  at  the  time  of  trial  ?  If  con- 
venience means  not  so  much  the  saving  of  trouble  as  the 
authentication  of  the  minutes,  it  would  certainly  be  more 
convenient  that  the  minutes  should  be  signed  at  the  time. 
The  chairman  is  to  sign  his  name  at  the  **  end  of  the  pro- 

(a)  S  B.  &  Aid.  966.  (6)  2  G.  &  D.  396. 
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ceedings  of  the  said  trustees  at  such  meeting."     The  very 
terms  shew  that  he  is  to  sign  as  soon  as  the  proceedings 
are  over  and  before  the  meeting  has  separated ;  the  chairman 
*^  of  every  meeting"  is  to  sign  '^  at  every  meeting"  so  soon 
IS  the  proceedings  are  entered.     The  passage  should  be 
read  with  a  comma  between  the  words  **  trustees"  and  **  at 
such  meeting."     \_Williams  J.  In  Southampton  Dock  Com' 
fony  ▼•   Richards  (a)  the  words   were,  perhaps,  stronger 
than  in  this  case — they  were  '*  shall  be  signed  by  the  chair- 
man at  each  respective  meeting.**']     That  case  is  certainly 
coDtradictory  to  Reg.  v.  Mayor  of  Eveshamib)'^  but  the 
kst  mentioned  case  is  the  more  reasonable.     [Lord  Den- 
WMU  C.  J.    Reg.  ▼.  Mayor  of  Evesham  {b)  seems  to  be 
poshed   too  far;  the  application  was  for  a  mandamus,  a 
■lode  of  proceeding  over  which  this  Court  exercises  a  dis- 
cretion; and  we  refused  to  help  the  parties  who  applied  for 
tlie  writ,  because  their  own  conduct  was  not  free  from 
exception.]     The  Court,  however,  expressed  its  distinct 
opinion  that  the  minutes  should  be  signed  at  the  meeting. 
It  must  be  remembered  too,  that  the  plaintiff  is  setting  up 
an  exception  to  the  ordinary  rules  of  evidence,  and  that  it  is 
the  language  of  the  plaintiff  himself  which  the  Court  has 
to  construe. 

£.  The  plaintiff  sues  upon  an  order  of  trustees,  and  they 
are  no  trustees  unless  duly  sworn.  The  book  does  not 
diew  ^who  administered  the  oath ;  the  oath  is  to  be  entered 
m  the  book,  and  the  jurat  is  an  essential  part  of  the  entry 
ol  such  an  oath.  Although  by  section  5  the  acts  of  a 
trnstee  not  duly  qualified  are  good  until  he  has  been  con- 
victed ;  yet  section  6  makes  a  special  exception  that  no  un- 
sworn trustee  shall  be  capable  of  acting  at  all.  [Lord 
Denman  C  J*  No  doubt:  if  there  has  been  no  swearing 
ig  ^ct,  section  6  makes  the  acts  of  the  trustees  invalid.] 

5.  The  calls  were  not  properly  made.  The  order  should 
have  been  to  pay  to  the  treasurer,  for  the  consequence  of 
Mdering  the  money  to  be  placed  to  his  account  would  be 

(m)  1  M.  &  G.  448.  {b)  d  N.  Ic  P.  351. 
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1842.        that  the  bank  might  make  use  of  it,  or  place  it  against  a 
balance  due  from  him  upon  his  private  account. 

4.  The  notices  were  not  signed  by  the  trustees,  or  by 
the  clerks,  *'  by  their  order,"  No  evidence  was  given  of 
any  order  to  tiie  clerks  to  sign.  Nor  did  the  clerks  sign  in 
fact ;  for  the  signature  was  the  signature  of  the  firm  at 
large,  and  was  affixed  by  some  member  of  the  firm  v7ho 
was  not  a  clerk  to  the  trustees.  [They  were  stopped  on 
this  point.] 

5.  The  action  should  have  been  an  action  on  the  case. 
An  agreement  to  give,  made  irrevocable  by  statute,  may 
constitute  a  debt,  because  the  statute  makes  the  money  of 
the  intended  donor  the  money  of  the  intended  donee,  but  it 
is  absurd  to  suppose  that  the  statute  makes  money  which  a 
person  agrees  to  lend  the  property  of  another.  The  action 
should  have  been  case  as  in  ,Cane  v.  Chapman  (a). 

This  objection  is  a  proper  ground  of  nonsuit.  It  is 
doubtful  whether  nunquam  indebitatus  would  have  been  a 
good  plea,  for  it  would  amount  to  a  denial  of  the  conclu- 
sion of  law  which  the  declaration  deduces  from  an  agree- 
ment to  lend.  The  leave  reserved  to  move  to  enter  a  non- 
suit implies  the  plaintiff's  assent.  The  plaintiff  may  at  any 
time  of  trial  abandon  his  action,  either  because  his  evidence 
is  defective,  or  because  the  record  is  so.  Sadler  v.  JSo- 
hins(b)  shews  that  although  an  objection  appears  upon  the 
record,  and  might  be  taken  advantage  of  in  arrest  of  judg- 
ment, yet  if  it  be  of  such  a  nature  that  the  action  clearly 
cannot  be  maintained,  the  judge  at  nisi  prius  may  nonsuit 
the  plaintiff. 

Lord  Denman  C.J. — The  first  objection  is,  that  the 
book  produced  was  not  admissible  in  evidence,  because  the 
proceedings  of  each  meeting  had  not  been  subscribed  by 
the  chairman  at  the  same  meeting  at  which  they  took  place. 
We  arc  bound  by  the  case  decided  in  the  Common  Pleas 
to  say  that  the  book  was  admissible.     The  section  con- 

(a)  5  A.  &  £.  647 ;  5.  C.  3  N.  &  P.  104.  (&)  J  Caropb.  256. 
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stniedin  that  case  is  not  materially  distinguishable  from  the  1342. 
section  now  before  us;  and  on  such  a  point  authority  ought 
to  have  great  weight.  If  this  Court  had  really  given  any 
conflicting  decision^  we  might  think  it  right  to  follow  our 
own  precedent.  The  words^  however,  of  the  Municipal 
Corporation  Act,  requiring  that  the  minutes  of  the  proceed- 
ings in  town  council  '^  shall  be  drawn  up  and  fairly  entered 
into  a  book  to  be  kept  for  that  purpose,  and  shall  be  signed 
by  the  mayor,  alderman  or  councillor  presiding  at  such 
meeting,"  might  perhaps  make  a  difference  between  the  case 
io  this  Court  and  that  of  the  Common  Pleas,  if  we  were 
disposed  to  draw  nice  distinctions.  But  the  great  distinc- 
tion is  that  in  the  Evesham  case  (a)  the  application  was 
iddressed  to  the  discretionary  power  of  this  Court  to  issue 
the  mandamus,  and  that,  as  the  applicants  themselves  were 
in  fault,  we  did  not  feel  disposed  to  assist  them.  We  think, 
therefore,  that  on  the  present  occasion  we  are  not  bound 
bj  that  decision,  and  that  we  are  bound  by  the  decision  of 
the  Court  of  Common  Pleas. 

The  next  objection  is,  that  it  does  not  appear  that  the 
trustees  were  duly  sworn.  We  are  all  of  opinion  that  the 
profiso,  validating  such  acts  of  any  trustee,  though  not  duly 
qualified,  as  may  have  been  done  previously  to  a  conviction 
for  the  offence  of  acting  without  qualification,  would  not  set 
up  the  acts  of  a  trustee  not  duly  sworn.  We  must  consider, 
therefore,  whether  the  objection  is  made  out  in  point  of  fact. 
Now  it  seems  that  there  is  the  form  of  the  statutory  oath  at 
the  commencement  of  the  book,  and  that  this  form  is  fol- 
lowed by  the  names  of  the  trustees,  and,  moreover,  that  in 
subsequent  parts  of  the  book  are  entries  that  the  same  per- 
sons whose  names  are  subscribed  to  the  form  of  oath  did, 
some  on  one  occasion  and  some  on  another,  take  the  oath, 
and  that  at  the  meetings  at  which  they  took  the  oath  other 
trustees  were  present.  I  think,  therefore,  that  the  book  is 
evidence  that  the  trustees  were  sworn  before  those  who 
were  competent  to  administer  the  oath. 

(a)  3N.&  P.  351. 
VOL.  III. — O.  D.  K 
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I  think  also  that  the  calls  were  properly  made.  The 
order  to  pay  sufficiently  indicates  that  the  treasurer  was  to 
be  paid  in  his  character  of  treasurer ;  and  there  is  less  danger 
of  abuse  in  a  payment  to  the  account  of  the  treasurer  than 
if  it  were  actually  paid  into  his  hands. 

But  with  regard  to  the  notices  of  calls,  I  think  the  notices 
were  not  signed  by  the  trustees  or  their  clerks,  and  that  they 
ought  to  have  been  so  signed.  Those  who  are  required  to 
pay  calls  have  a  right  to  know  that  they  are  so  required  by 
proper  authority.  These  notices  were  not  signed  by  the 
clerks  themselves,  but  by  some  one  in  their  employment  in 
their  general  professional  character  of  attomies.  If  it  had 
been  in  question  whether  the  trustees  had  given  any  order 
to  the  clerks  to  sign  the  notices,  very  slight  evidence  of  the 
order  would  suffice;  but  the  order  is  not  in  question  on 
these  pleadings.  It  has  been  said  that  as  to  some  of  the 
calls  the  want  of  notice  has  been  waived  by  a  promise  to 
pay.  But  that  is  not  so ;  the  promise  is  merely  evidence 
that  all  has  been  rightly  done,  and  we  have  positive  evi- 
dence that  all  has  not  been  rightly  done. 

With  regard  to  the  form  of  action,  it  is  unimportant 
whether  or  not  the  objection  can  be  taken  by  way  of  motion 
to  enter  a  nonsuit.  Undoubtedly  plaintiffs  often  withdraw 
because  they  think  they  have  misconceived  their  form  of 
action,  but  it  is  a  different  thing  when  the  right  to  nonsuit 
is  brought  before  us  adversely.  But  the  question  is  unim- 
portant, for  I  think  there  is  no  objection  to  the  form  of 
action.  I  think,  as  the  act  does  give  different  forms  of  ac- 
tion, **  as  circumstances  may  require,"  it  gives  the  plaintiff 
an  option.  There  is  certainly  a  difficulty  in  saying  that 
breach  of  an  agreement  to  lend  can  constitute  a  debt,  but 
the  express  enactment  removes  the  difficulty. 


WiLUAMS  J. — On  some  of  the  points  I  do  not  think  it 
necessary  to  add  any  observation.  The  question  as  to  the 
signature  of  the  book  by  the  chairman  has  raised  the  most 
discussion.     But  I  think  the  case  in  the  Common  Pleas 
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preciseljT  in  point,  and,  if  there  is  any  real  difference  between         i843. 
the  cases,  the  statute  construed  by  that  Court  was  stronger       TT'^^^ 
than  the  present  in  favour  of  the  position  that  the  chairman  v. 

of  each  meeting  is  to  subscribe  the  proceedings  then  and       Boctoh. 
there. 

As  to  the  oath,  though  it  does  not  appear  that  it  was 
administered  by  trustees,  the  statutory  form  of  oath  is 
ligned  by  the  trustees,-  aiid  there  are  entries  that  the  oath 
was  taken  by  those  who  signed.  I  think,  therefore,  we  may 
act  on  the  presumption  omnia  ritd  esse  acta,  though  there 
is  00  jurat. 

We  are  not  called  upon  to  say  whether  the  misconception 
of  the  form  of  action  is  ground  of  nonsuit,  for  the  remedy 
adopted  by  the  plaintiff  is  a  statutory  remedy;  and  I  think 
the  plaintiff  is  not  to  bring  debt  or  case  secundum  subjec- 
tam  materiam,  but  that  he  has  the  option. 

Coleridge  J.— (After  stating  the  evidence  of  the  trus- 
tees having  been  duly  sworn.)  I  do  not  feel  pressed  by  the 
objection  that  the  oath  does  not  appear  to  have  been  adini- 
HJstered  by  any  one  duly  qualified.  I  think,  under  the  cir- 
cumstances, we  must  presume  that  it  was  so  administered. 

As  to  the  order  to  pay  the  calls  into  the  bank  to  the 
account  of  the  treasurer,  I  think  it  a  good  order,  and  that  the 
bank  would  not  have  the  right,  which  has  been  suggested, 
to  transfer  the  money  to  his  general  account. 

As  to  the  principal  point,  the  admissibility  of  the  book  in 
evidence,  I  have  had  great  difficulty,  but  I  now  agree  with 
the  rest  of  the  Court ;  and  the  point  is  certainly  one  upon 
which  It  would  be  most  inconvenient  to  have  conflicting 
decisions  or  opinions.  Therefore,  unless  clearly  satisfied 
that  the  decision  of  the  Common  Pleas  was  wrong,  I  should 
certainly  follow  it.  I  do  not  say  what  my  opinion  might 
be  if  this  were  res  integra,  but  1  am  by  no  means  satisfied 
that  the  decision  of  that  Court  was  wrong ;  and  so  many 
similar  clauses  are  daily  acted  upon  by  trustees,  directors, 
guardians,  and  others,  that  I  think  it  essential  that  there 

K  2 
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1842.  should  be  a  certain  rule  to  guide  them,  and  that  we  ought 
to  be  bound  by  the  case  cited.  Perhaps  that  case  and 
Reg.  V.  Evesham  {a)  are  not  easily  reconcilable,  and,  if  we 
thought  our  own  decision  right,  we  ought  not  from  false 
delicacy  to  adopt  the  decision  of  another  Court ;  but  the 
application  for  a  mandamus  b  not  like  the  trial  of  a  right 
between  litigating  parties,  but  is  an  appeal  to  the  discretion 
of  the  Court  on  all  the  circumstances  of  the  particular  case, 
and,  if  I  recollect  rightly,  our  decision  proceeded  not  on  the 
mere  delay  in  affixing  the  chairman's  signature,  but  upon 
all  the  circumstances  of  the  case. 

As  to  the  notices,  it  was  contended  for  the  plaintiff  that 
the  statute  does  not  require  notice  of  calls  to  be  given. 
But  it  is  clearly  necessary,  for  the  sake  of  common  justice, 
that  notice  of  calls  should  be  given.  Suppose  a  subscriber 
to  live  at  a  distance,  would  not  notice  clearly  be  necessary  ? 
If  so,  the  point  then  is  within  the  lOQth  section,  which  says 
that  in  all  cases,  '^  where  it  may  be  necessary  to  give  any 
notice,"  such  notice  shall  be  signed  by  three  or  more  of  the 
trustees,  or  by  the  clerks  to  the  trustees,  by  their  order. 
Their  clerks  seem  substituted  speci6cally  for  the  trustees. 
Here  there  has  been  an  attempt  of  a  deputy  to  appoint  a 
deputy. 

Whether  the  promise  to  pay  some  of  the  calls  is  a  waiver 
I  do  not  know,  but  I  am  not  prepared  to  dissent  from  the 
rest  of  the  Court. 

As  to  the  form  of  action,  I  think  the  legislature  has  given 
an  option. 

D.  Rule  absolute  for  a  new  trial. 

(a)  S  N.  &  P.  351. 
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Overton  v.  The  Queen  (a). 

LKROR  upon  ludsnient  for  the  crown  on  an  Indictment  ^"  i"dictmei)t 
for  perjurj.      i  he  indictment  was  as  follows  :  stated  that 

The  jurors,  &c.  present  that  before  and  at  the  time  of  certain  per- 
,  '^  sons  were 

the  taking  of  the  false  oath  by  Josiah  Overton  hereinafter  connmissioners 
mentioned,  R.  L.,  F.  D.  P.  and  //.  S.  G.  were  commis-  execifiion  of 
sioners  acting  in  the  execution  of  certain  acts  of  parliament  certai"  acts  of 
relating  to   the  duties  of  assessed   taxes  in  and   for    the  jating  to  the 

district  of  the  hundred  of  Knightlow  in  the  county  of  War-  <^"^*»«*  o^»'" 

°  .  sessed  taxes, 

wick,  and  thereupon  heretofore,  to  wit,  on  the  10th  day  and  that  at  a 
of  February,    a.  d.    1842,  at   the    parish  of  Stretton-on-  ™^^£j^  ^^^ 
Dansmore,  in  the  district  and  county  aforesaid  (at  a  meet-  tlie  purpose  of 
iog  then  and  there  held  by  the  commissioners  aforesaid,  for  determining 

the  purpose  of  hearine  and  determining  appeals  against  the  nppealsagainst 
'^  r  ,  I  .     .  T  1      f        the  certificate 

certificate  or  supplementary  charges  made  by  one  Jo/tn  Lee,  of  supple- 
crown  surveyor,  in  pursuance  of  the  said  acts),  a  certain  njentary 

.  ,  .  .  .      .      charges  made 

appeal  of  one  William  Hewatt,  of  Combfields,  in  the  district  by  J.  L.  crown 
and  county  aforesaid,  in  due  form  of  law,  came  on  to  be  heard.  ^juancVof 
And  the  jurors  upon  their  oath  aforesaid  do  further  present,  said  acts,  a 
xh^i  Josiah  Overton,  late  of  the  parish  aforesaid,  in  the  ^  one  wfuUim 
county  aforesaid,  liquor  merchant,  heretofore,  to  wit,  on  Hewatim  due 
the  10th  day  of  February,  in  the  fifth  year  of  the  reign  of  came  on  to  be 
our  sovereign  Lady  the  Queen,  at  the  parish  aforesaid,  in  ^l**"^  j'/?"i  ^ 
the  district  and  county  aforesaid,  appeared  before  the  said  appeared  be- 
commissioners  as  a  witness  for  and  on  behalf  of  the  said  commissioners 

W.  Hewatt  upon  the  hearing  of  the  appeal  aforesaid,  and  as  a  witness 

It  111'  11  for  and  on  be- 

was  then  and  there  sworn  and  took  his  corporal  oath  upon  half  of  the  said 

ihe  Holy  Gospel  of  God  before  the  said  R.  L.,  R  D.  P.  W.Htwatt, 

''  *  ,     ^  .         upon  the  hear- 

and  //.  S.  G.  (so  being  such  commissioners  as  aforesaid),  ing  of  the  said 
that  the  evidence  which  the  said  J.  O.  should  give  upon  "^^i^^jlg^cor- 
the  hearing  of  the  said  appeal  should  be  the  truth,   the  poral  oath. 
whole  truth,  and  nothing  but  the  truth,  (they  the  said  com-  ^^^  shewing 

missioners  then  and  there  having  authority  to  administer  that  the  oath 

was  taken  m 

a  judicial  pro* 
(fl)  Decided  in  Hil.  Term,  1843  (Jan.  «8).  ceeding. 
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1842.         the  said  oath  to  the  said  J.  O.  in  that  behalf.)     And  the 
jurors  aforesaid   upon  their  oath  aforesaid  do  further  pre- 
V.  sent,  that  upon  the  hearing  of  the  said  appeal  it  then  and 

The  Queen,  tij^^e  became  and  was  a  material  question  whether  a  certain 
receipt  then  and  there  produced  b^  the  'said  J.  O.  was 
given  to  him  before  the  12th  day  of  September  then  last 
past.  And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present,  that  the  said  J.  O.  being  so  sworn  as 
aforesaid,  not  having  the  fear  of  God  before  his  eyes,  nor 
regarding  the  laws  of  this  realm,  but  contriving  and  intend- 
ing to  prevent  the  due  course  of  law  and  justice,  then  and 
there,  on  the  hearing  of  the  said  appeal  aforesaid,  upon  his 
oath  aforesaid  falsely,  corruptly,  knowingly  and  wilfully, 
before  the  said  R.  L.,  F.  D.  P.  and  H.  S.  G.  the  commis- 
sioners aforesaid,  did  depose  and  swear,  amongst  other 
things,  that  the  receipt  aforesaid  was  given  to  him  the  said 
J.  O.  before  the  said  12th  day  of  September  aforesaid, 
whereas  in  truth  and  in  fact  the  said  receipt  was  not  given 
to  him  the  said  J.  O.  before  the  12th  day  of  September 
aforesaid,  as  he  the  said  J.  O.  at  the  time  of  the  taking  of 
the  false  oath  above  mentioned  well  knew.  And  so  the 
jurors  aforesaid  say,  that  the  said  J.  O.  on  the  said  day 
of  February,  in  the  fifth  year  of  the  reign  aforesaid,  at  the 
parish  aforesaid,  in  the  district  and  county  aforesaid,  in  man- 
ner and  form  aforesaid,  falsely  and  wickedly  did  commit 
wilful  and  corrupt  perjury,  &c. 

Amongst  the  errors  assigned,  which  were  very  numerous, 
were  the  following  : — 

1.  That  it  does  not  appear  by  or  from,  nor  is  it  alleged 
in  the  said  indictment  that  the  said  appeal,  which  it  is  in  the 
said  indictment  alleged  came  on  to  be  heard,  was  an  ap- 
peal against  such  a  certificate  or  certificates  as  in  the  said 
indictment  mentioned,  or  that  the  same  appeal  was  such  an 
appeal  as  the  said  li.  L.,  2\  D.  P.  and  //.  ^j.  G.  or  any  of 
them  had  power,  authority  or  jurisdiction  to  hear  or  deter- 
mine, and  if  these  persons  had  no  power,  authority  or  ju- 
risdiction to  hear  such  appeal,  then   they  had  no  power. 
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authority  or  jurisdiction  to  admiDister  to  the  said  Josiah        1843. 
Overton  the  said  oath  which  it  is  in  the  said  indictment  al-      ^!^'^^ 

OVEBTOK 

ieged  that  he  the  said  Jonah  Overton  took  hefore  them.  «. 

2.  That  it  is  not  in  or  by  the  said  indictment  averred  or    "®  Queen. 
alleged,  or  su£Sciently  or  properly  averred  or  alleged,  that 

the  said  appeal,  which  is  in  the  said  indictment  alleged  came 
00  to  be  heard,  was  such  an  appeal  as  the  safd  22.  Z., 
F.  D.  P.  and  H.  S.  G.  or  any  of  them  had  power,  au- 
thority or  jurisdiction  to  hear  or  determine. 

3.  That  the  nature  or  purpose  of  the  said  meeting  in 
the  said  indictment  mentioned  and  described  as  ''  a  meeting 
then  and  there  held  by  the  commissioners  aforesaid  for 
the  purpose  of  hearing  and  determining  appeals  against  the 
certificates  of  supplementary  charges  made  by  one  John 
Lu,  crown  surveyor,  in  pursuance  of  the  said  acts,"  is  not 
by  such  description,  or  by  any  averment  or  allegation  in  the 
said  indictment  contained,  sufficiently  or  properly  stated, 
alleged  or  explained. 

4.  That  the  nature,  description  or  purpose  of  the  said 
appeals  in  the  said  indictment  described  as  **  appeals 
against  the  certificates  of  supplen^entary  charges  made  by 
one  John  Lee^  crown  surveyor,  in  pursuance  of  the  said 
acts,"  is  not  in  or  by  the  said  indictment  sufficiently  or  pro- 
perly averred,  stated  or  explained. 

5.  That  the  nature,  description  or  purpose  of  the  said 
certificate  in  the  said  indictment  described  as  '^  certificates 
of  supplementary  charges  made  by  one  John  Lee,  crown 
surveyor,  in  pursuance  of  the  said  acts,"  is  not  in  or  by  the 
said  indictment  sufficiently  or  properly  averred,  stated  or 
explained. 

6.  That  the  nature,  description  or  purpose  of  the  said 
charges  in  the  said  indictment  described  as  *'  supplementary 
charges  made  by  one  John  Lee,  crown  surveyor,  in  pur- 
suance of  the  said  acts,"  is  not  in  or  by  the  said  indictment 
sufficieoty  or  properly  averred,  stated  or  explained. 

IS.  That  neither  the  office,  nor  the  duty,  nor  the  power 
or  authority  of  the  said  R.  L.,  F.  D.  P.  and  H.  «S«  G.  in 
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1842.         the  said  indictment  mentioned,  or  any  of  them,  is  in  the 
^"^^^^^      said  indictment  stated  or  set  forth  with  sufficient  or  proper 

OVERTOM  /^    .         ,  1 

V,  accuracy  or  precision,  or  so  as  to  sufnciently  or  properly 

The  Queen,  gi^jg  ^^  shew  that  those  persons,  or  any  of  them,  had  a 
competent  or  sufficient  power  or  authority,  or  any  power 
or  authority  whatsoever,  to  hear  or  determine  the  said  ap- 
peal in  the  said  indictment  mentioned,  or  any  appeal  what- 
soever, or  to  administer  the  said  oath  in  the  said  indictment 
mentioned,  or  any  oath  whatsoever,  to  the  said  Josiah 
Overton.  And  that  the  description  contained  in  the  said 
indictment,  that  is  to  say,  '*  Commissioners  acting  in  the 
examination  of  certain  acts  of  parliament  relating  to  the  du- 
ties of  assessed  taxes  in  and  for  the  district  of  the  hundred 
of  Knightlow,  in  the  county  of  Warwick,"  does  not,  nor 
does  any  other  statement  or  averment  in  the  said  indict- 
ment contained  sufficiently  or  properly  point  out,  specify 
ascertain,  or  describe  the  office,  or  the  nature  of  the  office 
or  the  duties,  power  or  authority  of  the  said  R.  L.,  F,  D.  P. 
and  H.  S,  G,  in  the  said  indictment  mentioned,  or  any  of 
them  as  such  commissioners  as  in  the  said  indictment  men- 
tioned, or  sufficiently  or  properly  state  or  shew  that  those 
persons,  or  any  of  them,  had  a  competent  or  sufficient 
power  or  authority,  or  any  power  or  authority  whatsoever, 
to  hear  and  determine  the  said  appeal  in  the  said  indict- 
ment mentioned,  or  to  administer  the  said  oath  in  the  said 
indictment  mentioned,  or  any  oath  whatever  to  the  said 
Josiah  Overtoil*  And  also  that  it  is  not  in  or  by  the  said 
indictment  averred,  shewn  or  stated,  or  sufficiently  or  pro* 
perly  averred,  shewn  or  stated,  that  the  said  R.  Z.,  J*'.  D.  P. 
and  //.  S.  G.  had,  or  that  any  of  them  had,  sufficient  or 
competent  power  or  authority,  or  any  power  or  authority 
whatever,  to  hear  the  said  appeal  in  the  said  indictment 
mentioned,  or  any  appeal  whatever,  or  to  administer  to  the 
said  Jonah  Overton  the  said  oath  in  the  said  indictment 
mentioned,  or  any  oath  whatever.  And  also  that  it  is  not 
in  or  by  the  said  indictment  stated  or  alleged,  nor  does  it 
thereby  appear  that  the  said  R.  £.,  F.  D.  P.  and  H.  S.  G. 
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at  the  time  of  hearing  the  said  appeal,  or  at  the  time  of  ad- 
ministering the  said  oath  in  the  said  indictment  mentioned, 
were  or  that  any  of  them  then  was  a  commissioner  for  the 
affairs  of  taxes. 

n.  That  the  said  R.L.,  F.  D.  P.  and  H.  S.G.  in  the 
said  indictment  named  had  not  nor  had  either  of  them  hy 
law  any  power  or  authority  whatever  to  administer  an  oath 
to  the  said  Jo$iah  Overton^  or  to  any  other  person  ex- 
amined or  to  be  examined  as  a  witnsss  on  the  hearing  of 
the  said  appeal  in  the  said  indictment  mentioned. 
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Overton 

V, 

The  Queen. 


W.  T.  S.  Darnel  for  the  prisoner  {a).  The  indictment  is 
bad.  It  does  not  state  with  sufficient  particularity  what  the 
appeal  was,  nor  that  there  was  any  judicial  proceeding  over 
which  the  commissioners  had  jurisdiction.  By  the  as- 
sessed tax  acts,  43  Geo.  S,  c.  99^  and  48  Geo.  3,  c.  141  (6), 


(a)  Before  Lord  Denman  C.  J., 
FutteiOHf  Coleridge  and  Wighlman 
Js.  (Jan.  18,  1843). 

(6)43G.  3.c.99,8.21.  "That 
every  snch  sorveyor  or  surveyors, 
inspector  or  inspectors,  shall  at  &c. 
cerafy  in  writing  to  two  or  more 
of  the  said  commissioners  all  such 
sorcharges  as  they  may  lawfully 
make,  and  sliall  give  or  cause  to 
be  given  to  every  person  so  sur- 
charged, or  leave  or  cause  to  he 
left  at  his  or  her  last  or  usual  place 
of  abode  in  the  district  where  such 
sarcharge  shall  be  made,  notice  in 
writing  of  snch  surclinrge,  and  of 
the  amoant  for  which  he  or  she 
ihall  bare  been  charged  by  virtue 
of  such  certi6cate." 

Sect.  24.  "  Tliat  if  any  person 
or  persons  shall  think  himself,  her- 
self or  themselves  respectively 
overcbai^ged  or  overrated  by  any 
assessment  or  surcharge  to  be 
made  by  Tirtue  or  in  pursuance  of 
loy  act  or  acts  before  mentioned. 


it  shall  be  lawful  for  him,  her  or 
them  respectively,  to  appeal  to 
the  commissioners  for  putting  in 
execution  the  said  net  or  acts  in 
relation  to  such  assessment,  on 
giving  at  the  least  ten  days  notice 
thereof  to  the  said  surveyor  or  in- 
spector, or  to  one  or  more  of  the 
assessors  of  the  place  wherein  such 
assessment  or  surcharge  shall  be 
made  of  such  intention  to  appeal, 
and  the  said  commissioners  or  any 
two  or  more  of  them  shall  and 
they  are  hereby  required  to  hear  and 
determine  all  such  appeals,  except 
where  it  shall  appear  tu  the  said 
commissioners  that  the  person  ap- 
pealing shall  have  omitted  to  give 
such  notice  thereof  to  the  proper 
officer  aforesaid,  in  which  case  it 
shall  he  lawful  for  the  said  com- 
missioners and  they  arc  hereby  re- 
quired to  dismiss  the  appeal,  and 
to  confirm  the  assessment  or  sur- 
charge appealed  against." 

48  G.  3,c,  141.  No.  III.  rules  4, 
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there  are  many  appeab  directed  to  be  tried  before  the  com- 
miMionerSy  and  various  directions  are  therein  given  as  to 


V. 


Tb^  QufiEif .  ^  ^"^  ^*  ^'  "  ^  order  that  due  time 
may  be  given  for  hearing  appeals 
against  such  first  assessments,  the 
respective  commissioners  are  here- 
by required  and  strictly  enjoined 
to  deliver  in  all  cases  relating  to 
ibe  duties  of  assessed  taxes  their 
hat  duplicates  thereof  to  the  re- 
spective collectors  on  or  before  the 
90th  day  of  July  in  each  year, 
with  directions  to  cause  public  no- 
tice thereof  to  be  given  in  the 
parish,  ward,  or  place  to  which 
such  duplicates  relate,  to  which 
duplicates  in  the  hands  of  such 
collectors  all  persons  interested 
^hall  have  access,  and  may  exa- 
mine the  same  at  any  reasonable 
time  in  the  day-time,  and  in  all 
cases  relating  to  the  duties  on  pro- 
perty, professions,  trades  and  of- 
fices, the  respective  commissioners 
shall  as  and  when  they  shall  make 
an  assessment  on  any  person  or 
persons  cause  a  notice  thereof  to 
be  given  in  the  manner  directed 
by  the  acts  relating  to  the  said 
last-mentioned  duties  to  the  party 
or  parUes  charged  in  and  by  such 
assessment  within  the  space  of 
three  days  after  making  such  as- 
sessment, and  so  from  time  to  time 
until  all  such  assessments  shall  be 
made,  in  which  certificates  shall 
be  inserted  the  times  limited  for 
hearing  the  appeals  therefrom.*' 

5.  "All  appeals  against  such 
first  assessments  shall  be  entered, 
and  due  notice  thereof  given 
within  the  repective  times  here- 
after limited,  that  is  to  say,  in  all 
cases  relating  to  the  duues  on  as- 
sessed taxes  within  twenty.eight 
days  after  the  delivery  of  the  du- 


plicates of  the  first  assessments  to 
the  respective  collectors  of  the  pa- 
rishes, wards  or  places  for  which 
such  assessments  shaU  be  made, 
and  in  all  cases  relating  to  the  du- 
ties on  property,  professions,  trades 
and  offices  within  fifteen  days  after 
the  date  of  the  notice  of  such  first 
assessment  to  the  party  or  parties 
chained  therewith." 

6.  ''All  appeals  against  such  first 
assessments  of  the  duties  of  as- 
sessed taxes  in  any  year  shall  be 
heard  and  determined  between 
the  20th  day  of  August  and  the 
10th  day  of  September  following, 
and  on  such  day  or  days  within 
the  time  herein  limited,  as  the 
commissioners  of  the  division  shall 
appoint,  whereof  they  are  herebjr 
required  to  give  nouce  in  the  man- 
ner in  which  such  notices  have 
usually  been  given  in  the  several 
parishes,  wards  and  places  in  their 
division,  and  all  appeals  against 
such  first  assessments  of  the  duties 
on  property,  professions,  trades  and 
offices  in  any  year  shall  be  heard 
and  determined  as  soon  after  no- 
tice thereof  shall  be  g^ven  to  the 
respective  commissioners  as  con- 
veniently can  be  done,  and  for 
that  purpose  the  said  respective 
commissioners,  or  two  of  them  at 
the  least,  shall  meet  together 
within  eight  da^s  after  any  such 
notice  of  appeal  shall  have  been 
received  by  them,  and  so  from  day 
to  day,  or  from  time  to  time,  at 
reasonable  intervals,  with  or  with- 
out adjournment,  until  all  appeals 
against  such  first  assessment  shall 
be  heard  and  determined,  of  which 
day  or  days  of  appeal  the  said  re- 
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the  forms  necessary  to  be  gone  through  before  such  appeal 
cao  be   heard.     It  is  necessary   to  aver  that  the  parties 
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s^u?e  conunissiooers  shall  cause 
nodce  to  be  given  to  the  respective 
appellaoU;  protided  always  that 
io  ereij  case  where  the  party  assess- 
ed shall  be  prevented  from  appeal- 
ing within  the  time  herein  limited, 
or  firom  attending  in  person  at  the 
time  limited  for  hearing  the  appeal 
o(  such  partj  by  absence  or  sick- 
oesd  or  other  sufficient  cause,  to 
be  proved  before  the  respective 
comQussiooers  on  the  oath  or  so- 
leroa  affirmatioo  of  the  party,  it 
ihall  be  lawful  for  the  respective 
commissioners  to  enter  such  ap- 
peal after  the  time  herein  limited, 
or  to  postpone  the  hearing  thereof 
for  such  reasonable  time  as  shall 
be  necessary,  so  that  no  delay 
shall  be  thereby  occasioned  in  the 
pajmeot  or  collection  of  the  sums 
cootained  in  the  said  first  assess- 
ment. 

No.  IV.  rules  1  and  2.  1.  «  If 
aoj  inspector  or  surveyor  shall 
bve  surcharged  any  person  or  per- 
sons for  aoy  matter  or  thing  for 
which  a  surcharge  is  allowed  by 
the  acts  relating  to  the  said  duties 
respectively,  it  shall  be  lawful  for 
such  inspector  and  surveyor  to  de- 
lirer  his  or  their  ceruficates  of  sur- 
charge, explicitly  stating  the  par- 
dculars  in  respect  to  which  such 
larcharge  has  been  made  to  the 
respective  commissioners  in  re- 
spect of  the  duties  of  assessed 
laies  at  any  time  on  or  before  the 
Uth  day  of  December  in  each 
jear  of  assessment  for  the  whole 
of  Mich  year,  and  in  respect  of  the 
duties  on  property,  professions, 
trades  and  offices,  at  any  time 
after  the  time  herein  prescribed 
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for  making  the  first  assessments  The  Qu£fiv. 
of  the  said  duties  for  that  year, 
and  from  time  to  time  until  the 
commissioners  shall  have  com- 
pleted all  the  assessments  of  their 
division  for  that  year,  and  shall 
have  delivered  in  the  manner  di- 
rected by  the  said  acts  the  dupli- 
cates thereof,  and  the  same  shall 
have  been  entered  of  record  in  his 
Majesty's  Exchequer,  which  certifi- 
cates of  surcharge  shall  be  signed 
and  allowed  by  two  of  the  respec- 
tive commissioners  under  the  re- 
strictions, and  subject  to  appeal 
under  the  conditions  prescribed 
by  the  said  acts  respectively.'' 

S.  **  Ail  appeals  against  such 
surcharges  relating  to  the  duties  of 
assessed  taxes  shall  be  heard  and 
determined  by  the  commissioners 
of  the  division,  or  any  two  or  more 
of  them,  between  the  20th  day  of 
January  and  the  20th  day  of  Fe- 
bruary following,  and  all  appeals 
against  such  surcharges  relating  to 
the  duties  on  property,  professions, 
trades  and  offices  shall  be  heard 
and  determined  according  to  the 
directions  of  this  act  before  pre- 
scribed, in  respect  of  appeals 
against  the  first  assessments  of 
the  same  duties  by  the  respective 
commissioners;  provided  always, 
that  in  every  case  where  the  party 
surcharged  shall  have  been  pre- 
vented by  absence  or  sickness  or 
othersufficient  cause,  to  be  proved 
before  the  respective  commission- 
ers on  the  oath  or  solemn  affirma- 
tion of  the  said  party,  from  appeal- 
ing within  the  time  herein  limited, 
or  from  attending  in  person  at  the 
time    limited    for    hearing   such 
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1842.         administering  the  oath  have  authority  so  to  do.     This  on 
^'^^      the  face  of  the  indictment  appears  to  be  a  case  of  particu- 

OvBRTON 

V.  lar  and  not  general  authority.     The  indictment  must  there- 

The  Queen,  (qj^q  shew  the  circumstances  requisite  to  give  the  commis- 
sioners in  this  case  authority  to  administer  the  oath.  The 
only  statement  in  the  indictment  is,  "  That  a  certain  appeal 
of  one  Wm.  Heteatt  in  due  form  oflaiocanie  on  to  be  heard.*' 
The  Court  from  this  bare  statement  cannot  judicially  know 
that  the  necessary  forms  were  gone  through  before  this 
appeal  was  heard  ;  and,  if  they  were  not,  the  commissioners 
could  not  hear  the  appeal,  and  consequently  could  not  have 
had  authority  to  administer  the  oath.  But,  assuming  that 
the  commissioners  had  a  general  jurisdiction  to  hear  such  an 
appeal,  the  indictment  is  still  defective,  as  it  does  not  shew 
that  the  preliminary  form  connected  with  such  an  appeal 
had  been  gone  through.  Since  the  passing  of  23  Geo.  2, 
c.  1 1,  it  has  been  sufficient  to  set  forth  the  substance  of  the 
offence;  but  it  has  always  been  held  that  the  indictment 
must  shew  that  there  was  a  judicial  proceeding  pending,  in 
which  the  oath  was  administered.  Lord  Mansfield  C.  J.,  in 
giving  judgment  in  the  case  of  Rex  v.  Aylett(^a),  lays  down 
the  rule  to  be  this  : — "  It  is  necessary  in  every  crime  that 
the  indictment  charge  it  with  certainty  and  precision,  to 
be  understood  by  everybody,  alleging  all  the  requisites  which 
constitute  the  offence,  but  every  crime  stands  on  its  own 
circumstances  and  has  peculiar  rules.  In  the  case  of  per- 
jury I  take  the  circumstances  requisite  to  be  these,  the  oath 
must  be  taken  in  a  judicial  proceeding  before  a  competent 
jurisdiction,  and  it  must  be  material  to  the  question  depend- 
ing." In  Rex  V.  Nicholl{b)  Bayley  and  Farke  Js.  concurred 
in  holding  that  an  indictment  to  be  good  must  be  so  without 
the  help  of  inference.  Every  indictment  ought  to  give  such 
a  circumstantial  statement  of  the   charge  as   will   enable 

appeals,  it  shall  be  lawful  for  the  thereof  for  such  reasonable  time 

respective  commissioners  to  enter  as  may  be  necessary. " 
such  appeal  after  the  time  herein  (a)  1  T.  R.  69* 

limited,  or  to  postpone  the  hearing  (6)  1  B.  &  Adi  SI. 
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the  prisoner  to  have  the  opinion  of  this  Court  whether  it         i842. 

amounts  in  law  to  an  oflfence.     It  is  generally  a  good  rule      ^!^^^ 

Overton 
iu  indictments  that  the  special  manner  of  the  whole  fact  9. 

ought  to  be  set  forth  with  such  certainty  that  it  may  judi-    '^^®  Queen. 

cially  appear  to  the  Court  that  the  indictors  have  not  gone 

upon  insufficient  premises  (ci).    [Other  objections  were  also 

urged,  the  arguments  upon  which  are  omitted,  as  the  Court 

ga?e  no  judgment  on  them.] 

J.  Hildyard  contr^.     The  indictment  is  sufficient ;  as  it 
complies  with  the  provisions  of  the  statute  23  Geo*  2,  c.  II, 
s.  1 ;  here  the  substance  of  the  offence,  the  court  before 
whom  the  oath  was  taken,  and  their  authority  to  administer 
the  oath,  are  averred.     It  states  "  that  a  meeting  was  held 
by  the  commissioners  of  assessed   taxes  to    hear  appeals 
against  the  certiBcates  of  supplementary  charges  made  by 
John  Lee,  crown  surveyor,  and  that  a  certain  appeal  of  one 
William  Hewatt  in  due  form  of  law  came  on  to  be  heard ;" 
that  shews  that  the  appeal  was  such  an  appeal  as  the  com- 
missioners had  jurisdiction  to  hear,  and  the  Court  cannot 
discard  the  words  **  in  due  form  of  law"  from  their  consi- 
deration.    If  the  argument,  urged  for  the  prisoner,  be  cor- 
rect«  that  the  indictment  must  shew  that  certain  preliminary 
forms  have  been  gone  through  before  any  appeal  can   be 
beard  by  the  commissioners,  it  will  have  the  effect  of  re- 
pealing  the  statute,  and  will  render  indictments  for  this 
offence  liable  to  be  quashed  for  want  of  mere  form,  which 
it  was  the  intention  of  the  framers  of  the  statute  to  prevent, 
as  plainly  appears  from  the  language  of  the  preamble.     In 
Rex  V.  Dowtin  (6)  Lord  Kenyon  C.  J.   regrets  that  prose- 
cutors do  not  avail  themselves  of  this  remedial  statute;  and 
Buller  J.  concurs  with  him  in  holding  that  all  that  is  neces- 
sary to  state  18,  that  there  was  a  certain  cause,  Sic.  and  that 
it  came  on  to  be  tried  in  due  course  of  law.     In  Rex  \\ 
Callanan(c)  Abbott  C,  J.  observes,  that  the  indictment  will 

(c)  Ilawk.  P.  C.  bk.  ii.  c.  t5,  sec.  57. 

{h)  6  T.  R.  311.  (c)  G  B.  &  C.  104;  <S.C.  9  D.  &  R.  97. 
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be  sufficient  if  it  contain  the  substance  of  the  offence,  the 
person  before  whom  the  oath  was  taken,  and  his  authority 
to  administer  the  oath.  Taking  into  consideration  the 
object  of  the  act,  which  was  framed  to  remove  the  difficul- 
ties before  felt  by  reason  of  the  averments  and  matters 
which  were  usually  set  out  in  indictments  for  perjury,  the 
Court  ought  not  to  require  more  than  the  words  of  the 
legislature  have  made  necessary."  [Patieson  J,  In  that 
case  the  record  does  not  appear  to  be  set  out  fully.] 


W.  T.  S.  Datiiel  in  reply.  The  case  of  Rex  v.  Callanan, 
as  reported  in  9  Dowl.  8c  Ry,  97»  shews  that  there  was  a 
judicial  proceeding  pending,  and  there  the  indictment  set 
out  sufficient  for  the  Court  to  take  cognizance  of  that  fact. 
In  the  course  of  the  day  Lord  Denman  C.  J.  said^  w^  have 
now  the  record  of  the  case  of  Rex  v.  Callanan  before  us, 
and  it  distinctly  sets  out  the  judicial  proceeding  in  which  the 
oath  was  administered  ;  that  case  therefore  is  of  no  autho- 
rity for  the  prosecution  here  (a). 

Cur.  adv.  vult. 


(a)  The  indictment  stated  ^'that 
C  C,  contriving  and  intending  to 
injure  one  T.  Stevem,  and  in  order 
to  obtain  a  rule  of  the  Court  of 
B.  R.,  whereby  it  might  be  ordered 
by  the  said  Court  that  the  said  T.S. 
should  shew  cause  why  a  certain 
judgment  signed  on  a  warrant  of 
attorney  in  a  cause  in  the  said 
Court  of  Stevens  against  Calla- 
naUt  and  the  execution  issued 
thereon  should  not  be  set  aside, 
and  the  said  warrant  of  attorney 
be  delivered  up  to  be  cancelled, 
and  why  the  proceeds  of  the  said 
execution  should  not  he  restored 
to  the  said  C.  C ,  and  why  the  said 
T.  S,  should  not  pay  the  costs  of 
that  application,  and  that  in  the 
meantime  the  said  proceeds  should 
remain  in  the  hands  df  the  sheriff 
of  the  county  of  Middlesex,  came 


in  his  proper  person  on  &c.  at  &c. 
before  T.  J.  CAell,  gentleman,  and 
the  said  defendant  then  and  there, 
to  wit,  on  &c.  at  Arc.  was  duly 
sworn  and  did  take  his  corporal 
oath  upon  the  Holy  Gospel  of  God 
before  the  said  F.  J.  Chell,  he  the 
said  F.  /.  CheU  then  and  there 
having  sufficient  and  competent 
power  and  authority  to  administer 
the  said  oath  to  the  said  C.  C.  in 
that  behalf,  and  the  said  C  C.  be- 
ing so  sworn  as  aforesaid,  falsely 
&c.  did  then  and  there,  before  the 
said  F.  J.  Chell  as  such  commis- 
sioner as  aforesaid,  depose,  swear, 
and  make  affidavit  in  writing, 
amongst  other  things,  in  substance 
&c.'*  The  indictment  then  set  out 
the  affidavit,  which  stated,  amongst 
other  things,  "  that  C.  C.  had  ap« 
plied  to  the  said  T.  S,  for  a  loan 
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Lord  Denman  C.J.  delivered  the  judgment  of  the  Coart 
as  follows : — This  was  a  writ  of  error  on  a  conviction  for 
perjury,  whereof  defendant  was  convicted  at  the  last  War- 
wickshire assizes. 

One  of  the  numerous  objections  to  the  validity  of  the 
iDdictment  was,  that  the  oath  did  not  appear  to  have  been 
administered  io  the  course  of  any  judicial  proceeding. 

It  is  clear  that  the  crime  of  perjury  cannot  be  committed 
except  in  the  course  of  such  proceeding,  and,  as  a  more 
general  proposition,  that  every  indictment  ought  to  contain 
all  the  ingredients  that  compose  the  crime.  But  defendant 
in  error  argues  that  23  Geo,  2,  c.  11,  s,  1,  expressly  passed 
to  remove  difficulties  in  the  conviction  of  offenders  of  this 
sort,  dispenses  with  the  necessity  of  shewing  the  oath  to 
Inve  been  taken  in  a  judieial  proceeding  more  fully  than  it 
is  here  shewn. 

The  enactment  is,  **  That  in  every  indictment  for  wilful 
aod  corrupt  perjury  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  oiFence  charged  upon  the  defendant,  and 
by  what  court,  or  before  whom  the  oath  was  taken  (averring 
such  court,  or  such  person  or  persons  to  have  a  sufficient 
authority  to  administer  the  same),  together  with  the  proper 
averment  or  averments,  to  falsify  the  matter  or  matters 
whereon  the  perjury  is  assigned,  without  setting  forth  the 
bill,  answer,  information,  indictment,  declaration  or  any 
part  of  any  record  or  proceeding  either  in  law  or  equity 
(other  than  as  aforesaid),  and  without  setting  forth  the 
commission  or  authority  of  the  court,  or  person  or  persons 
before  whom  the  perjury  was  committed.^ 

The  ''  substance  of  the  offence"  is  still  required  to  be 
set  forth,  which  cannot  be  without  the  oath  appearing  to 
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of  150L  which  r.  S.  bad  agreed 
to  let  C.  C.  have  upon  having  a 
mortgage  upon  his  C.  C.'f  house, 
aod  as  a  collateral  security  a  war- 
nuit  of  auomcy  to  accompany  the 
md  mortgage,  that  the  mortgage 
aod  warrant  of  attorney  were  pre- 
pared for  350/.  although  no  more 


than  150/.  was  advanced  &c/'  "  all 
which  said  several  matters  and 
things  so  deposed  and  sworn  by 
the  said  C.  C.  as  aforesaid,  were 
and  each  of  them  was  material  for 
obtaining  and  supporting  the  said 
role." 


1842. 


Overton 

V. 

The  QiTEEir. 


Overton 
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1849.         have  been  in  a  judicial  proceeding.     That  being  done,  the 
enacting  part  says  it  shall  then  be  sufficient  to  name  the 
v.  court  or  tlie  person  before  whom  the  oath  was  taken — not 

Tiie  Queen.    ^^^  ^y^^  character  of  the   proceeding   being  omitted  the 

averment  of  competency  to  administer  an  oath  shall  supply 
that  fact. 

Further,  the  statute  is  pointed  to  the  particulars  which  it 
means  to  dispense  with,  viz.  the  setting  forth  of  legal  docu- 
ments,— formerly  required  or  accustomed  to  appear  on  the 
face  of  the  indictment, — ''  bill,  answer,  &c.  or  any  part 
of  any  proceeding  in  law  or  equity,"  those  very  documents 
which  it  was  in  former  times  so  difficult  to  prove,  that  the 
evil  of  improper  acquittals,  as  far  as  the  justice  of  the  case 
required,  had  become  so  frequent  and  injurious. 

The  indictment  was,  however,  defended  by  a  decision 
of  this  Court,  Rex  v.  CaUanan{a).  Lord  TenUrden  is 
there  reported  to  have  said  :  ''Looking  at  the  act  23  Geo.  2, 
we  find  that  all  that  is  required  to  be  set  out  in  indictments 
for  perjury  is  the  substance  of  the  offence  charged,  and  by 
what  court  or  before  whom  the  oath  was  taken,  averring 
such  Court  or  person  to  have  competent  authority  to  ad- 
minister the  same,  without  setting  forth  the  commission  or 
authority  of  the  court  or  person  before  whom  the  perjury 
was  committed.  The  present  indictment  sets  forth  the 
substance  of  the  matter  s^oorn,  the  person  before  whom  the 
oath  was  taken,  and  avers  that  he  had  authority  to  adminis- 
ter it."  From  the  expression  literally  taken,  an  argument 
might  be  drawn  that  Lord  Tenterden  thought  the  substance 
of  the  matter  sworn  to  be  the  substance  of  the  offence,  and 
that  an  allegation  that  the  oath  was  taken  before  any  person 
*'  having  competent  authority,  &c."  would  suffice,  an  inter- 
pretation inconsistent  with  that  correctness  of  language 
which  distinguished  that  learned  judge. 

But  Lord  Tenterden  must  have  been  speaking  of  that 
indictment,  on  examining  which  we  find  that  it  clearly 
stated  a  judicial  proceeding  to  have  been  pending  in  this 

(a)  6  B.  &  C.  104;  S.C.  9  D.&R.  97. 
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Court,  and  that  the  oath  was  administered  in  the  course  of         i842. 
that  proceeding.     The  enacting  part  of.  the  statute  was  ex-      ^^^^^^^^ 
presslj  pursued,  for  Mr.  Che/l  was  averred  to  have  suffi-  v. 

cient  authority  to  administer  the  oath :  tlie  part  expressly   '^^  Queen. 
dbpensed  with  in  the  subsequent  clause  {"  without  setting 
forth  of  the  commission*')  being  the  only  thing  omitted  in 
the  indictment. 

We  think,  therefore,  that  this  case  is  inapplicable  to  the 
present,  and  our  opinion  that  the  act  itself  is  inapplicable 
is  confirmed  by  the  language  of  Lord  Mansfield,  and  of 
Bayley  J.  in  the  cases  cited,  both  of  course  speaking  long 
after  the  23  Geo.  2.  And,  as  the  appeal  mentioned  in 
the  indictment  may,  for  all  that  appears,  have  been  such  an 
appeal  as  is  not  a  judicial  proceeding,  we  think  the  indict- 
ment omits  a  material  ingredient  in  describing  the  offence, 
and  that  our  judgment  must  be  for  the  plaintiff  in  error. 

G.  Judgment  for  the  plaintiff  in  error. 


The  Queen  r.  The  Inhabitants  of  the  Township  of 
EvENwooD  and  Barony  (a). 

On  appeal  to  the  Quarter  Sessions  for  the  county  of  Dur-  On  appeal 

*^^  .  ,  against  an  or- 

ham,  at  Michaelmas,  1842,  agamst  an  order  for  the  removal  der  of  removal 

of  Margaret,  the  widow  of  William  Robinson,  and  her  five  ^~"  ^'^V  ?' 
*         *  '  .      ■"•  appealed, 

children,  from  the  township  of  Middlestone  to  the  township  and  stated  as 
of  Evenwood  and  Barony,  both  in  the  same  county,  the  l^^riha^  pwi'- 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  per  had  gained 

^  I      i*  11       •  a  subsequent 

Court  upon  the  followmg  case  :—  settlement  in 

The  paupers  were  removed  on  an  examination  taken  on  ^-  ^3^  »^nt»ng 
■^      "^  a  tenement. 

the  18th  of  August,  1842,  which  set  forth  a  settlement  of  Atthetrial 

the  sessions 
(a)  Decided  in  Trinity  term,  184S,  (June  16th.)  would  not  al- 

low the  appeU 
Unts  to  prove  their  case,  because  their  ground  of  appeal  contained  no  statement  of  the 
ptujper's  residence  in  C. 

Held,  that  the  sessions  had  decided  the  case  on  the  merits,  that  their  judgment  was 
coodasive,  and  that  the  appellants  could  not  remove  the  pauper  to  C.  upon  the  same 
settlement. 

VOL.  111. —  O.  D.  L 
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1842.        the  paupers  in  the  said  township  of  Evenwood  and  Barony, 

r^^^^^"^      derived  to  them  from  William  Robinson,  deceased,  the  late 

V.  husband  of  the  pauper  Margaret  Robinson,  and  the  father 

'tSr."  »f  h"  «"  cbiUren.  he  h..i„,  b«.  „ttl.d  i.  .b.  -id  t,™- 

and  Baront.   ship,  by  reason  of  his  having  rented  aud  occupied  a  farm  of 

land  therein,  from  May-day,  1824,  to  May-day,  I8d7|  at 

the  rent  of  50/.  a  year,  and  having  paid  the  said  rent  for 

the  said  farm,  and  having  resided  in  the  said  township  of 

Evenwood  and  Barony,  on  the  said  farm,  whilst  such  tenant 

thereof,  for  more  than  a  year.    Against  the  order  of  remoTal, 

founded  on  this  examination,  the  township  of  Evenwood 

and  Barony  appealed,  and  the  notice  of  the  grounds  of  this 

appeal,  delivered  by  the  overseers  of  the  said  township, 

after  putting  in  issue  the  settlement  alleged  to  have  been 

obtained  in  their  township  by  the  said  William  Robinson 

proceeded  to  state  the  further  objection  of  the. appellants  to 

the  order  of  removal,  as  follows  : — 

That  by  an  order  of  removal,  bearing  date  on  or  about 
the  16th  September,  1841,  and  made  by  8cc.  (whereby  the 
said  Margaret  Robinson  and  her  said  five  children  were  or- 
dered to  be  removed  from  the  township  of  St.  Helen's 
Auckland,  in  the  said  county  of  Durham,  to  your  said  town- 
ship of  Middiestone,)  the  settlement  of  the  said  Margaret 
Robinson  and  of  her  said  children  was  adjudged  to  be  in 
your  said  township,  and  that  the  said  order  of  removal  was 
afterwards,  that  is  to  say,  on  the  5th  day  of  April,  in  this 
year,  at  the  General  Quarter  Sessions  of  the  Peace,  holden 
in  and  for  the  county  of  Durham,  confirmed,  on  appeal,  by 
the  said  Court  of  General  Quarter  Sessions,  subject  to  a  case, 
which  case  and  the  points  therein  and  proceedings  thereon 
have  been  since  abandoned  by  your  said  township,  and 
therefore  the  judgment  of  the  said  court  confirming  the  said 
order  of  removal  remains  unreversed,  and  is  in  full  force 
and  efi^ect :  and  that  no  settlement  having  been  gained  by 
the  said  Margaret  Robinson  and  her  five  children,  or  any  of 
them,  in  our  said  township,  subsequent  to  the  date  of  the 
before-mentioned  order  of  removal,  nor  any  such  subsequent 
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settlement  being   alleged  in   the  order  and   examinations,         1842. 
agtimt  which  we  now  appeal,  it  is  not  lawful  to  remove  the    ^    ^ 
said  Margaret  Robinson  and  her  children,  or  any  of  them,  v, 

from  your  said  township  to  our  said  township,  but  the  set-  evenwood^ 
dement  of  the  said  Margaret  Robinson  and  her  children,  and  <ind  Barojry. 
erery  of  them,  must  be  taken  conclusively  still  to  be,  and 
DOW  is,  ill  your  said  township  of  Middlestone  ;  and  that  the 
settlement  of  the  said  Margaret  Robinson  and  her  said  five 
childnen,  and  every  of  them,  was  at  the  General  Quarter  Ses- 
sions of  the  Peace  in  and  for  the  said  county  of  Durham, 
hoMen  at  the  city  of  Durham  on  or  about  the  fourth  day  of 
April  last,  commonly,  called  the  Easter  Sessions,  adjudged 
on  at>pea!  by  the  said  Court  of  General  Quarter  Sessions  to 
be  in  your  said  township,  which  said  finding  and  adjudica- 
tion remain  unreversed  and  in  full  force  and  eflect ;  and  that 
no  settlement  in  our  said  township  has  been  gained  by  the 
said  Margaret  Robinson  and  her  children,  or  any  of  them, 
subsequently  to  the  settlement  then  and  there  found  and 
adjudged  to  be  in  your  said  township. 

On  the  trial  of  the  appeal  the  respondents  called  several 
witnesses,  who  proved  all  the  facts  necessary  to  support  the 
settlement  of  Wil/iam  Robinson,  and  the  derivative  settle- 
ment of  the  paupers  in  the  township  of  Evenwood  and 
Barony,  as  stated  in  the  examination  upon  which  they  were 
remoT^.  On  the  conclusion  of  the  respondents'  case,  the 
appfelUnts  in  the  first  instance  contended  that  the  judgment 
of  the  Court  of  Quarter  Sessions  of  the  Easter  preceding  was 
conclusive  proof  of  the  settlement  of  the  paupers  being  then 
in  Middlestone,  as  stated  in  the  grounds  of  appeal,  the  cir- 
comstances  of  which  judgment  were  as  follows  : — By  order 
of  justices  of  the  l6th  of  September^  1841,  the  said  Mar- 
garet  Rohinson  and  her  children  were  removed  from  the 
township  of  St.  Helen's  Auckland,  in  the  said  county  of 
Darbam,  to  the  said  township  of  Middlestone,  on  an  exa- 
mination setting  forth  a  derivative  settlement  of  the  paupers 
io  Middlestone,  by  reason  of  a  settlement  having  been  ob- 
tained bj  the  said  William  Robinson  in  that  township  by 

l2 
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1849.        hiring  and  service,   whilst  unmarried^  in   the   year  1822. 

_J^:f^^      Against  this  order  of  removal  the  township  of  Middlestoue 
The  QuEBN  ,  T  .  . 

V.  appealed.     In  their  grounds  of  appeal  they  admitted   the 

^  eSLw'IJSd''^  settlement  of  WiUiam  Robinson  in  their  township  by  hiring 
ami  Baromy.  and  service,  as  set  forth  in  the  examination,  but  alleged  a 
subsequent  settlement  in  Evenwood  and  Barony  in  the  fol- 
lowing terms,  that  is  to  say,  that  after  the  hiring  and  service 
of  the  said  WiUiam  Robinson,  as  stated  in  the  examination 
in  this  case,  to  wit,  in  the  year  1824,  he  rented  a  farm  and 
premises  situate  at  or  near  Tofthill,  in  the  township  of  Even- 
wood  and  Barony  in  the  said  county,  from  Mr.  Thomas 
Dickenson  and  others,  at  the  rent  of  ML  or  thereabouts, 
and  occupied  the  same  under  such  renting  from  the  ISth 
day  of  May^  1824,  to  the  Idth  day  of  May,  1825,  and  paid 
the  rent  for  the  same.  And  that  the  said  William  Robin" 
son  also  rated  and  occupied  the  said  farm  from  the  13th  day 
of  May^  1825,  to  the  13th  day  of  May,  1827,  and  paid  the 
rent,  and  was  also  assessed  to  and  paid  the  poor-rate  due  for 
the  same  farm,  -during  the  whole  of  the  time  he  rented  such 
farm  as  aforesaid.  This  appeal  between  the  townships  of 
Middlestone  and  St.  Helen's  Auckland  being  entered  and 
respited,  came  on  for  trial  at  the  Durham  Quarter  Sessions 
of  Easter,  1842,  when  the  settlement  on  which  the  respon- 
dents proceeded  being  admitted,  they  took  an  objection  to 
the  appellants*  grounds  of  appeal,  insisting  that  such  grounds 
were  defective,  in  not  stating  any  residence  by  the  said 
William  Robinson  in  respect  of  the  settlement  alleged  to 
have  been  gained  by  him  by  renting  and  occupying  a  tene- 
ment in  the  township  of  Evenwood  and  Barony,  and  that 
by  reason  of  such  omission,  the  appellants  were  not  entitled 
to  be  heard  in  support  of  the  said  alleged  settlement.  The 
Court  of  Quarter  Sessious,  after  argument  by  counsel,  being 
of  this  opinion,  confirmed  the  order  of  removal,  with  leave  to 
the  then  appellants  to  take  the  opinion  of  the  Court  upon  the 
sufficiency  of  the  statement  of  the  said  settlement  set  forth 
in  the  grounds  of  appeal.  The  township  of  Middlestone, 
the  then  appellants^  instead  of  proceeding  with  the  case  ac- 
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cording   to    the  leave  granted,   notified  the  abandonment         1843. 
thereof  to  the  township  of  St.  Helen's  Auckland,  and  ob-    S^^X"^ 
tained  the  first-mentioned  order  of  removal.  v. 

The  Court  of  Quarter  Sessions  were  of  opinion  that  their  ^"habitants  of 
judgment  of  the  preceding  Easter  sessions  confirming  the  and  Barony. 
order  for  the  removal  of  the  paupers  from  St.  Helen's 
Auckland  to  Middlestone  was  not  a  judgment  on  the  meritSi 
and  that  the  respondents  in  the  present  appeal  were  not 
concluded  thereby.  The  appellants  thereupon  proceeded 
to  call  witnesses  to  rebut  the  alleged  settlement  of  the  said 
Wiliiam  Robinson  in  their  said  township. 

Upon  the  evidence  being  closed  on  both  sides,  the  Court 
of  Quarter  Sessions  confirmed  the  order,  but  granted  the 
appellants  a  case  upon  the  point,  whether  the  Court  were 
right  in  holding  that  their  judgment  of  the  preceding  Eas- 
ter quarter  sessions,  confirming  the  order  of  removal  of  the 
paupers  from  the  township  of  St.  Helen's  Auckland  to 
the  township  of  Middlestone  was  not  conclusive  proof,  in 
the  present  appeal  against  the  order  of  removal  of  the 
same  paupers  from  the  same  township  of  Middlestone  to 
the  township  of  Evenwood  and  Barony,  of  the  settlement 
of  the  said  paupers  being  in  the  township  of  Middlestone 
at  the  date  of  the  said  order  for  their  removal  to  that 
township  from  the  said  township  of  St.  Helen's  Auckland. 

If  the  Court  should  be  of  opinion  that  the  Court  of 
Quarter  Sessions  were  right  in  holding  that  their  said  judg* 
ment  was  not  conclusive,  the  order  of  sessions  was  to  be 
confirmed,  otherwise  this  appeal  and  the  order  of  removal 
appealed  against  were  to  be  quashed. 

Granger  in  support  of  the  order  of  sessions.  The  deci- 
sion upon  the  appeal  againt  the  order  of  removal  from  St. 
Helen's,  Auckland,  to  Middlestone,  was  not  conclusive, 
because  it  was  not  heard  upon  the  merits.  Such  an  order, 
quashed  for  want  of  form,  is  not  conclusive  on  the  parties : 
Rex  f.  St.  Andrew,  Holborn  (a),  Rex  v.  Osgathorpe  {b)\  and 

(a)  6  T.  B.  613.  (*)  Burr.  S.  Q*  361. 
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1842.        an  order  confirmed  upon  a  point  of  form  is  no  more  con- 
^^^^"^^^      elusive  than  an  order  so  quashed.     Undoubtedly  old  autho- 
^  rities  may  be  cited  to  shew  that  an  order  confirmed  is  con- 

Inhabitants  of  elusive  upon  all  the  world.     But  those  authorities  cannot 

EVCKWOOD  ,  ,  .     .  •         .         1  •   •  •   1        ^- 

and  Barovt.  apply  to  the  existmg  practice^  by  which  very  special  notices 
are  required^  so  that  an  order  may  be  confirmed  several 
times  on  a  mere  preliminary  point.  An  order  unappeated 
against  is  just  as  conclusive  on  the  parish  on  which  it  is 
made  as  an  order  confirmed  on  appeal,  but  an  order  unap- 
pealed  against  may  nevertheless^  under  some  circumstances^ 
be  objected  to  at  any  distance  of  time :  Rex  v.  ChiherS'' 
coton{a).  [Williams  J.  The  order  there  was  a  nullity  for 
want  of  jurisdictioTi.]  Parol  evidence  is  admissible  to  shew 
the  ground  on  which  the  sessions  have  decided :  Rex  v. 
Wick,  St,  Lawrence  (6).  This  is  inconsistent  with  the  notion 
that  their  judgment  can  ever  be  conclusive  per  se,  without 
reference  to  the  particular  point  actually  considered  by 
them.  Lord  Demnan  C.  J.  observes  in  that  case,  ''The 
question,  as  to  the  admissibility  of  the  parol  evidence,  de- 
pends on  the  nature  of  the  point  actually  decided  by  the 
Court  of  Quarter  Sessions,  when  they  quashed  the  first 
order  of  removal,  for  judgments  of  courts  of  competent 
jurisdiction  directly  on  the  point  are,  as  evidence,  conclu- 
sive between  the  same  parties  upon  the  same  matter  directly 
in  question  in  another  suit.  Upon  this  principle  a  judgment 
of  the  Court  of  Sessions  confirming  an  order  of  removal,  is 
conclusive  not  only  against  the  parish  to  which  the  removal 
is  directed  to  be  made,  but  (being  a  judgment  in  rem) 
against  all  the  world,  that  the  pauper,  at  the  time  when  that 
order  was  made,  was  settled  in  the  parish  to  which  he  was 
sent;  for  that  is  the  point  which  the  sessions  must  have 
decided  when  they  confirmed  the  order  of  removal."  But 
since  the  passing  of  the  Poor  Law  Amendment  Act,  the 
notices  under  which  require  so  much  nicety  and  precision, 
it  not  only  does  not  follow  from  the  sessions  confirming  an 
order  that  they  adjudged  the  pauper  to  be  settled  in  the 

(a)  8  T.  R.  178t  (6)  5  B.  &  Ad.  583;  S.  C.  3  N.  &  M.  S89. 
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parish  to  which  he  was  sent,  but  it  generally  happens  that        1849. 
the  whole  contention  is  on  the  form  of  the  noticeS|  and  that       ^^^^^-^^ 
the  question  of  settlement  is  never  reached.     What  was  ^^ 

adjudicated  on  by  the  sessions  on  the  first  appeal  in  this  In^jabitants  of 
case  ?  Not  the  settlement  in  Middlestone,  but  the  sufB-  and  Barovt. 
dency  of  the  grounds  of  appeal.  Reg.  v.  Justices  of  Car- 
fuuvamsiire{a)  is  precisely  in  point.  There  the  order  was 
confinned  on  the  preliminary  point,  that  the  grounds  of 
appeal  were  not  sufficient,  and  this  Court,  instead  of  con- 
sidering their  decision  as  conclusive,  granted  a  mandamus 
to  them  to  hear  the  case ;  and,  in  doing  so,  must  have  pro- 
ceeded on  the  ground  that  the  sessions,  in  deciding  on  the 
sufficiency  of  the  ground  of  appeal,  had  not  decided  on  the 
merits.  R^g.  V.  dint  (b)  is  distinguishable,  for  the  sessions 
there  heard  evidence  before  deciding ;  here  they  took  the 
point  as  a  preliminary  point.  [Coleridge  J.  The  effect  of 
their  judgment  was,  that  in  effect  no  notice  of  appeal  had  been 
given,  which  would  amount  to  acquiescence  in  the  order  of 
ronoval.  Lord  Denman  C.  J.  Why  did  not  the  appellants 
apply  for  a  special  entry  that  the  judgment  of  sessions  was 
upon  matter  of  form  ?]  It  is  the  same  thing,  the  ground  of 
the  jnc^ment  appears  from  the  case  sent  to  this  Court.  The 
reason  why  this  Court  will  not  interfere  by  mandamus,  to 
compel  the  sessions  to  make  a  special  entry  of  the  -ground 
of  their  judgment,  is  because  this  may  be  explained  by  evi- 
dence on  the  trial  of  another  appeal :  Rex  v.  Wheelock(c), 
very  recently  acted  upon  in  Reg.  v.  Justices  of  Lancashire  {d), 
[Coleridge  J.  Suppose  the  grounds  of  appeal  had  disclosed 
nothing  whatever  to  shew  a  settlement,  could  the  appellants 
come  again  7]  They  could.  [Coleridge  J.  Suppose .  the 
only  witness  tendered  by  the  appellants  had  been  rejected 
for  incompetency?]  The  appellants  would  not  be  cou-^ 
eluded. 

J.  T.  Ingham,  contri,  was  stopped  by  the  Court. 

(fl)  1  G.  &  D .  423.  (c)  5  B.  &  C.  511 . 

Ih)  11  A.  &  E.  694,  n.;  S.  C.  1  {d)  2  G.  &  D.  714. 

G.  k  D.  245. 
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1842.  Lord  Den  MAN  C.  J. — This  is  a  very  clear  case.    There 

rj!^X^^       "  *  regular  mode  of  proceeding  at  sessions,  which  we  pre- 

V,  sume  will  be  adopted  by  the  justices,  viz.  that,  where  a  case 

^  Ev^^^lwD     **  disposed  of  on  a  point  of  form,  they  will  make  an  entry 

ind  Baromt.  of  their  judgment  accordingly.     If  no  such  entry  is  made, 

the  judgment  will  be  binding;  unless  the  party  against  whom 

it  is  given  can  shew  that  it  did  not  proceed  on  the  merits. 

In  Reg.  V.  Justices  of  Lancashire  {a)  we  refused  to  compel 

the  sessions  to  make  a  special  entry  of  the  grounds  of  their 

judgment,  because  we  thought  we  had  no  power  to  do  so. 

It  certainly  would  be  most  inconvenient  to  exercise  the 

power  if  we  had  it,  for  the  Court  to  which  the  mandamus 

would  go  might  not  consist  of  the  same  members  who  gave 

the  judgment.     I  think  the  former  decision  on  this  case  was 

upon  the  merits. 

Williams  J. — It  seems  to  me,  if  a  party  who  appeals 
against  an  order  of  removal  brings  his  case  on  without 
having  given  such  a  notice  as  will  enable  him  to  be  heard, 
that  it  is  the  same  thing  as  if  he  had  given  no  notice. 

Coleridge  J. — I  also  think  the  decision  was  upon  the 
merits,  the  meaning  of  which  I  take  to  be  a  decision  after 
hearing  all  that  it  was  competent  to  the  appellant  to  offer. 
If  the  sessions  improperly  shut  out  the  appellant  from  going 
into  his  case,  then  this  Court  compels  them  to  hear.  A 
party  must  come  properly  prepared;  if  he  is  shut  out  by 
his  own  fault,  and  the  sessions  hear  all  that  it  is  competent 
to  him  to  offer,  the  decision  is  on  the  merits. 

D.  Order  of  Sessions  quashed  (A). 

(a)  3  G.  &  D.  7 14.  Ejp  parte  the  Churchwardens  and 

(6)  See  Reg,  v.  Charlburi/  and      Oveneers  qfPont^act,  post. 
IVakott,  Reg.  v.  Kingxlere,  and 
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Tlie  Queen  v.  The  Inhabitants  of  Birmingham  {a).  1842. 

UN  appeal  to  the  Warwickshire  Quarter  Sessions  against  A  child, within 
an  order  for  the  removal  of  Harriet  Jtkim  nearly  seven  ture°1^avinc"a" 
jcars  old,  and  Elizabeth  Ann  Atkins  about  four  years  and  a  different  place 
half  old,  children  of  James  Atkins  deceased,  from  the  parish  fj^^  ^hat 


RC- 


of  AstOD  near  Birmingham  to  the  parish   of  Birmingham,  quJi'f <^  by  the 

"  ,  1  mother  on  a 

both  in  the  said  county,  the  sessions  confirmed  the  order,  second  mar- 
subject  to  the  opinion  of  this  Court  upon  the  following  [J^8^'  araied^ 
case : —  from  the  rao- 

The  examination  of  Elizabeth  Johns,  on  which  the  said  je^of  removal 
order  of  removal  was  made,  stated  (so  far  as  it  is  necessary  to  iu  own 
to  set  forth  the  same)  that  in  August,  1834,  she  the  said  ment,  though 

Elizabeth  Johnt  intermarried  at  Edebaston  church  with  her  ^^^  mother 

^  consent  to  the 

late  husband  James  Atkins,  by  whom  she  had  two  children  order, 
bora  in  wedlock,  namely,  the  said  Harriet  Atkins  nearly 
seven  years  old,  and  Elizabeth  Ann  Atkins  about  four  and 
a  half  year  old,  that  her  said  late  husband  died  in  December, 
1837,  and  that  in  August,  1841,  she  intermarried  with  ./o- 
iffh  Johns  her  present  husband,  who  is  now  out  of  employ 
and  unable  to  support  her  and  her  children,  and  that  they 
are  all  inmates  of  the  workhouse,  chargeable  to  the  parish 
of  Aston  near  Birmingham,  and  that  she  consents  to  the 
removal  of  her  children  from  her,  and  wishes  them  to  be 
sent  to  their  parish. 

The  principal  grounds  of  appeal  were,  that  the  order  of 
removal  was  bad  on  the  face  thereof,  because  it  removes  the 
said  children  from  the  care  of  their  mother,  such  children 
being  respectively  within  the  age  of  nurture,  as  appears  by 
the  order ;  that  the  order  is  bad,  because  the  children  re- 
moved thereby  cannot  be  removed  with  the  consent  of  their 
mother  from  her  or  from  her  care  and  custody ;  that  the 
examination  is  bad,  because  the  mother  has  no  power  to 
consent  to  the  removal  of  her  children  and  their  separation 
from  her. 

(a)  Dedded  in  Michaelmas  term,  1843  (Nov.  11). 
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1842.  On  the  bearing  of  the  appeal  it  was  admitted  that  the 

The  Queen  '^8*'  settlement  of  the  children  was  in  the  parish  of  Bir- 

V.  mingham,  but  it  was  objected  that  the  children,  being  within 

BiBiixiiaHAM.  ^^^  ^S^  ^^  nurture,  could  not  be  separated  from  their  mo- 
ther by  an  order  of  removal  even  with  her  consent. 

The  sessions  were  of  opinion  that  the  children  might  be 
80  removed  with  the  mother's  consent,  and  confirmed  the 
order. 

If  this  Const  should  be  of  opinion  that  the  decision  of 
the  sessions  was  incorrect,  then  the  order  of  removal  to  be 
quashed,  if  otherwise  the  said  order  to  be  confirmed. 

W.  T.  S.  Daniel  and  Mellor  in  support  of  the  order  of 
sessions.     The  consent  of  the  mother  authorised  the  order 
by  which  her  nurse  children  were  separated  from  her  and  re- 
moved to  their  own  place  of  settlement.     It  may  generally 
be  inconvenient  that  nurse  children  should  be  separated  from 
their  mother;  and  on  the  other  hand  it  may  in  some  cases  be 
convenient  and  for  the  benefit  of  the  children  that  they  should 
be  so  separated,  as  where  the  place  of  the  mother's  settlement 
is  in  an  unhealthy  district.    Again,  it  is  also  convenient  that 
the  parish  which  has  to  maintain  the  children  should  main- 
tain them  under  the  supervision  of  its  own  officers,  instead 
of  transmitting  funds  for  their  maintenance  in  another  parish. 
At  all  events  there  is  no  imperative  rule  of  law  which  nul- 
lifies the  mother's  consent  to   the  separation  of  her  nurse 
children.     If  there  were  such  a  rule  it*  would  extend  to  all 
nurse  children,  whether  paupers  or  not.     Tlie  form  of  an 
order  for  maintenance  of  a  bastard  child,  born  before  the 
4  8c  5  Will,  4,  c.  76,  and  settled  therefore  in  the  parish  of 
its  birth,  but  residing  with  its  mother  for  nurture  in  another 
parish,  shews  that  the  mother's  assent  would  legalize  the 
separation,  for  the  order   always   recites  that  she   is   not 
willing   to  part  with    the  child  until   it  attain  the  age  of 
seven  years :  Rex  v.  Hemlington  (a),  4  Burn^s  Justice  (A), 
433.     So   statute  22  Geo.  3,  c.  83,  s.  30,  provides,  that 
(a)  Oald.  i.         *  {h)  By  D.  &  W. 
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til  infmnt  children  of  tender  years^  who  from  accident  or        1842. 

misfortune  become  charcreable.  may  be  sent  to  the  ooor-      ^"^^/^ 

L  ,_        1       J       -.L  11  •  The  Queen 

boose  or  be  placed  with  some  reputable  person  m  or  near  ,;. 

the  parish  to   which  they  belong  ;  **  provided,  that  nothing  Inhabitants  of 

...  •II        UlilMTNGHAM* 

herem  shall  give  any  power  to  separate  any  child  under  the 
age  of  seven  years  from  his  parent  or  parents  without  their 
consent/'     In  Skeffreth  v.  Walton  (a),  where  it  was  said, 
^  being  a  nurse  child  they  cannot  separate  it  from  the  mo- 
tber,  by  reason  of  the  care  necessary  to  nurture  so  very 
joung  a  child,  which  none  can  be  supposed  so  fit  to  ad- 
minister as  the  mother  of  it,  and  therefore  it  should  have 
been  sent  with  her  to  the  place  of  her  settlement/'  there  was 
no  consent  of  the  mother.     In  Rex  v.  Bucklebury  {b)  an 
order  for  the  removal  of  nurse  children  to  their  place  of  set- 
dement  without  stating  anything  as  to  the  death  or  place  of 
settlement  of  their  parents  was  held  good,  notwithstanding 
the  objection  that  they  **  were  nurse  children ;  and  as  such 
they  ought  not  to  have  been  removed  without  their  father 
and  mother,  unless  the  order  had  stated  that  their  parents 
were  dead.**     Under  stat.  59  Oeo.  3,  c.  12,  s.  33,  an  Irish 
female  pauper  having  a  bastard  child  born  in  England,  and 
within  the  age  of  nurture,  may  be  passed  to  Ireland,  though 
the  child  having  a  birth  settlement  in  England  cannot  be 
sect  with  her :  Rex  v.  Benett  (c).     This  shews  that  in  the 
opinion  of  the  legislature  there  was  no  universal  ground  of 
public  policy  to  prohibit  the  separation.     In  Reg.  v.  Tfe/i- 
dron  (</)  too,  a  bastard  child  born  before  the  passing  of  stat 
4  8c  5  WilL  4  was  held  removable  to  the  parish  of  its  birth, 
although  within  the  age  of  nurture,  and  although  the  mo- 
ther's settlement  was  in  another  parish.  [Lord  Denman  C.  J. 
If  the  assent  of  the  mother  can  legalize  such  an  order,  is 
the  continuance  of  her  assent  necessary  to  continue  the 
binding  effect  of  the  order,  or,  on  the  revocation  of  her  as- 
sent, would  the  order  fall  ?] 

(fl)  2Sess.  Ca.  89.  (rf)  7A&E.  819;  S.C.3N.& 

(6)  1  T.  R.  164.  P.  62. 

(c)  3  B.  &  Ad.  ri9. 


Ttic  Queen 
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1842.  Hayes  (with  whom  was  /.  Spooner)  contrsL    It  has  been 

long  since  established  as  a  common  law  principle  that  nurse 

V,  children  cannot  be  separated  from  their  mother :  Sherman^ 

bSL^'oTam^^  *"'*J'  ^-  Bo/nci^ia),  Wangford  v.  Brandon{b\  Rex  v.  6Vix- 

mundham  {c\  Rex  v.  St.  Giles  (d).  If  the  child  is  not  with 
the  mother  some  one  else  must  look  after  the  child  at  an 
increased  expense,  and  if  the  child  is  ill  treated  it  cannot 
be  sent  back,  for  orders  of  removal  are  made  under  a  sta- 
tutory power,  and  can  only  be  made  for  a  removal  to  tbe 
place  of  settlement.  The  mother's  assent  is  nothing,  the 
rule  is  established  for  the  protection  of  the  child,  and  can- 
not be  waived  by  the  mother.    (He  was  then  stopped.) 

Lord  Denman  C.  J.—  There  may  be  some  cases  where 
the  positive  enactment  of  the  legislature  has  rendered  it 
necessary  to  break  in  upon  the  general  principles  of  law. 
There  is  no  such  enactment  in  this  case ;  and  the  general 
principle  of  law  must  prevail.  That  principle  is,  that  no 
order  of  removal  can  separate  a  child  within  the  age  of  nur- 
ture from  its  mother.  The  principle  was  established  not 
for  the  benefit  of  the  mother  but  for  the  protection  of  the 
child,  and  cannot  therefore  be  waived  by  the  mother.  It  is 
our  duty  to  crush  the  first  attempt  to  break  in  upon  so  im- 
portant a  principle. 

Williams  J. — It  is  the  privilege  of  the  child  and  the 
mother  cannot  waive  it. 

Coleridge  J. — This  question  is  raised  in  the  driest  way 
whether  the  consent  of  the  mother  will  warrant  an  order  to 
separate  children  within  the  age  of  nurture  from  their  mo* 
ther.  The  rule  must  be  the  same  for  a  child  a  week  old, 
as  for  any  other  child  of  the  age  of  nurture.  Suppose  a 
child  of  a  week  old  to  be  removable  to  a  distant  parish, 
because  the  mother  consents.    The  consequences  of  such 

(fl)  Garth.  279.  (c)  Fort.  307. 

(6)  Garth.  449.  {d)  Burr.  S.  G.  9. 


The  Queen 

v. 
Inhabitants  of 

fMGIlAM. 
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a  state  of  the  law  would  be  really  shocking.     The  mother         1842. 
cannot  waive  this  privilege,  which  is  for  the  protection  of 
her  child.     The  mother  here  is  a  married  woman,  whose 
Goosent  in  ordinary  dealings  with  property  would  be  quite  ^^^^ 
inoperative. 

WiGHTMAN  J. — I  am  of  the  same  opinion,  on  the  ground 
that  the  privilege  is  for  the  benefit  of  the  child  and  cannot 
be  waived  by  the  mother. 

D.  Order  of  Sessions  quashed. 


The  Queen  v.  The  Inhabitants  of  South  Kilvington  (a). 

On  appeal  against  an  order  for  the  removal  of  Thomas  Pauper  rented 

Gallaiitree,  &c.  from  the  township  of  South  Kilvington  to  premises  under 

.       "^  ^  an  agreement 

the  township  of  Newsham  with   Breckenborough,  both  in  to  pajr  a  higher 

Ibe  North  Riding  of  Yorkshire,  the  sessions  quashed  the  [f^eralio^n^of 

order,  subject  to  the  opinion  of  this  Court  upon  the  fol-  the  landlord 

I  taking  upon 

lowing  case:  himself  to  pay 

lo  January,  1840,  the  pauper,  who  had  previously  gained  'he  rates.  The 

pauper  was 

a  settlement  in  the  township  of  Newsham  with  Brecken-  rated,  but  he 

borough,    took   a  cottage,   being   a   separate   and   distinct  referred  the 

,®  '  o  »  o  r  parish  ofncers 

dwelling-bouse,  in  the  township  of  South  Kilvington,  of  a  to  the  land- 
Mr.  Wtsi,  at  the  annual  rent  of  6/.;  nothing  was  said  about  landlord  paid 
the  rates  with   respect  to  the  cottage,  for  which,  in  two  il'o  rates  ac- 
several  rates  made  for  the  relief  of  the  poor,  on  the  12th  uf      udd^  that 

November,  1840,  and  on  the  22d  day  of  February,  1841,  thepauperhad 

.      "^  not  gained  a 

tlie  pauper  was  rated  at  the  sum  of  2s,  yd.,  being  in^ach  settlement  by 

instance  a  rate  of  \s.  in  the  pound  on  the  sum  of  2/.  155.,  P**/"™*^*"^ "' 

*  ^  '  rates. 

being  the  amount  at  which  in  each  of  the  said  rates  the 
cottage  was  assessed ;  both  of  which  rates  the  pauper  paid. 
At  Candlemas,  1841,  Mr.  West  let  the  pauper  a  field,  con- 
taining 5a.  3b.  of  land,  in  the  said  township  of  South 
Kilvington,  upon  the  terms  following :  the  land  was  taken 
(fl)  Decided  in  Mich.  Term,  1843  (Nov.  11). 


184S. 
The  Queen 

V. 


158  CASES  IK  THE  QUEEN's  BENCH» 

from  year  to  year,  the  rent  was  142.  145.  ayeari  and  the 
landlord  was  to  pay  all  that  came  against  it.  The  rent  at 
which  the  pauper  agreed  to  take  the  field  was  A  higher  rent, 
&)ut"^*  because  the  landlord  was  to  pay  the  rates,  and  all  that  came 
KiLviMOTON.  against  it.  The  pauper  actually  occupied  the  field,  together 
with  the  cottage,  from  Candlemas,  1841,  until  August,  1842, 
at  the  rent  of  19/*  145.  a  year,  and  during  this  period  he 
paid  the  landlord  the  whole  rent,  and  was  rated  and  charged 
in  respect  of  the  field  and  cottage  as  follows : 


Date  of  Rate. 

Name  of 
Occapant. 

Name  of 
Owner. 

Description  of 
Property. 

• 
m 

t 

< 

o 
6 

Arooant 

at  which 

the  Property 

is  assessed. 

Amoant  of 

Rate  to  be 

collected. 

^1 

u 

d. 

A.  P. 

£    s.   d. 

«.     d. 

18th  Jaue,  1841 

Gallantree,  T. 

West,  W.  Esq. 

Hoasc  and  Land 

3  3 

10  12  9 

7  Hi 

9 

3d  Jan.  I84t 

Ditto 

Ditto 

Ditto 

Do. 

Ditto 

8     0| 

9\ 

«3d  Jone,  184t 

Ditto 

Ditto 

Ditto 

Do. 

Ditto 

5     4 

6 

The  overseers  of  the  poor  of  the  township  of  South 
Kilvington  called  upon  the  pauper  and  demanded  75.  ll^d,, 
the  first  of  these  rates ;  the  pauper  paid  25.,  being  9^.  in 
the  pound  on  2/.  155,  the  amount  for  which  he  was  assessed 
for  the  cottage,  before  he  took  the  land^  and  referred  the 
overseer  to  the  landlord,  Mr,  West,  for  the  rest,  who  there- 
upon, in  pursuance  of  his  agreement  paid  the  remaining 
5s.  md,,  being  also  Qd,  in  the  pound  on  ?/•  17$.  9d.,  the 
residue  of  10/.  125.  9^.,  at  which  the  house  and  land  were 
assessed,  and  of  the  remaining  rates  of  Ss,  O^d.  and  5s.  4d,, 
the  tenant  respectively  paid  25.  and  I5.  4^ef.,  being  in  one 
instance  a  rate  of  9id.,  and  in  the  other  instance  a  rate  of 
6d,  in  the  pound  on  2/.  155.,  the  amount  above  described 
as  that  at  which  the  cottage  was  assessed  before  he  took  the 
land.  And  the  landlord,  in  pursuance  of  his  agreement, 
paid  the  remainder,  the  overseers  always  after  the  above- 
mentioned  reference  by  the  pauper  to  Mr,  West,  applying 
to  him  for  the  rates  due  in  respect  of  that  land.    The 
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piaper  resided  in  the  towDship  during  the  whole  period  of         1842. 
bis  occupatiou  of  the  land.  Th^Q*^^ 

Bjr  their  statement  of  grounds  of  appeal,  the  appellants  y. 

relied  not  only  on  a  renting  of  a  tenement  by  the  pauper  °  South 
wiUiin  the  respondent  township  sufficient  to  give  him  a  Kilvimgton. 
setdement  there,  but  also  that  he  had  gained  a  settlement 
therein  by  having  in  the  years  1841  and  1842  been  charged 
vith  and  having  paid  his  share  towards  the  public  taxes  or 
levies  of  the  said  township  of  South  Kilvington ;  and  the 
only  question  disputed  between  the  parties  was,  whether 
opon  the  above  facts  it  could  be  said  that  the  pauper  had 
paid  the  poor  rate  for  a  year,  during  his  occupation  of  the 
land,  so  as  to  satisfy  the  66th  section  of  the  statute  4  8c  5 
WUL  4,  c.  76,  or  whether  he  had  been  charged  with  and 
paid  his  share  towards  the  poor's  rate  under  the  statute 
S  k  4  >F.  ^  M.  c.  1 1,  Si  6. 

The  Court  of  Quarter  Sessions  held  that  the  payment 
of  the  poor's  rate  by  the  landlord,  in  consequence  of  the 
agreement  between  him  and  the  pauper,  was  a  payment  by 
the  latter  sufficient  to  satisfy  either  of  the  statutes,  and 
qaasbed  the  order  of  removal. 

The  question  for  the  opinion  of  this  Court  is,  whether 
such  payment  was  sufficient  under  either  of  those  statutes. 
If  this  Court  should  be  of  opinion  that  it  was,  then  the 
orders  of  sessions  to  be  confirmed ;  but,  if  it  should  be  of 
opinion  that  it  was  not  sufficient,  then  the  order  of  sessions 
to  be  quashed. 

BSn  and  Wharton  in  support  of  the  order  of  sessions. 
The  payment  of  rates  in  this  case  was  a  constructive  pay- 
ment by  the  pauper.  In  Rex  v.  Bridgewater  {a\  the 
pauper  being  duly  rated,  and  having  absconded,  his  land- 
lord desired  the  collectors  to  distrain,  lest  he  (the  landlord) 
should  lose  the  money ;  on  the  collectors  coming  to  the 
house,  the  pauper's  daughter  said  she  had  a  friend  who 
would  pay  the  money ;  they  went  with  her  to  this  friend, 

(a)  3  T.  R.  550. 
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who  gave  them  a  guinea,  out  of  which  they  received  the 
rate :  this  was  held  a  payment  by  the  pauper.     In  Rex 
y,  V.  Okehampton  {a),  a  tidewaiter  was  rated  for  his  salary 

South  ^^  ^''^  '^*^^  ^^^*  ^^  ^^^  P^^^  ^^^  some  time  by  himself,  but 
KiLviNGTON.  repaid  to  him  by  the  collector  of  the  customs;  and  after- 
wards it  was  paid  by  the  collector.  It  was  held  that  the 
tidewaiter  had  gained  a  settlement;  Lord  Hardwicke  C.  J. 
saying,  "  Suppose  a  landlord  has  agreed  to  reimburse  his 
tenant,  would  not  the  tenant  be  settled  i  This  collector 
did  not  pay  it  to  exonerate  the  parish,  but  to  better  the 
man's  salary."  The  same  decision  was  come  to  in  Rex  v. 
Axmouth(b)f  which  was  almost  identical  with  the  case  last 
cited ;  both  cases  were  distinguished  by  Lord  Kenyan  C.  J. 
from  Rex  v.  IVeobley{c),  where  an  exciseman  was  rated  for 
his  salary,  and  the  rate  was  always  paid  by  the  collector  of 
excise,  and  not  deducted  out  of  the  salary.  Neither  the  sta- 
tutes immediately  applicable  to  this  case,  3  W.  6^  M.  c.  11, 
s.  6,  4  &  5  Will.  4,  c.  76,  s.  66,  nor  the  Reform  Act,  2  Will*  4, 
c.  45,  s.  279  nor  the  Municipal  Corporation  Act,  5  &  6 
Will.  4,  c.  76,  s.  9»  contain  any  language  to  denote  that 
personal  payment  is  required.  In  Reg.  v.  Mayor  of  Bridge 
north {d)f  which  was  a  case  under  the  Municipal  Corpora- 
tion Act,  the  rates  had  been  paid  by  a  stranger,  without 
the  authority  of  the  parties  rated.  The  landlord  in  the 
present  case  was  the  agent  of  the  tenant.  A  settlement 
even  by  office  may  be  gained,  although  the  office  has  been 
served  by  deputy:  Rex  v.  Hope  Mansell{e). 

W,  li.  Watson  and  Archbold  contr^.  The  landlord  was 
not  (he  agent  of  the  pauper,  for  the  rates  were  paid  under 
a  contract  antecedent  to  the  assessment.  The  payment 
was  made  out  of  funds  over  which  the  pauper  had  no 
controul,  and  in  this  respect  the  case  is  like  Rex  v.  Pake' 

(«)  Bur.  S.  C.  5.  {d)  10  A.  &  E.  66;  S.  C.  2  P. 

(6)  8  East,  383.    See  also  Hex  &  D.  317. 
V.  Lower  Heijiford,  1  B.  &  Ad.  75.  (e)  Cald.  25«. 

(c)  2  East,  68. 
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field{a)^  Reg.  v.  Melsonby  {b),  which  were  cases  of  payment         l8i'2. 
of  rent  under  I  Will,  4,  c.  18.     (They  were  then  stopped.)    ,p.    q 


V. 


Lord  Denman  C.  J. — The  Court  is  with  you.     Rex  v.    "  South 
Weoblejf  (c)  is  decisive  of  the  point.  K:lvinoton. 

Williams,  Coleridge  and  Wightman  Js.  concurred. 


D. 


Order  of  Sessions  quashed  ((2). 


(«)  4  A.&  E.619;  S.C.  6  N. 
k  M.  16. 

(i)  12  A.  &  E.  687  ;  S.C.4  P. 
k  D.  615. 

(c)  2  Easty  68. 

{d)  The  reporters  have  been 
(atoured  by  Mr.  T.  J.  Arnold  with 
die  following  note  of  a  case  ar- 
|oed  in  tbe  Court  of  Common 
Pleas  on  the  SOth  Nov.  1843,  and 
decided  on  the  6th  Dec.  following. 

Tbe  case  (  Wright,  appellant,  and 
m  Tomn  Clerk  of  Stockport,  re- 
spondent,) will  appear  in  1  Bnrron 
tcAroold's  *' Appeal  and  Election 
Cases.'* 

A  factory,  consisting  of  four 
stories,  was  let  out  in  separate 
rooms  to  a  number  of  persons  for 
cottoD-spinning,  at  diflferent  rents, 
according  to  the  size  of  each  room. 
Etch  tenant  had  his  own  machine, 
worked  by  steam-power  supplied 
bf  an  engine  which  belonged  to, 
ind  was  worked  at  the  expense  of, 
the  landlord ;  it  being  part  of  each 
contract  that  the  landlord  should 
supply  such  power.  Each  tenant 
hsd  tlie  exclusive  use  of  his  room 
ind  the  key  to  the  door  thereof. 
Tbe  approach  to  the  rooms  was,  in 
some  cases,  by  a  common  stair- 
case leading  from  the  entrance  to 
the  factory  (to  which  there  was  a 
door  that  was  never  fastened),  in 

VOL.  III. Of.  D. 


others  by  separate  staircases  out- 
side the  building,  and  in  others  by 
doors  opening  into  the  yard. 

Held,  that  (under  8  WUl,  4,  c. 
45,  s.  27,)  each  of  these  rooms 
constituted  a  building. 

Held,  also,  that  there  was  a  suffi- 
cient occupation  in  each  tenant. 

Upon  the  rate-book  the  name  of 
the  landlord  and  of  all  the  occu- 
piers appeared  in  the  column  head- 
ed "  occupier."  The  "  gross  esti- 
mated rental"  was  assessed  upon 
the  whole  building — the  nmonnt 
of  '*  rate*'  and  the  "  total  amount 
to  be  collected"  were  (in  the 
same  way)  stated  to  be  85/. ;  the 
''  amount  actually  collected"  was 
stated  to  be  23/.  2s.  6(/.;  and  in 
the  last  column  headed  *'  emptjr" 
the  sum  of  1/.  17s.  Qd.  was  in- 
serted. 

Held,  that  each  occupier  was 
duly  *^  rated  in  respect  of  the  pre- 
mises" occupied  by  him. 

It  was  part  of  the  agreement 
with  each  tenant  that  the  landlord 
should  pay  the  rates ;  the  rent  was 
higher  in  consideration  thereof; 
and  the  whole  of  the  rate,  with  the 
exception  of  what  was  allowed  for 
the  empty  portions,  had  been  duly 
paid  by  the  landlord. 

Held,  that  such  payment  was  a 
pajfment  by  the  tenant. 

M 
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The  Queen  v.  The  Inhabitants  of  Cartworth  (a). 

^wVmade   P^^HLEY  had  obtained  a  rule  to  shew  case  why  a  writ 
by  the  quarter  of  certiorari  which  had  issued  to  remove  an  order  made  at 
ject  to  a  case    ^^^  sessions  of  the  West  Riding  of  Yorkshire,  in  January, 
the  affidavit      1842,  should  not  be  quashed, 
rule  is  granted       The  order  in  question  was  an  order  confirming  an  order 

for  the  ceru-     ^f  removal  on  appeal  to  the  said  sessions,  subiect  to  the 
orari,  under        «  ^   ^  .  'J 

13  Geo.  S,        opinion  of  this  Court  upon  a  case. 

must'alleee  ^°^  ^^  ^^^  objections  to  it  was  that  it  did  not  appear  by 

that  notice  of  the  affidavit,  on  which  the  writ  had  issued,  that  notice  of  it 
the  certiorari     ....  •       *  i  ■ 

has  been  given  bad  been  given  to  two  justices  who  were  present  at  the 

to  two  justices  making  of  the  said  order,  or   who  were  iustices  of  the 

of  the  county,     .    .      ®  .  . 

who  were  pre-  riding  at  that  time ;  the  affidavit  stating  merely  that  de- 

Jwldng  o?the  po"^"*  ^^  ^^^  ^^^^  «"^  30th  April  instant  did  serve  A. 
order.  and  B,,  who  were  **  two  justices  of  the  riding."     It  was 

presumption     contended  that  this  was  not  a  sufficient  compliance  with 

of  law  that      gtaj,  13  q^q^  o  q.  18,  s.  5,  which  provides  that  no  certiorari 

all  the  justices  .  . 

of  the  county    shall  issue  ^'unless  it  be  duly  proved  upon  oath  that  the 

are  present  at    g^jj  p^fty  q^  parties  suing  forth  the  same  hath  or  have  given 
sessions.  six  days'  notice  thereof  in  writing  to  the  justice  or  justices, 

or  two  of  them  (if  so  many  there  be),  by  and  before  whom 
such  conviction,  judgment,  order,  or  other  proceedings 
shall  be  so  had  or  made^  to  the  end  that  such  justice  or 
justices,  or  the  parties  therein  concerned,  may  shew  cause, 
if  he  or  they  shall  so  think  fit,  against  the  issuing  or  granting 
such  certiorari." 

Pickering  shewed  cause.  The  order,  to  remove  which 
the  certiorari  issued,  was  made  at  the  general  quarter 
sessions,  where  it  must  be  taken  primA  facte  that  ail  the 
justices  of  the  riding  were  present.  In  Reg.  v.  How  (6) 
the  order  had  been  made  at  petty  sessions.  It  lies  upon 
the  respondents  to  shew  the  justices  served  were  not  present 
at  the  quarter  sessions. 

(a)  Decided  in  Mich.  T.  1843,         (6)  11  A.  &  £.  159;  S.  C.  4  P. 
(Nov.  11.)  &  D.  880. 
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Pashley  contrd.     It  does  not  even  appear  that  the  jus-         1842. 
lices  served  were  justices  at  the  time  of  making  of  the    J^^^ 


order,  so  that  there  can  be  no  presumption  that  they  were  v, 

[nhabita 
Cartworth. 


present  at  its  making.     Rex  v.  Rattislaw  (a)  was  a  case  I'^^a^*^^"''  o^ 


from  the  quarter  sessions,  and  so  was  Rex  v.  Justices  of 
Sussex  {b).  The  latter  case  too  was  one  of  an  order  of 
removal  confirmed,  subject  to  a  case.  (He  was  then 
stopped.) 

Lord  Denman  C.  J. — The  only  ground  on  which  this 
certiorari  could  be  supported  is  by  a  presumption  of  law 
that  all  the  justices  of  the  county  are  present  at  the  quarter 
sessions.  But  there  is  no  such  presumption.  The  very 
caption  of  the  sessions  does  not  pretend  that  all  the  justices 
are  present.  It  is  right  that  those  who  are  present  at  the 
making  of  an  order  should  have  an  opportunity  of  con- 
sidering whether  they  shall  shew  cause.  Under  other 
circumstances,  where  no  case  is  granted  for  our  opinion, 
justices  may  certainly  wish  to  shew  cause. 

Williams  J. — The  ordinary  caption  of  the  quarter  ses- 
sions shews  the  presumption  to  be  that  all  the  justices  are 
Bot  present. 

Coleridge  J. — I  yield  to  the  objection  with  great 
relactance.  The  statute  does  not  appear  to  have  contem- 
plated the  case  of  a  certiorari  going  to  quarter  sessions. 
But,  as  the  case  is  within  the  words  of  the  statute,  it  is  the 
practice  to  give  notice,  even  where  an  order  of  the  quarter 
sessions  is  in  question.  In  cases  of  certiorari  to  remove 
convictions  and  orders  of  justices  generally,  the  notice  is 
matter  of  substance.  But,  where  a  certiorari  goes  after  a 
case  granted  by  the  sessions,  the  notice  is  mere  form. 

WiGHTMAN   J. — Even  if  there  existed  the  presumption 

(a)  9  Dowl.  P.  C.  539.  (6)  1  Mau.  &  S.  631. 
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conteDded  for,  this  case  is  not  brought  within  it,  for  the 
affidavit  does  not  state  that  the  appellants  served  those 
V.  who  were  justices  at  the  time  of  making  the  order. 


Inliabitants  of 
Cartwobth. 


Lford  Den  MAN  C.J. — Even  where  the  sessions  have 
granted  a  case,  they  may  desire  the  opportunity  of  shewing 
that  it  was  granted  by  mistake,  or  on  certain  terms  which 
have  not  been  complied  with. 

D»  Rule  absolute. 


The  Queen  v.  The  Inhabitants  of  St.  PANCRAs(a). 

Wbereapau-  UPON  an  appeal  against  an  order  for  the  removal  of 
per  was  hired  Jaf^^  Roberts^  single  woman,  from  the  parish  of  St.  Mary- 
servant  on  lebone  to  that  of  St.  Pancras,  the  Middlesex  quarter  ses- 
the  ^"^^?^  sions  confirmed  the  order,  subject  to  the  opinion  of  this 
and  served  the  Court  upon  a  case,  which  stated  in  substance  that  the 
wkhoui'inter-  pauper  was  hired  on  the  30th  November,  1828,  "  as  a 
ruption  for  yearly  servant,"  by  Mrs.  H,,  and  served  her  under  that 
until  and  after  hiring  in  various  places  continuously  until  1837*     On  the 

the  passing  of  ^q^Jj  November,  1833,  and  for  forty  days  before,  her  resi- 
the  1:  oor  jL«&w 

Amendment  dence  was  with  her  mistress  in  St.  Pancras.     In  March, 

Wih^4  c.  76  ^^^^f  ^^^  mistress  removed  into  the  parish  of  St.  Maryle- 

which  took  bone,  whither  she  accompanied  her,  and  their  residence 

14th  August,  ^As  i^)  ^^^^  parish  when  the  Poor  Law  Amendment  Act 

^jP34:--HeW,  came  into  operation  on  the   14th   August,  1834,  and  for 

tnftt  tne  piece  ^ 

of  the  last  set-  forty  days  previous.     "  It  was  contended  by  the  appellants 

'^uired  b*^^ihe  ^^^^  ^"  ^^^  ^^^'^  August,   1834,  a  year's  service  under  a 

pauper  was  yearly  hiring  was  complete,  and  that  the  last  forty  days' 

she'resided*^  residence  in  St.  Marylebone,  previous  to  the  14th  August, 

for  the  last  1834,  fixed  the  settlement  in  the  respondent  parish.     But 

forty  days  pre- 
vious to  the 

30th  Novem-  /^n  Decided  in  Trinity  Vacation,  1843  (June  17). 

bet,  1833,  and  ^  ^  ^  >  \  / 

not  that  in 

which  she  resided  the  last  forty  days  previous  to  the  14tli  August,  1834:  the  effect  of 

the  65th  section  of  that  act  being  to  prevent  any  settlement  being  obtained  after  the  last 

complete  year  of  service  prior  to  that  in  which  the  act  passed. 
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the  respondents  contended  that  the  original  hiring  of  the         1842. 
pauper  was  gained  by  the  last  forty  days'  residence,  ending      /^I^ 
on  the  30th  November,  1833,  the  end  of  the  last  even  year,  v. 

reckoning  the  services  of  each  year  from  the  commence-  gj  p  ^!f^^ 
ment,  no  subsequent  service  being  capable  of  completion 
by  operation  of  the  statute  4  &  5  Will.  4,  c.  76." 

The  question  for  the  opinion  of  the  Court  was  stated  to 
be,  whether  the  pauper's  year's  service  ending  August  13th, 
1834,  was,  under  the  circumstances  of  the  case,  *'  dissever- 
able"  on  the  30th  November,  1833,  so  as  to  prevent  a  settle- 
ment being  gained  by  the  last  forty  days'  residence  previous 
to  August  14,  1834.  If  it  was  so,  the  order  of  sessions  to 
be  confirmed ;  if  not,  to  be  quashed. 

The  following  are  the  sections  of  the  act  on  which  the 
case  turned : 

By  sect.  64,  after  the  passing  of  the  act,  "  no  settlement 
shall  be  acquired  by  hiring  and  service,  or  by  residence 
under  the  same." 

By  sect.  65,  "  no  person  under  any  contract  of  hiring 
and  service,  not  completed  at  the  time  of  the  passing  of  this 
act,  shall  acquire,  or  be  deemed  or  adjudged  to  have  ac- 
quired, any  settlement  under  such  hiring  and  service." 

Mtrivalt  in  support  of  the  order  of  sessions.  It  cannot 
be  decided  that  the  settlement  was  in  Marylebone,  without 
rendering  ineffectual  the  words  of  the  statute.  Here  is  a 
contract  of  hiring  and  service,  commencing  on  the  30th 
November,  1833,  and  ''not  completed  at  the  time  of  the 
passing  of  the  act ;"  no  settlement  was  therefore  gained  by 
it.  Rex  V.  Inhabitants  of  Rettenden  (o),  and  Rex  v.  Inha^ 
hitanU  of  St.  John  the  Evangelist  (b),  are  cases  to  the  effect 
that  service  under  a  yearly  hiring,  incomplete  at  the  passing 
of  the  act,  cannot  be  connected  with  prior  service  not 
under  a  yearly  hiring,  so  as  to  constitute  a  settlement. 
They  shew,  therefore,  that  the  incomplete  year  must  be 

(«)  «  A.  &  £.  396;  S.  C.  1  N.  &  P.  448.  (6)  6  A.  &  £.  SOO. 
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1843.  considered  as  altogether  struck  out,  and  that  service  per- 
formed during  it  cannot  be  made  available  in  any  way 
towards  the  establishment  of  a  settlement. 


The  QuEEv 

V. 

Inbabitaots  of 
St.  Pancbai. 


Erie  contrsi.  Unquestionably  if  there  was  here  a  series 
of  annual  contracts,  beginning  on  the  SOth  of  every  succes- 
sive November,  that  beginning  on  the  SOth  November, 
1833,  must  be  altogether  left  out  of  consideration,  and  no 
service  during  its  continuance  would  be  available.  But 
that  is  not  the  case.  This  is  an  entire  contract,  a  hiring 
described  as  **  yearly,"  that  is,  from  year  to  year,  beginning 
in  1828.  The  passing  of  the  act  did  not,  therefore,  inter- 
rupt a  contract  for  a  single  year,  but  one  for  a  longer  space 
of  time.  Supposing  it  had  been  a  contract  for  a  definite 
number  of  years,  similarly  interrupted,  the  settlement  would 
have  been  where  the  pauper  resided  the  last  forty  days 
prior  to  the  14th  August,  1834 ;  and  this  is  to  be  regarded 
in  the  same  light.  The  words  of  the  statute  are  somewhat 
loose:  a  contract  of  hiring  and  service  *' not  completed" 
at  the  time  of  the  passing  of  the  act.  In  point  of  fact,  the 
contract  is  complete  as  soon  as  the  parties  agree.  It  is 
the  service  which  may  be  incomplete  at  a  given  time.  And 
if  service  under  a  hiring  for  a  year  be  incomplete,  no  settle- 
ment is  gained ;  not  so  if  it  be  service  under  a  hiring  for 
more  than  a  year. 

Lord  Denman  C.  J. — I  think  we  must  regard  this  as  a 
yearly  hiring,  renewed  every  year.  And  in  that  view  it  is 
the  precise  case  to  which  the  statute  was  meant  to  apply. 

Patteson  J. — ^This  was  either  a  new  contract  on  every 
30th  of  November,  and  then  the  statute  cuts  off  the  last 
incomplete  year  before  its  passing ;  or  it  was  a  contract  at 
the  beginning  for  an  indefinite  number  of  years,  and  then 
it  would  be  a  contract  incomplete  at  the  time  of  the  passing 
of  the  act,  and  it  is  diflScult  to  see  how  any  settlement  could 
be  gained  under  it  at  all.     But  I  think  with  my  Lord  Den- 
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moHf  that  the  former  is  the  more  natural  construction,  upon        1843. 
the  case  sent  up  to  us.  ThToii^ 


V. 


VfihhiAUs and  Colebidgb  Js.  concurred.  s^V^'t!!..? 


St.Panceas. 


D.  Order  of  Sessions  confirmed. 


The  Queen  v.  The  Recorder  of  Exeter  (a). 

MeRJVALE,  on  the  part  of  Nicholas  Tuckeit,  had  ob-  Where  the 

tained  a  rule  calling  on  the  recorder  of  Exeter  to  shew  poortofQaar- 

®  ter  Sessioiii 

cause  why  a  writ  of  mandamus  should  not  issue,  directed  dismisses  an 
to  him,  commanding  him  to  cause  continuances  to  the  next  an'or^'r^in  ^^ 
general  quarter  sessions  of  the  peace,  to  be  held  in  and  for  bastardy,  on 
the  city  and  county  of  Exeter,  to  be  entered,  upon  the  that  it  is  not 

application  by  fhe  churchwardens  and  overseers  of  the  poor  ^^^^  ^y  ^? 
■  .  A\  •  proper  parties, 

of  the   parish  of  St.  Olave,  in  the  said  city,  at  the  last  such  Court 

general   quarter  sessions  of  the  peace  for  the   said  city  "wTrdt 'Sie 
and  county,  for  an  order  upon  the  said  Nicholas  Tuckeit  person  in- 
for  the  support  and  maintenance  of  a  male  bastard  child,  charged  his 
&c.  and  at  such  next  general  sessions  to  make  an  order  for  costs  of  resist- 
the  costs  and  charges  of  the  said  Nicholas  Tuckeit  incurred  cation,  under 

in  resisting  the  said  application,  to  be  paid  by  the  church-  *  7^  ^^'  **' 

c*  70,  s*  ■  V, 

wardens  and  overseers  of  the  poor  of  the  said  parish  of  and  a  manda- 

St  Olave.  Z^LTto 

This  application  against  Nicholas  Tuckeit  had  been  ori-  do  so. 
finally  made  at  the  petty  sessions,  pursuant  to  2  &  3  Vict. 
c.  85,  8.  1,  and  removed  by  recognizance  by  the  putative 
father  to  the  quarter  sessions.  When  the  application  came 
00  to  be  heard,  as  soon  as  the  recognizance  had  been  read 
and  the  applicants  were  about  to  prove  their  case,  it  was 
objected  00  the  part  of  the  putative  father  that  the  church- 
wardena  and  overseers  of  St.  Olave's  were  not  the  proper 
parties  to  make  the  application,  under  2  8c  5  Vici.  c.  85, 

(a)  Decided  in  Mich.  T.  1843  (Nov.  23). 


The  QuEEM 
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1849.        8.  If  which  provides  that  the  guardians  of  the  parish  or 
union,  or,  if  there  be  no  guardians,  then  the  overseers  of  the 
V,  parish  should  apply  to  the  petty  sessions ;  that  the  parish 

^^BTER**^  of  St  Olave  was  comprehended  within  the  limits  of  the 
city  of  Exeter,  which  forms  an  union  for  the  purpose  of 
the  relief  of  the  poor  under  a  local  act,  9  &  10  Will,  S,  c.  33. 
[Compare  the  interpretation  clause  of  the  Poor  Law  Amend- 
ment Act,  4  &  5  Will.  4,  c.  76,  s.  109,  with  2  &  3  Fid.  c.  85, 
s.  4,  and  5  &  6  FicL  c.  57,  s.  17,  by  which  the  interpreta- 
tion clause  of  the  first  a6t  is  extended  to  several  statutes 
therein  specified,  and  to  **  all  acts  to  amend  and  extend 
them."]  The  recorder,  being  of  opinion  that  the  objection 
was  good,  dismissed  the  application,  and  no  order  was 
made ;  but  he  refused  the  putative  father  his  costs  of  resist- 
ing the  application. 

The  rule  nisi  was  obtained  on  the  words  of  the  4  &  5 
Will,  4,  c.  76,  s.  73,  that  "  if  upon  the  hearing  of  such 
application  the  Court  shall  not  think  fit  to  make  any  order 
thereon,  it  shall  order  and  direct  that  the  full  costs  and 
charges  incurred  by  the  person  so  intended  to  be  charged 
in  resisting  such  application,  shall  be  paid  by  *  such'  over- 
seers or  guardians."  Reg.  v.  The  Justices  of  Monmouth* 
shire  {a)  was  cited  to  shew  that  mandamus  was  the  proper 
remedy,  and  Reg,  v.  Stamper  (6)  to  shew  the  construction 
put  on  the  above  section  of  the  Poor  Law  Amendment  Act 
by  this  Court. 

Greenwood  now  shewed  cause.  First,  there  was  no 
hearing  of  the  application.  It  was  called  on,  and  a  preli- 
minary objection  being  taken,  it  was  dismissed.  If  the 
recorder  had  been  wrong  in  so  dismissing  it,  a  mandamus 
would  have  gone  commanding  him  to  '*  hear"  it;  which  of 
course  implies  that  it  cannot  have  been  heard  already. 
Secondly,  the  words  **  such  overseers  or  guardians"  must 
mean  such  overseers  or  guardians  as  by  section  72  are  em- 

(a)  Decided  in  the  Bail  Court  in  (6)  1  Q.  B.  117 ;  S.  C.  4  P.  & 

Trinity  term,  12  Law  Jouro.  N.S.      D.  530. 
i\Ing.  C.  136. 
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powered  to  make  the  application,  that  is,  before  the  passing         1843. 
of  2  &  3  Vict.  c.  85,  s.  1,  the  overseers  or  guardians  ^^    ^pu    n 
the  parishj  or  the  guardians  of  the  union ;  and  by  2  &  3  v. 

Vict.  c.  8o,  8.  1,  which  roust  be  considered  as  incorporated  ^etbr!' 
with  the  former  act,  the  guardians  of  the  union,  or  over- 
seers of  a  parish  not  in  an  union.  It  cannot  therefore  lie 
in  the  mouth  of  the  putative  father,  who  has  succeeded  in 
procuring  the  dismissal  of  the  application,  on  the  ground 
that  it  was  not  made  by  **  such"  overseers  or  guardians,  to 
contend  that  those  who  did  make  it  are  bound  to  pay  him 
costs. 

Merivale  and  J.  K.  Cornish  contr^  were  not  called  on. 

Lord  Denman  C.J. — The  dismissal  was  clearly  **  on  the 
hearing  of  the  application,"  within  the  meaning  of  4  8c  5 
H^ill.  4,  c.  76,  8.  73.  As  to  the  other  objection,  *'  such" 
overseers  and  guardians  must  mean,  in  my  opinion,  those 
who  profess  to  act  as  such — the  parties  who  make  the 
application,  although  it  may  turn  out  that  it  ought  to  have 
been  made  by  others. 

Williams  J.  concurred. 

Coleridge  J.~The  words  of  4  8c  5  WiiL  4,  c.  76,  s.  73, 
are  "  upon,"  not  "  after,"  the  hearing  of  the  application ; 
that  is,  when  it  comes  to  be  heard,  not  when  it  has  been 
heard  through ;  if  the  legislature  had  meant  the  latter,  the 
eipression  would  have  been  different.  As  to  the  other 
point,  it  would  be  a  much  harder  case  than  that  suggested 
bj  counsel,  if  the  parties  who  have  acted  as  overseers  or 
guardians  in  bringing  the  putative  father  before  the  Court 
could  afterwards  deny  that  they  were  "  such*'  overseers  or 
guardians  as  were  liable  to  pay  costs. 

WiGHTMAN  J.  concurred. 
D.  Rule  absolute. 
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1843. 

Thr  Queen  v.  The  Justices  of  the  West  Riding  of 

YOBKSHIBE. 

(Sheffield  v.  CKiCH(a).) 

The  Court  of  THE  township  of  Sheffield,  on  the  14th  September,  1841| 

s^Mirhas  do'  obtained  an  order  for  the  removal  of  a  pauper  family  to  the 

power  of  its  township  of  Crich,  both  within  the  West  Riding.    A  copy 

to  erase  an  ^f  ^^^  order  and  examinations,  with  a  notice  of  cbargeability, 

entry  from  the  ^^g  served  by  Sheffield  on  Crich  on  the  J  8th  of  the  same 

records  of  a  .  . 

past  sessions,    month.     Against  this  order  the  overseers  of  Crich  gave 

damos  wiTl^  notice  of  appeal,  together  with  the  grounds  thereof.  After- 
directing  it  to  wards,  and  before  the  next  sessions,  they  countermamied 
an  entry  has  ^^^^  notice  of  appeal,  giving  notice  at  the  same  time  that 
b^n  made  they  meant  to  appeal  if  Sheffield  proceeded  to  remove  the 
festly  false,  paupers.  At  the  next  sessions  holden  at  Sheffield  (Micbael- 
and  made        ^^^^  sessions,  1841),  the  overseers  of  Sheffield  attended, 

withoatjons-  .  . 

diction*  and  entered  an  appeal  against  their  own  order,  in  the  name 

ship  of  C.  had  ^^  ^^^  overseers  of  Crich,  which  order  was  then  confirmed 

given  the  by  the  justices  at  sessions,  with  40s.  costs.    This  was  done 

S.  notice  of  without  the  knowledge  of  the  overseers  of  Crich,  who  did 

appeal  against  ^qj  attend  at  the  sessions ;  nor  were  the  overseers  of  Crich 

an  order  of        . 

removal,  and    informed  that  the  order  had  been  confirmed.     As  soon  as 

afterwards  ^-^^  months  had  elapsed  from  the  making  of  the  order  of 
countermand-  •^  ® 

ed  that  notice,  the  removal,  on  May  10,  1849,  the  overseers  of  Sheffield 
madon  at^the    ro^o^ed  the  paupers  to  Crichj  giving  notice  at  the  same 

same  time  that  time  that  the  order  had  been  confirmed. 

It  should  ap-  -.  .1.11.  I  •         r   t 

peal  if  the  I^  appeared  that  it  had  been  the  common  practice  of  the 

paupers  were  West   Riding   sessions,  where   a  township  had  received 

township  of  notice  of  appeal  and  the  appellants  did  not  attend,  to  enter 

Mssions  en-*'  the  appeal  at  the  suit  of  the  respondents  and  confirm  the 

tered  an  ap-  order,  with  a  view  to  giving  the  respondents  their  costs* 

peal  against 

Its  own  order  (a)  Decided  in  Trin.  term,  1843  (June  If). 

in  the  name  of 

C,  and  procured  the  appeal  to  be  dismissed  and  the  order  confirmed,  in  the  absence  and 

without  the  knowledge  of  the  officers  of  C. 

On  the  application  of  C.  a  mandamus  was  granted,  requiring  the  sessions  to  erase 
from  its  records  the  entry  of  the  appeal  and  confirmation  of  the  order,  and  to  hear  and 
determine  the  appeaL 
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^t  the  quarter  sessions  hoiden  iu  June,  1842^  the  over-        1843. 
seers  of  Crich  applied  to  the  Court  to  erase  the  entry  of    ^^^"^^ 
the  appeal  and  of  the  confirmation  of  the  order  from  the  t;. 

records  of  the  preceding  Michaelmas  sessions:  and  to  pro-  ''w^^gjj-^* 
ceed  to  hear  and  determine  the  appeal.    This  the  sessions  of 

refuted  to  do.  Yowsw... 

A  rule  nisi  was  consequently  obtained  for  a  mandamus 
to  the  justices  to  erase  or  cause  to  be  erased  from  the 
records  of  the  quarter  sessions  the  entry  of  the  appeal,  and 
the  order  confirming  it,  and  cause  continuances  to  be  en- 
teredi  and  hear  and  determine  the  appeal.  The  rule  was 
subsequently  made  absolute  on  argument. 

To  ibis  writ  the  justices  made  a  return,  in  which  it  was 
stated  that  the  entry  of  appeal  and  order  in  question  bad 
been  made  '^  according  to  the  practice  of  the  general  quarter 
sessioos  for  the  West  Riding,  and  upon  the  applicatioi^  of 
the  respondents  by  their  counsel."  They  then  recited  the 
application  on  the  part  of  Crich  at  the  June  sessions, 
and  the  refusal  of  it,  and  proceeded,  *'  And  we  do  further 
bombly  certify,  that  we  have  not  erased,  or  caused  to  be 
erased,  from  the  record  of  the  said  quarter  sessions,  the 
laid  entry  of  an  appeal,  nor  the  said  order  of  confirmation 
made  thereupon,  because  we  humbly  conceive  that  we  have 
DO  power  or  authority,  by  the  laws  of  this  your  Majesty's 
realm  of  England,  to  erase  or  cause  to  be  erased  the  said 
entry  of  appeal  and  order  of  confirmation,  or  iu  any  manner 
to  alter,  change,  or  erase  the  same  record."  That,  the 
order  of  removal  consequently  remaining  confirmed,  they 
had  not  caused  continuances  to  be  entered,  &c. 

Several  points  were  stated  on  the  part  of  the  prosecutors, 
amounting  in  substance  to  this  objection,  that  the  grounds 
relied  on  on  the  part  of  the  magistrates  were  in  fact  objec* 
tions  to  the  writ,  and  could  not  be  sustained  after  the  writ 
had  issued*  But  the  return  was  in  point  of  fact  abandoned 
bj  counsel,  on  the  part  of  the  justices,  in  argument,  and 
reliance  was  placed  on  the  objection  to  the  writ  itself,  that 
it  was  bad  for  requiring  the  sessions  to  do  an  illegal  thing. 


YOBKtaiBB. 
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)Vhitehurst  in  support  of  the  writ. 

The  Queen 

V,  The  Court  called  ou 

Jostices  of  the 
West  Riding 

of  PaihUy  contrd.    The  record  is  altogether  innocuous  as 

against  the  parties  applying  for  the  mandamus;  and  the 
present  application  is  therefore  unnecessary.  The  confir- 
mation of  the  order  by  the  Michaelmas  sessions  is  not 
conclusive  against  them ;  for,  although  the  quarter  sessions 
did  not  then  make  a  special  entry  of  the  ground  on  which 
it  was  confirmed,  yet  it  would  be  competent  for  the  town- 
ship of  Crick  on  any  subsequent  occasion  to  shew  that  it 
was  so,  not  on  the  merits,  but  in  their  absence,  and  solely 
with  the  view  of  giving  the  respondents  costs ;  which  the 
Stat.  8  &  9  T^tV/.  3,  c.  SO,  s.  d,  empowers  the  sessions  to 
give,  wherever  notice  of  appeal  has  been  given,  whether  the 
appeal  has  been  proceeded  with  or  not.  [Coleridge  3.  That 
statute  plainly  shews  that  the  course  taken  by  the  sessions, 
and  which  is  stated  in  the  return  to  be  their  ordinary  prac- 
tice, is  altogether  unnecessary.  The  sessions  may  either 
give  costs  on  the  confirmation  of  the  order  on  appeal,  or, 
without  any  appeal  prosecuted  at  all,  on  its  appearing  that 
notice  of  appeal  was  given.]  It  is  merely  a  mode  which 
the  sessions  have  adopted  of  carrying  out  that  enactment ; 
and  a  mode  from  which  no  hardship  can  arise  to  the  appel- 
lants. They  might,  if  they  pleased,  apply  to  the  Court  of 
Quarter  Sessions  to  have  the  record  made  up  according  to 
the  fact.  Rex  v.  The  Justices  of  Middlesex  {a)  is  an  autho- 
rity in  point,  to  shew  the  course  they  ought  to  have  pur- 
sued. And,  whatever  be  the  case  with  respect  to  the 
propriety  of  this  practice,  this  Court  will  not  compel  a 
Court  of  Quarter  Sessions  to  erase  any  thing  from  the 
records  of  a  former  Court.  As  soon  as  the  proceedings  are 
completed  and  recorded,  the  jurisdiction  of  the  quarter 
sessions  is  at  an  end,  the  commission  is  determined :  Lam' 
bard,  71  •     [Lord  Denman  C.  J.   According  to  that  argu- 

(a)  6B.  &Ad.  ins. 
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mtnty  ibis  Court  could  have  no  power  to  cause  the  quarter         1842. 

sessions  to  enter  continuances.]    This  Court  will  not  direct    ^i^^^T^^ 

-•  The  Queen 

a  court  of  criminal  jurisdiction  to  alter  the  minutes  of  a  v, 

verdict^  or  to  cancel  an  alteration   in  such  minutes :  Rex  v.   w^*^*n^*^* 

Hemes  (a).    The  disinclination  of  the  Court  to  meddle  with  of 

the  records  of  inferior  tribunals  is  shewn  by  Rex  v.  Car^ 

lyk(b):  see  also  3  Inst.  71,  I  Hale,  P.  C.646,  Rex  v.  The 

Justices  q/'  Devon  {c).      The  Court  will  not  also,  by  this 

method  of  mandamus,  constitute  itself  in  effect  a  court  of 

appeal  from  the  quarter  sessions :  Rex  v.  Justices  of  Buck' 

ij^kamskire  {d\  Rex  v.  Justices  of  West  Riding  (e). 

Whiiehurst  contri  was  desired  to  confine  himself  to  the 
question  of  ordering  the  erasure.  The  entry  of  the  appeal 
DOW  stands  in  the  name  of  the  churchwardens  and  over- 
seers of  Crich.  No  evidence  can  be  received  contradictory 
to  that  statement;  and  it  will  therefore  appear  on  the  re- 
cords of  the  quarter  sessions  incontrovertibly,  that  the 
appellant  township  proceeded  with  this  appeal,  when  in  fact 
it  has  not  done  so.  It  may  be  said  that  evidence  might  be 
given  to  shew  that  the  entry  was  fraudulent;  but  there  was 
no  fraud  here  on  the  part  of  the  sessions,  which  merely 
tcled  on  an  existing  practice,  though  bad,  and  perverted  by 
the  respondents  to  the  purpose  of  obtaining  an  unfair 
advantage  over  the  appellants.  (He  was  stopped  by  the 
Court.) 

Lord  Den  MAN  C.  J. — This  is  a  very  peculiar  case ; 
and  perhaps  it  is  the  first  time  that  this  Court  has  been 
called  upon  to  direct  a  Court  of  Quarter  Sessions  to  erase 
a  portion  of  its  records.  But  I  have  no  hesitation  in  say- 
ing, that  we  shall  feel  bound  to  do  so,  wherever  justice 
absolutely   requires  it.     Every   instance  of  extraordinary 

(«)  3  Ad.  &  £1.  795.  {d)  2  G.&  D.  560. 

(k)  5  B.  &  Ad.  971.  (€)  1  Q.  B.  624;  S.  C.  1  G.  fir 

(r)  1  Chitty  Rep.  34.  D.  198. 
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exercise  of  jurisdiction  must  have  had  a  beginning;  and  it 
seems  to  me,  that  the  authority  which  we  continually  exert 

tT.  of  requiring  Courts  of  Quarter  Sessions  to  enter  continu- 

WMt^dl       "^ces  on  past  proceedings  is  a  stronger  act  of  power,  and 

of  quite  as  anomalous  in  appearance.     I  was  inclined,  at  first, 

OAKMUAE.  ^^  think  that  the  magistrates  were  wrong  in  not  doing  what 
was  required  of  their  own  authority,  and  making  the  re* 
quired  erasure  on  the  application  of  the  appellant  town- 
ship :  but  on  further  consideration  I  believe  they  cannot 
do  it  without  our  authorisation.  It  likewise  seemed  to 
me,  when  this  matter  was  first  discussed,  that  possibly  a 
mere  entry  of  the  real  circumstances,  without  erasure, 
might  make  the  entry  innoxious.  The  mandamus  however 
went;  and  this  important  question  is  at  last  brought  fairly 
before  us.  Now  the  practice  of  the  sessions,  in  entertaining 
and  deciding  an  appeal  behind  the  backs  of  the  appellants, 
is  evidently  wrong.  Such  mistakes  of  practice  we  are  in 
the  constant  habit  of  correcting.  It  has  indeed  been 
argued,  that  it  is  unnecessary  for  the  purpose  of  such 
correction  to  cause  them  to  erase  this  entry :  but,  even 
supposing  this  to  be  so,  it  does  not  become  the  magis- 
trates to  oppose  its  erasure.  Nor  can  we  say  it  might  not 
be  so  used  as  to  defeat  justice  at  some  future  time.  When 
the  entry  is  erased,  the  merits  of  the  case  will  be  fairly 
arrived  at,  and  not  until  then.  The  practice  has  arisen^ 
no  doubt,  from  a  mistaken  mode  of  carrying  out  the  pro- 
visions of  the  8  8c  9  Will.  3,  c.  SO.  That  statute  enables 
the  sessions  to  give  the  respondents  their  costs,  where 
notice  of  appeal  has  been  given,  and  then  withdrawn. 
Now,  before  the  4  &  5  Will.  4,  c.  76,  when  a  parish  coun- 
termanded its  notice  of  appeal,  its  opportunity  of  appeal- 
ing was  gone  by  :  the  order  stood,  and  could  not  be  again 
attacked;  and  therefore  the  practice  of  allowing  the  re- 
spondents to  enter  the  appeal  for  the  mere  purpose  of 
having  it  dismissed  with  costs,  though  anomalous,  was  in- 
nocent. But,  since  that  statute  has  enabled  the  parish 
charged  with  the  pauper  to  appeal  either  on  the  receipt  of 
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the  order  or  on  the  removal,  a  notice  may  be  counter-        184S. 
maoded,  and  yet  there  may  be  no  intention  of  abandoning    r^^'^'X^^ 
the  appeal ;  and  the  township  of  Crich  had  in  this  case  9. 

actually  given   notice    that  it  intended  to  prosecute   the  '^w^'**?."!-^*'* 
appeal*     Yet,  having  received  this  notice,  the  respondents  of 

go  to  the  sessions,  and  availing  themselves  of  the  above-  o**«h»**« 
mentioned  practice  for  a  fraudulent  purpose,  they  obtain 
the  confinnation  of  the  order,  when  the  appeal  was  in  re- 
ality postponed.  It  were  as  well  to  give  up  our  jurisdiction 
at  once,  and  abandon  the  wholesome  control  which  this 
Coart  has  hitherto  exercised,  as  to  decline  interfering  in 
inch  a  case. 

Pattsson  J. — This  seems  only  in  strict  analogy  to  the 
practice  of  directing  sessions  to  enter  continuances,  and  hear 
aod  determine  appeals.  In  that  case  there  must  be  an  entry 
made  as  of  a  previous  sessions,  for  the  purposes  of  justice. 
Now  the  sessions  have  no  authority  of  themselves  to  do  this : 
bat  they  derive  the  power  from  this  Court,  when  called  on 
by  mandamus  to  exercise  it.  In  like  manner,  I  think,  they 
coald  not  erase  this  entry  of  themselves ;  yet  they  may  be 
required  by  mandamus  to  do  so.  We  should  indeed  be 
slow  to  interfere  to  make  the  justices  erase  any  entry  made 
of  record  on  facts  properly  before  them ;  but  this  is  an 
entry  made  absolutely  without  jurisdiction.  The  8  &  9 
Will.  S,  c.  SO,  gave  them  no  authority  to  act  as  they  have 
done;  and  if  they  had  the  authority  before,  then  that 
statute  was  not  at  all  required ;  for  it  empowers  the  jus- 
tices to  order  costs  ^  to  the  party  in  whose  behalf  such 
appeal  shall  be  determined,  or  to  whom  such  notice  shall 
be  given  r^  that  is,  clearly,  to  give  costs  in  certain  cases 
where  the  appeal  is  not  determined  at  all.  It  is  true  that 
this  practice,  of  making  a  false  entry  of  the  determination 
of  an  appeal,  could  do  no  harm  before  the  recent  act ;  but 
now  it  becomes  materially  unjust.  The  magistrates  did 
wrong  when  the  township  of  Crich  applied  to  them  to 
retrace  their  steps  ;  they  could  not,  indeed,  have  erased  the 
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1842.        entry  of  a  former  sessions ;  but  they  might  and  ought  to 

^•^/^      have  heard  and  determined  the  appeal.     But  now  that  the 

9.  case  has  come  before  us,  we  cannot  consider  justice  satis- 

J«»t»ce»  ?f.'^»«  fied  without  ordering  both. 
West  Riding  ^ 

Yorkshire.  Williams  J. — I  am  satisfied  on  the  argument  and  by 
the  judgments  of  my  brothers  who  have  preceded  me,  that 
the  only  power  the  sessions  really  possessed,  under  the 
statute  8  8c  9  Will.  3,  c.  SO,  was  to  order  costs,  without  io 
any  way  pretending  to  decide  the  appeal,  which  in  reality 
was  not  before  them.  And  being  satisfied  on  this  point 
(upon  which  1  entertained  at  first  some  doubt)  I  apprehend 
there  can  be  no  question  as  to  the  propriety  of  our  in- 
terference in  this  instance.  The  respondents  here  take 
advantage  of  the  irregular  practice  of  sessions  to  get 
their  order  confirmed  behind  the  backs  of  the  appellants^ 
whom  they  knew  prepared  to  resist  it.  And  the  rest  of 
their  proceeding  is  obvious  enough.  They  wait  until  the 
six  months  are  over ;  then,  when  the  time  for  certiorari  is 
past,  they  remove  the  pauper.  The  appellants  have  no 
remedy  but  in  this  Court;  it  is,  therefore, a  case  peculiarly 
calling  for  our  interposition. 

Coleridge  J. — I  place  the  decision  of  the  Court  on 
the  ground  that  the  sessions  have  acted  without  jurisdic- 
tion, and  that  their  practice  is  capable  of  being  turned, 
as  in  the  present  instance  it  has  been,  to  serve  fraudulent 
purposes.  The  whole  proceeding  is  irregular.  The  parish 
officers  of  Sheffield  begin  by  entering  an  appeal  against 
their  own  order.  This  they  have  no  right  to  do :  no 
statute  authorises  them.  The  interests  of  respondents  are 
fully  protected  without  it.  They  can  supersede  or  aban- 
don their  own  order  if  dissatisfied  with  it.  Or  they  can 
remove  it  into  this  Court,  and  quash  it.  If,  on  the  other 
hand,  notice  of  appeal  against  it  is  given  and  not  pro- 
ceeded with,  Stat.  8  &  9  ^*  4,  c.  SO,  empowers  the  sessions 
to  give  them  costs.   And  there  was  an  old  practice,  to  which 
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I  see  no  objection,  of  enrolling  the  order  at  the  request  of         1842. 

ibe  respondents,  if  they  wished  it:  not  that  such  a  pro-    ^I'^^T^*^ 

.  ...  The  Queen 

ceeding  was  of  any  virtue  in   itself,  but  it  rendered  the  v. 

order  more  accessible  for  purposes  of  evidence,  if  it  were    w^^^^p^I-  *^ 
required   at  any  subsequent  time  on  a  question  of  settle-  of 

ment(a).  And,  secondly,  it  is  plain  in  what  manner  the  orwh'Rk- 
practice  oiay  be  perverted  for  unjust  purposes.  In  nine 
cases  out  of  ten  the  confirmation  of  the  order  would  take 
place  in  the  absence  of  the  appellants.  And,  lastly,  in 
the  present  instance,  the  design  was  evidently  fraudulent. 
These  constitute  quite  sufficient  grounds  for  our  inter- 
ference ;  and,  as  to  the  manner  of  it,  the  old  practice  of 
commanding  the  entry  of  continuances  furnishes  abundant 
precedent.  It  must  have  had  a  beginning  at  some  time  or 
other. 

D.  Peremptory  mandamus  awarded, 

(a)  See  Jncn.  1  Salk.  406 ;  Bum's  J.  (Chit.  Ed.)  Poor,  877. 


The  Queen  v.  The  Inhabitants  of  Charlbury  and 

WALCOTT(i). 

On  appeal  to  the  Oxfordshire  quarter  sessions  against  On  appeal 
an  order  for  the  removal  of  Elizabeth  Wright  and  her  four  derof removal 

children  from  the  township  of  Charlbury  and  Walcott  to  it  appeared 

that  a  former 

V   ,^    .,,.....    ».  ,*T  .  order,  for  the 

(6)  Decided  in  Mich.  T.  1843,  (Nov.  19.)  removal  of  the 

pauper  to  the 
appellant  parish,  had  been  quashed  on  the  ground  that  the  examination  was  insufficient, 
in  not  stating  the  date  of  the  birth  of  the  pauper's  husband,  which  omission  was  held 
bj  the  tettions,  before  which  that  appeal  was  heard,  to  be  material,  and  they  therefore 
qaashed  the  order  without  hearing  any  evidence. 

On  the  trial  of  the  present  appeal,  the  sessions,  after  hearing  counsel  on  both  sides 
at  to  the  conclasiveness  of  the  former  judgment,  quashed  the  present  order  of  removal, 
fobject  to  the  opinion  of  this  Court  on  the  question,  whether  the  quashing  of  the 
iormer  order  was  conclusive  between  the  parties  so  as  to  preclude  the  respondents 
firoiD  remoTing  the  pauper  again  on  a  fresh  order  founded  upon  an  amended  examination. 

Bildj  that  the  former  order  of  sessions  was  conclusive,  as  they  had  decided  abso- 
lutely ;  and,  at  all  events,  this  Court  had  no  materials  forjudging  whether  their  decision 
was  right  or  wrong. 

rOL.  III. — G.  D.  N 
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1843.        the  parish  of  Bloxham,  both  in  the  said  county,  the  sessions 
rj^^"^^^      quashed  the  order  subject  to  the  opinion  of  this  Court  upon 

t,.  the  following  case : — 

Inhabitantf  of      ^fj^  following  was  the  first  of  the  several  grounds  of 

CBAaLBURY  ... 

and  appeal  given  in  the  notice  of  appeal  to  the  respondents: — 

Walcott.  u  rpi^^^  ^  former  order  made  by,  &c.,  bearing  date  the  15th 
October,  1842,  for  removing  and  conveying  Elizabeth 
Wright,  widow,  and  her  four  children,  namely,  &c.,  from 
and  out  of  the  said  township  of  Charlbury  and  Walcott  to 
the  said  parish  of  Bloxham,  there  to  be  received  and  pro- 
vided for  according  to  law,  was  quashed  by  the  Court  of 
the  General  Quarter  Sessions  of  the  Peace,  holden  at 
Oxford,  in  and  for  the  county  of  Oxford,  on  Monday,  2d 
January,  1843,  on  an  appeal  presented  by  the  churchwar- 
dens and  overseers  of  the  poor  of  the  said  parish  of  Blox- 
ham against  such  order  of  removal ;  and  which  said  order 
of  Court  related  directly  to  the  settlement  of  the  said  E. 
Wright  and  her  said  four  children,  on  the  day  of  the  date 
of  the  said  former  order  of  removal,  which  is  the  same 
settlement  now  in  question  between  the  parties  to  the 
present  appeal,  and  it  is  therefore  binding  and  conclusive 
between  them  so  far  as  respects  the  place  of  the  last  legal 
settlement  of  the  said  E,  Wright  and  her  said  four  children, 
it  not  appearing  on  the  copy  of  the  examination  sent  to  the 
appellants,  with  the  order  now  appealed  against,  that  the 
said  £.  Wright  has  done  any  act  to  gain  a  settlement  sub- 
sequent to  the  date  of  the  said  former  order  of  removal/' 

Upon  the  trial  of  the  present  appeal,  it  appeared  that  a 
former  order  of  removal  had  been  made,  and  had  been 
quashed  on  appeal  as  stated  in  the  ground  of  appeal  above 
set  out;  but  it  also  appeared  that  such  former  order  had 
been  quashed  upon  an  objection,  taken  in  the  grounds  of 
appeal,  that  the  examination  on  which  the  order  was  founded 
was  insufficient  in  not  stating  the  date  of  the  birth  of  the 
pauper's  husband,  and  which  omission  the  Court  of  Quarter 
Sessions,  after  hearing  the  arguments  of  counsel  on  both 
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sides,  held  to  be  material,  and  therefore  quashed  the  order 

without  bearing  anj  evidence  or  further  going  into  the  case. 

Upon   the   trial   of  the   present  appeal,  a  witness   was 

tendered  to  prove  that  at  the  hearing  of  the  former  appeal  Inhabitants  of 
■^  o  rr  Charlbury 

and 


1842. 

The  Queen 
r. 


the  order  of  removal  was  quashed  upon  a  preliminary 
objection  to  the  sufficiency  of  the  pauper's  examination, 
and  that  the  merits  of  the  case  were  not  gone  into ;  but  the 
Coart  of  Quarter  Sessions  held  that  such  evidence  would 
not  alter  their  decision,  and  thereupon,  after  hearing  counsel 
on  both  sides,  the  Court  of  Quarter  Sessions  quashed  the 
present  order  of  removal,  subject  to  the  opinion  of  the 
Court  of  Queen*s  Bench  as  to  whether  the  judgment 
quashing  the  former  order  of  removal  under  the  circum- 
stances above  stated  was  conclusive  between  the  parties, 
so  as  to  preclude  the  respondents  from  removing  the  pau- 
pers again  upon  a  fresh  order,  founded  upon  an  amended 
examination,  which  supplied  the  omission  in  the  former 
one. 

According  to  the  view  taken  by  the  Court  of  Queen's 
Bench,  the  order  of  sessions  is  to  be  confirmed  or  quashed 
IS  the  Court  may  direct. 

Keating  and  Pigott  in  support  of  the  order  of  sessions. 
The  order  of  sessions  on  the  trial  of  the  first  appeal  was 
conclusive.  Reg.  v.  Evenwood{a)  is  directly  in  point: 
there  the  sessions  would  not  allow  the  appellants  to  prove 
their  case,  because  their  grounds  of  appeal  contained  no 
statement  of  the  pauper's  residence  in  the  parish  of  the 
illeged  settlement,  and  it  was  held  that  the  sessions  had 
decided  the  case  on  the  merits,  and  that  their  judgment 
was  conclusive.  The  sessions  in  this  case  held  that  the 
omission  to  give  the  date  of  the  pauper's  birth  was  mate- 
rial, and  they  were  the  proper  judges  of  that  point.  In  the 
case  cited  the  only  hearing  of  the  case  was  as  to  the  suffi- 
ciency of  the  grounds  of  appeal.  There  is  no  distinction, 
with  respect  to  the  question  of  sufficiency,  between  grounds 

(a)  Ante,  145. 
N  2 


Walcott. 
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1842.         of  appeal  and  examinatioiLs:  Reg,  v.  EastviUe{a).     Thus 

^"^^^^^      in  Reg,  v.  Clint  {b),  where  the  sessions  discharged  an  order 

The  Queen 

^^  of  removal  on  the  ground  of  a  material  variance  between 

Inhabitants  of  jjjg  settlement  stated  in  the  pauper's  examination  and  the 
Charlbury  . 

and  settlement  proved  at  the  trial,  the  decision  was  held  to  be 

Walcott.  qu  j|,g  merits,  and  conclusive.  Here  there  is  not  a  wrong 
date,  but  no  date  at  all,  which  is  much  the  same  thing. 
Where  an  order  of  removal  has  been  quashed  on  the  ground 
that  the  pauper  was  not  chargeable,  as  in  Oigaihorpe  v. 
Diseworth  (cX  or  that  he  resided  on  his  own  tenement,  and 
was  therefore  irremoveable,  as  in  Rex  v.  Wick,  St.  Laoh 
fence  {d),  a  second  order  may  be  made  for  his  removal  to 
the  same  parish,  because  the  merits  were  not  adjudicated 
upon  when  the  former  order  was  quashed.  [Patieson  J, 
The  points  of  chargeability  and  removeability  are  both 
merits ;  the  distinction  is  that  the  question  of  settlement, 
afterwards  litigated  is  not  the  same  question  with  that 
which  has  been  already  decided.]  The  date  of  the  birth 
would  obviously  be  material :  the  appellants  might  have  no 
opportunity  of  inquiring,  so  as  to  traverse  the  birth  in  their 
parish.  If  they  knew  the  date,  they  might  be  able  to  dis- 
pute his  identity  with  the  pauper's  husband.  [Lord  Den^ 
man  C.  J.  Does  the  burden  lie  upon  you  to  shew  that  the 
sessions  on  the  first  trial  were  right  in  holding  the  date 
material  ?] 

Kelli/  and  Walesby  contrd.  Where  the  sessions  on  some 
preliminary  ground  wrongfully  refuse  to  hear  a  case,  this 
Court  will  review  their  decision  and  direct  a  hearing  upon 
the  merits:  Reg.  v.  Justices  of  Carnarvonshire  {e).  In  this 
case  the  objection  was  taken  and  allowed  before  any  evi- 
dence was  heard.  The  sessions  now  ask  whether  the 
omission  to  give  the  date  of  the  birth  was  material.  The 
sessions  on  the  trial  of  the  first  appeal  held  that  the  omis- 

(fl)  1  G.  &  D.  150.  •  (rf)  5  B.  &  Ad.  586. 

(b)  Ibid.  245.  {e)  1  G.  &  D.  493« 

(c)  3  Str.  1356;  S,  C.  Burr.  S.C.  361, 
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sion  was  material,  hut,  by  shutting  out  all  evidence,  tliey 
deprived  themselves  of  the  means  of  judging  whether  the 
omission  was  material.  Nor  can  this  Court  now  judge 
whether  it  was  material.     [Coleruhe.  Suppose  the  case  is  ^"habitants  of 

and 


1842. 
The  Queen 

V, 


not  heard,  because  the  witnesses  do  not  arrive  in  time  for 
trial,  would  the  decision  be  on  the  merits?]  That  would 
be  on  the  merits,  because  no  evidence  on  the  merits  is 
acluded.  Great  hardship  will  arise,  if  parishes  are  to  be 
bound  for  ever  by  the  decision  of  sessions  on  points  imma- 
terial to  the  settlement,  for  it  has  lately  been  held  by  this 
Court  that  the  mere  circumstance  of  serving  an  order  of 
removal  gives  the  appellants  a  right  to  go  to  the  sessions 
for  the  sake  of  costs  (/y).  Whenever,  therefore,  in  such  a 
case,  the  sessions  quash  the  order  generally,  the  respondents 
are  concluded,  unless  the  sessions  choose  to  make  a  special 
entry,  which  this  Court  will  not  compel  them  to  do :  Reg. 
f .  JuUicet  of  Lancashire  (fc). 


Walcott. 


Lord  Denman  C.J. — The  object  of  the  legislature  and 
the  wish  of  this  Court  has  been  that  there  should  be  a  free 
and  true  communication  between  parishes  of  all  material 
facts  in  order  to  render  litigation  unnecessary.  Unfortu- 
nately, on  account  of  doubts  with  respect  to  the  meaning 
of  the  Poor  Law  Amendment  Act,  great  expense  has 
sometimes  been  incurred  in  contentions  respecting  the 
sufficiency  of  such  communication.  In  the  present  case 
the  examination  omitted  to  communicate  the  date  of  the 
birth  of  the  pauper*s  husband.  That  date- might  be  a 
necessary  link  in  his  history.  The  defect  in  their  exami- 
nation was  pointed  out  to  the  respondents.  If  the  respon- 
dents were  desirous  to  give  further  information,  they  might 
have  obtained  a  new  order  on  a  better  examination,  l^hat 
might  easily  have  been  done.  It  is  said  there  would  have 
been  a  difficulty  in  doing  this,  inasmuch  as  the  appellants 
would,  notwithstanding,  have  a  right  to  appeal,  for  the  sake 

(a)  Rtg.  V.  Towntiall  and  Beg.  (6)  2  G.  &  D.  714. 

f.  StMyky,  2  G.  &  D.  676. 


Walcott. 
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184S.        of  gettiug  the  costs  consequent  upon  the  former  order  of 
^^^*^"^      removal.      That  has  nothing  to  do  with  the  question  (a). 
V.  If  the  respondents  are  liable  to  costs,  they  should  tender 

^C^LBUJiY^  them  or  offer  to  refer  the  question  of  amount  to  some 
wad  competent  person.  In  this  case  there  has  been  no  hardship 
on  the  respondents.  After  the  objection  to  their  exami- 
nation had  been  pointed  out  by  the  grounds  of  appeal, 
they  chose  to  go  to  the  sessions  on  the  question  as  to  the 
sufficiency  of  their  examination.  The  sessions  decided  the 
objection  was  good,  and  there  is  an  end  of  that  matter. 
The  respondents  remove  again ;  and  the  sessions,  on  the 
second  occasion,  submit  to  us  the  question,  in  effect,  whe- 
ther the  sessions  on  the  first  occasion  were  right  in  holding 
the  defect  in  the  examination  to  be  material.  Our  answer 
is  we  cannot  tell,  the  sessions  may  have  been  right  or 
wrong.  Reg,  v.  Evenwood{h)  is  in  point.  The  omission 
in  this  case  may  have  affected  the  merits;  information 
necessary  to  the  appellants  may  have  been  withheld.  As 
to  Reg.  v.  Carnarvonshire  (c),  this  Court  will  always  inter- 
fere where  the  sessions  are  wrong  in  refusing  to  allow 
parties  to  go  into  their  case.  The  ground  of  appeal  in  that 
case  was  that  the  respondent  parish  had  acknowledged  the 
pauper's  settlement  by  giving  him  relief  during  the  last  six 
years  while  he  resided  out  of  the  parish.  We  thought  it  a 
mistake  in  the  sessions  to  say  that  this  did  not  give  the  re- 
spondents information  of  the  ground  of  appeal.  That  was 
a  case  of  a  mandamus  to  the  sessions,  which  had  refused 
to  hear.  In  the  present  case  we  shall  abide  by  Reg.  v. 
Evenwood(b)\  and  I  do  not  feel  that  the  conclusion  of  the 
sessions  may  not  have  been  right. 

Patteson  J. — Undoubtedly  some  of  these  cases  from 
sessions  turn  on  very  nice  points ;  and  it  is  said  that  some 
of  our  decisions  have  tended  to  increase  litigation.     But  I 

(a)  See  Ex  parte  the  Church-  (6)  Ante,  145. 

wardens  and  Overseen  of  Ponte-  (c)  1  G.  &  D.  423. 

fract,  post,  188. 
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think  that  formerly,  for  want  of  that  explicit  commuDicatioQ        1849. 
which  we  now  require  between  parishes^  there  used  to  be    m.    QfTE£H 

manj  more  appeals  than  there  are  now.  y» 

K.         ^  .         .  ,  ,  •  1  Inhabitants  of 

an  order  of  sessions  is  made  quasumg  an  order  gene-   Charlbuet 

rally,  without  special  entry,  it  may  be  shewn  afterwards  that         ^^ 

the  order  was  quashed  on  grounds  which  are  not  conclusive, 

by  reason  of  some  new  matter,  as  in  one  of  the  cases  cited 

it  was  shewn  that  the  order  of  sessions  had  nothing  to  do 

with  the  question  of  settlement,   and  that  it  proceeded 

eatirely  on  the  ground  that  the  pauper  was  not  chargeable. 

But  here  there  is  no  new  and  distinct  ground  of  litigation 

OD  the  second  appeal.     On  the  tirst  appeal,  the  sessions 

said  that  there  was  a  material  omission  in  the  examination. 

That  was  for  them  to  determine.     On  the  second  appeal, 

the  respondents  state  the   ground  on  which    the  former 

order  of  sessions  proceeded,  and   the  sessions  think  the 

former  order  is  conclusive.     Now  the  question  is  whether 

it  was  so.     It  was  an  order  on  the  same  point  that  was 

brought  before  the  sessions  on  the  second  appeal — the 

settlement  of  the  pauper.     I  cannot  help  thinking  that,  if 

the  sessions  hold  that  the  examination  omits  to  state  a 

material  fact,  it  is  the  same  thing  as  if  they  went  into  the 

case,  and  held  the  evidence  defective :  it  is  like  judgment 

00  demurrer  to  the  examination.  Reg.  v.  Evenwood{a) 
went  on  that  ground.    The  other  day,  in  the  Bail  Court, 

1  thought  that  such  a  judgment  of  sessions  would  not  be 
coDcluflive.  But  I  think  now  that  it  is,  and  that  Reg.  v. 
txtHWOodHfl)  is  quite  in  point;  and  I  quite  agree  that, 
wherever  there  is  a  material  omission  in  the  examination 
or  grounds  of  appeal,  and  the  order  of  removal  is  quashed 
or  confirmed  on  that,  it  is  a  decision  on  the  settlement 
itself  and  is  conclusive.  It  is  quite  a  different  thing  from 
a  decision  as  to  chargeability  or  any  preliminary  point. 

Williams  J* — I  am  of  the  same  opinion.     Generally, 
where  an  order  is  quashed,  it  is  conclusive  between  the 

(d)  Ante^  145. 
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1848.        parties  on  the  then  state  of  things.     A  decision  on  charge- 

"^"^^"^      ability  is  not  a  decision  on  form.    Chargeability  is  a  matter 

V.  essential  to  the  right  of  removal;  and  the   reason   %vhy» 

Inhabitants  of  gfj^^  fresh   relief  to  the  pauper,  there  may  be  a  second 

and  order  of  removal,  is,  that  the  old  objection  to  the  removal 

Walcott.     jg  obviated  on  a  new  state  of  facts.     The  question  arises 

in  this  case  whether  the  first  order  of  sessions  was  merely 

on  a  point  of  form,  so  that  the  respondents  are  entitled  to 

remove  again  and  obtain  a  hearing  on  the  merits.     That 

9  brings  us  to  the  question,  what  is  a  hearing  on  the  merits  i 

If  a  cause  is  brought  on,  and  there  is  a  hearing,  whether 
more  or  less,  that  is  a  hearing  on  the  merits.  Is  it  neces- 
sary that  any  particular  number  of  witnesses  should  be 
called  to  make  it  a  hearing  on  the  merits  ?  Here  the  re- 
spondents by  a  defect  in  their  case  were  prevented  from 
going  on.  It  is  like  a  nonsuit.  I  quite  agree  that,  after 
the  sessions  have  decided  on  a  point  eminently  within  iheir 
province,  we  ought  not  to  inquire  into  the  grounds  of  their 
decision,  but  we  ought  to  presume  that  they  had  good 
grounds.  Their  decision  in  this  case  was  on  the  merits, 
and,  as  there  is  no  new  state  of  facts,  it  is  conclusive. 

Coleridge  J. — Some  remarks  made  at  the  bar  iu  the 
course  of  this  argument  suggested  to  nie  the  same  view 
which  has  been  stated  by  my  brother  Patteson.  It  is  very 
well  to  say  that  many  sessions  cases  now  go  off  on  points 
of  form.  But  the  great  question  is  whether  in  conse- 
quence of  the  fulness  and  accuracy  we  require  in  the  com- 
munications between  parishes  there  are  not  fewer  cases 
brought  before  the  sessions.  Our  great  object  has  been 
to  make  such  litigation  unnecessary.  Examinations  and 
grounds  of  appeal  may  be  defective  either  because  they  do 
not  give  sufficient  information,  and  this  objection  to  them 
stands  upon  the  equity  of  the  late  statute,  or  it  may  be  that 
the  facts  are  clearly  and  sufficiently  stated,  but  that,  when 
proved,  they  will  not  amount  to  any  case,  and  this  objection 
stands  upon  the  letter  of  the  statute,  which  requires  the 


The  Queen 

V, 

ita 

Charlbury 

and 

Walcott. 
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grounds  of  removal  or  of  appeal  to  be  stated.  But  the  1842. 
sessions  are  to  decide  in  both  cases.  If  there  is  a  material 
omission  in  the  examination,  it  is  the  same  as  if  the  re- 
spondents had  gone  into  their  evidence  and  had  proved  all  ^r*I|\^","^^^^^ 
that  is  stated  in  their  examination.  If  so,  is  not  a  decision 
that  such  an  examination  is  insufficient,  a  hearing  upon  the 
merits?  If  the  sessions  improperly  refuse  to  allow  a  party 
to  go  into  proof  of  his  case,  application  should  be  made 
for  a  mandamus  to  compel  the  sessions  to  hear  the  case. 
But  here  no  such  proceeding  was  adopted ;  the  former 
decision  of  sessions  was  not  disturbed.  Then  a  second 
order  of  removal  was  made ;  and,  on  the  trial  of  the  second 
appeal,  there  was  nothing  apparent  but  the  former  order 
of  sessions  quashing  the  former  order  of  removal  on  general 
grounds.  The  respondents  wished  to  shew  on  what  grounds 
the  former  order  of  sessions  went.  The  sessions  did  not 
decline  to  receive  that  information ;  but,  having  that  infor- 
mation,  they  said  the  decision  was  on  the  merits  and  con- 
clusive. They  now  ask  our  opinion  whether  it  was  so. 
We  cannot  say  they  were  wrong.  There  are  no  circum- 
stances to  shew  they  were  wrong ;  they  may  have  been 
right.  Many  cases  may  be  supposed  in  which  they  might 
be  right  in  their  opinion.  The  date  of  the  birth  might  not 
have  been  material ;  but  it  might  have  been  material  to 
shew  the  legitimacy  of  the  pauper's  husband,  or  the  re- 
spondents might  in  consequence  of  the  omission  to  give  the 
date  have  lost  the  opportunity  of  obtaining  information 
necessary  to  the  conduct  of  their  case.  At  all  events  the 
sessions  have  not  given  us  an  opportunity  of  saying  whether 
the  omission  was  or  was  not  material. 


D. 


Order  of  Sessions  confirmed  (a). 


(a)  See  the  two  next  cases. 
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1842. 

The  Queen  v.  The  lohabitants  of  Kinosclere (a). 

On  appeal        vJN  appeal  to  the  Berkshire  quarter  sessions  for  Octoberi 

against  an  or-    184^^  for  the  removal  of  William  Webb,  &c.  from  the 
derofremofal         .  rr»        1  •  •  •  1 

it  appeared       parish  of  Thatcham,  m  the  said  county,  to  the  pansn  of 

ati  ^'^t  Kingsclere,  in  the  county  of  Southampton,  the  sessions 
up  an  acknow-  held  the  examinations  insufficient,  and  it  was  "  therefore 
setUemenrby  ordered  and  adjudged  that  the  said  order  be  quashed,  but 
relief  given  to  not  on  the  merits,**  and  it  was  further  ordered  that  a  case 
father  in  the  should  be  stated  for  the  opinion  of  this  Court,  "  whether 
appellant  ||,^  insufficiency  of  the  examinations  is  a  defect  of  form  or 

pansb,  "  up-  "^ 

wards  of  two     a  question  of  merit/' 

toliTs'^deatb"*  ^^^  examinations    set   up   a  derivative   settlement  in 

whicb  occur-  Kingsclere  from  Alexander  Webb,  the  pauper's  father,  and 

spondent  pa-  contained  the  following  evidence  of  the  father's  settlement 

nsb,  where  be  in  that  parish :  '*  The  father  of  the  said  Wm.  Webb  was  a 

then  resided. 

One  of  the        parishioner  of  the  said  parish  of  Kingsclere,  of  which  he 

grounds  of  ap-  ^^jg^  received  relief  for  upwards  of  two  years  previous  to 

peal  was,  that  "^       ,  ,  "^ 

the  date  of  the  his  death,  which   occurred  in   the  parish  of  Tbatcham, 

hive  £en^     ^^^^'^  ^^  ^"^^n  resided." 

given.    The  The  only  ground  of  appeal  material  to  notice  was  that 

sessions  held       ,  .....  ..  1         • 

this  a  valid       ^be  examinations  did  not  state  "  at  what  time  or  times,  or 

objection  to      j„  what  year  or  years,  the  said  Alexander  Webb  received 
the  examina- 
tion, and  any  relief  from  the  said  parish  of  Kingsclere,   nor  from 

net  mating    *''°'»  ^"^  '^''''^^  '•'^  '""»^" 

a  special  entry       At  the  hearing  of  the  appeal  the  appellants  objected  that 

<<  quashed  but  ^^^  respondents  were  not  entitled  to  go  into  evidence  of 
not  on  the  (be  settlement  derived  from  the  pauper's  father,  '^  inasmuch 
also  stated  a  as  the  time  at  which  the  said  Alexander  Webb  was  sup- 
case  for  the       posed  to  have  been  relieved  by  the  appellant  parish,  while 

t^erwer^ri^^^  («)  ^^^'^^^  '^^  ^ich.  T.  1843  (Nov.  19). 

bound  to 

3uash  the  order  absolutely  for  the  insufficiency  of  the  examination,  or  whether  it  was 
efect  of  form. 

This  Court  declined  to  interfere,  saying  that  they  had  no  facts  to  enable  them  to 
judge  whether  the  insufficiency  was  form  or  merits,  and  that  the  sessions  should  decide 
for  themselves,  whether  a  want  of  particularity,  in  examinations  or  grounds  of  appeal^ 
is  form  or  merits. 
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resident  in  the  respondent  parish,  had  not  been  stated  with         1842. 
sufficient  particularity  in  the  examinations  upon  which  the    q./^'X^^ 
order  of  removal  was  founded,  and  that  the  examinations  v. 

were  on  that  ground  insufficient  to  support  the  order/  ^^Iincmlmi^ 
The  Court,  after  hearing  counsel  for  the  respondents, 
adopted  this  view  of  the  case,  and  quashed  the  order  with- 
out allowing  the  respondents  to  go  into  their  case,  but,  at 
the  request  of  the  respondents,  and  with  a  view  to  enable 
them  to  obtain  a  fresh  order  of  removal,  directed  the  judg- 
ment to  be  in  the  form  above  mentioned. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances  above  stated,  the  sessions  were  not 
bound  to  quash  the  order  of  removal  absolutely,  inasmuch 
as  they  had  decided  that  the  examinations  on  which  it  was 
founded  were  insufficient,  or  whether  such  insufficiency  of 
examination  was  mere  defect  of  form.  If  the  Court  should 
be  of  opinion  that  the  insufficiency  of  the  examinations  is 
mere  defect  of  form,  the  entry  of  the  Court  of  Quarter 
Sessions  to  stand,  otherwise  the  order  of  removal  to  be 
quashed  absolutely. 

Tyrwhittj  in  support  of  the  order  of  sessions,  contended 
that  the  case  of  Reg.s.  Charlbury  and  JValcoti  (a),  jusi 
decided,  was  an  authority  in  his  favour,  as  the  sessions  in 
this  case  had  held  that  the  insufficiency  of  the  examinations 
vas  not  merits,  and  this  Court  had  intimated  that  the  ses- 
sions should  decide  for  themselves  whether  a  point  was 
one  of  form  or  merits.  [Lord  Denman  C.J.  That  is  what 
we  recommend.] 

Carrington  and  Bros  contr^  Reg.  v.  Charlbury  and 
WakoHifl)  shews  that  the  sessions  have  decided  on  the 
merits.  It  was  held  in  that  case  that  an  order  quashed  for 
insufficiency  of  examination  is  quashed  on  the  merits.  The 
defects  of  the  examinations  in  the  two  cases  are  identical, 
namely,  the  omission  to  give  the  date  of  a  material  facL 
[Lord  Denman  C.  J.  The  date  of  the  relief  given  may  or 
•  (a)  AntCf  p,  Ur. 
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1842.         may  not  be  material.    The  sessions  evidently  thought  it  was 

Th   O  not  material.]     If  they  thought  so  they  should  have  gone 

V.  on  with  the  case.     [Lord  Denman  C.  J.   They  appear  to 

KinoI^lere!  ^^^^  ^^^"  persuaded  that  it  was  an  abstract  point  of  law.] 
In  Reg>  V.  Charlbtiry  and  Wakott{a)  this  Court  held  that 
it  would  not  interfere  with  the  decision  of  the  sessions  on  a 
point  of  this  kind,  and  the  decision  of  sessions  in  this  case 
is  that  the  examination  was  insufficient. 

Lord  Denman  C.  J. — We  have  no  facts  before  us  to 
enable  us  to  say  whether  the  defect  was  form  or  merits. 
The  sessions  appear  to  say  two  things,  that  it  was  not 
merits,  and  also  that  they  have  not  decided  the  point.  We 
cannot  say  the  defect  was  substance. 

PattesoN;  Williams  and  Coleridge  Js.  concurred. 

/).  Order  of  Sessions  confirmed  (A), 

(a)  Ante,  p.  177.  (b)  See  the  preceding  and  following  case. 


Ex  parte  the  Churchwardens  and  Overseers  of  the  Town- 
ship of  Pontefract(c). 

movalofthe     -L  ASHLEY  moved  for  a  rule  nisi,  calling  upon  the  jus- 

paopei,  and       tices  of  the  West  Riding  to  enter  continuances  and  hear  an 
after  ap- 
peal entered  (r)  Decided  in  Mich,  term,  1843  (Nov.  23). 
and  respited 

against  the  order  of  removal,  the  rebpondents  gave  notice  that  they  had  discovered  their 
examinations  to  be  insufficient  to  support  the  order,  and  that  they  therefore  abandoned 
it,  and  would  nppl^  to  the  next  sessions  to  f{iiash  the  order  upon  a  special  entry, 
"quashed  not  upon  the  merits,"  ai.d  that  they  were  willing  to  pay  all  reasonable  costs, 
and  that  all  future  costs  lo  be  incurred  in  prosecuting  the  appeal  would  be  incurred  at 
the  peril  of  the  respondents. 

The  respondents  applied  to  the  sessions  accordingly  for  such  special  entry,  but  the 
appellants  claimed  to  have  their  witnesses  heard,  and  to  have  a  final  decision  touching 
the  settlement,  or  at  all  events  that  the  special  entry  should  be  ''quashed  for  the  insufli- 
ciency  of  the  examinations.'' 

The  sessions,  without  hearing  the  witnesses  for  the  appellants,  quashed  the  order,  and 
made  the  entry  *'  quashed  not  on  the  merits." 

This  Court  held  that  the  sessions  had  done  right,  and  that  there  was  no  ground  for  a 
mandamus  to  hear  the  ap|)eal. 

Although  appellants  have  a  right  to  go  to  sessions  for  costs,  after  an  order  of  removal 
has  been  abandoned,  the  sessions  will  do  right  to  make  an  entry  that  the  order  is  quashed 
"  not  on  the  merits."  • 
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appeal  against  an   order  of  removal  from   the  parUli  of        1842. 

Thome  to  the  said  township  of  Pontefract,  both  in   the      ""-^^v^ 
. ,    ...  Ex  parte 

said  riding.  Churchwar- 

The  pauper  had  been  removed  in   May,  1843,  in  pur-    dens,  &c.  of 
suance  of  the  said  order,  and,  m  the  July  followmg,  the 
township  of  Pontefract  entered  and  respited  their  appeal, 
la  August  the  said  township  served  upon  the  parish  of 
Thorne  a  notice,  which,  after  reciting  the  removal  of  the 
pauper  under  the  order,  proceeded  thus :  **  And  whereas 
siuce  the  said  removal  and  entry  of  the  said  appeal  against 
the  said  order  of  removal,  we  have  discovered   and  are 
satisfied  that  the  examinations  on  which  the  said  order  of 
removal  was  granted,  are  defective  and  insuflicient  to  sup- 
port the  said  order  of  removal,  on  the  trial  or  hearing  of  the; 
said  appeal :  Now  we  the  undersigned,  being  the  churchwar- 
dens and  overseers  of  the  poor  of  the  said  parish  of  Thorne, 
do  hereby  give  you  and  each  and  every  of  you  notice,  that 
we  have  abandoned  and  do  hereby  abandon  the  said  order 
of  removal,  and  that  at  the  next  general  quarter  sessions  of 
the  peace,  to  be  holden  by  adjournment  at  Doncaster,  in 
and  for  the  said  West  Riding,  we  shall  apply  to  the  said 
Court  of  Quarter  Sessions  to  quash  the  said  order  of  re- 
moval   upon   a   special    entry,   '  Quashed    not   upon    the 
merits.'     And  we  further  give  you  notice  that  we  are  now 
willing  and   ready  to  pay  to  you,  the  said  churchwardens 
and  overseers  of  the  poor  of  the  said  parish,  township  or 
place  of  Pontefract,  all  reasonable  costs  already  incurred 
by  you  in  the  matter  of  the  said  appeal,  together  with  all 
costs  incurred  by  you  for  the  maintenance  and  support  of 
the  said  pauper  since  the  execution  of  the  said  order  of 
removal.     And  lastly,  we  further  give  you  notice,  that  all 
future  costs  to  be  incurred  by  you  in  prosecuting  and  trying 
the  said  appeal  will  be  so  incurred  at  your  own  peril." 

On  the  29th  day  of  September  last,  the  township  of 
Pontefract  served  notice  of  trial  of  the  said  appeal  at  the 
said  quarter  sessions,  to  be  holden  by  adjournment  at  Dqn<- 
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1842.  caster,  on  the  S3d  day  of  October;  and  also  duly  served 

ZT^^  therewith  a  statement  of  the  grounds  of  appeal. 
Churchwar-         When  the  appeal  came  on  to  be  heard,  the  counsel  for 

dens,  &c.  of  j|jg  respondents  stated  that  the  above-mentioned  notice  of 

PONTEFRACT.  '^ 

abandonment  had  been  served  as  aforesaid  (as  was  admitted 
by  the  appellants),  and  applied  to  the  Court  to  make  a  spe- 
cial entry  that  the  order  was  quashed  not  upon  the  merits. 
The  ground  suggested  by  the  respondents,  as  having  in- 
duced the  respondents  so  to  abandon  their  order,  was,  that 
the  examinations  on  which  the  same  was  made  were  insuffi- 
cient, as  not  disclosing   any  settlement  in  the  appellant 
township,  and  that  the  respondents,  under  the  81st  section 
of  the  Poor  Law  Amendment  Act,  had  they  endeavoured 
to  support  the  order  on  the  hearing  of  the  appeal,  would 
have  been  unable  to  support  the  same,  and  that  they  had 
therefore,  as  soon  as  they  discovered  the  imperfection  of 
their  proceedings,   given    the  above  stated  notice.      The 
appellants  claimed  a  right  to  have  the  appeal  heard,  and 
the  appellants'  witnesses  examined,  so  that  the  appellants 
might  then  obtain  a  final  decision  touching  the  settlement, 
and  claimed  that  if  the  Court  should  quash  the  order  on 
the  application  of  the  respondents  without  hearing   the 
appeal,  and  make  any  special  entry,  it  would  only  enter 
that  the  order  was  quashed  on  the  ground  which  really 
existed,  namely,  either  that  the  examinations  were  found 
by  the  respondents  to  be,  or  that  those  examinations  were, 
defective  in  respect  of  not  disclosing  sufficiently  a  settlement 
in  or  ground  of  removal  to  the  township  of  Pontefract. 
The  appellants  argued  that  the  decision  of  the  sessions, 
quashing  the  order  under  such  circumstances,  was  a  deci- 
sion touching  the  very  merits  of  the  settlement,  and  that  it 
would  be  very  improper,  when  the   facts  as  above  stated 
were  all  conceded  and  agreed  on,  to  make  an  entry  that  the 
order  was  quashed  "  not  on  the  merits."     The  order  of 
the  Court  of  Quarter  Sessions,  after  hearing  the  question 
fully  argued  on  both  sides,  was,  that  the  order  should  be 
discharged  "  not  on  the  merits,**  and  that  the  costs  of  the 
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appellants  to  the  time  of  the  service  of  the  notice  of  aban-         1842. 
donment^  and  the  costs  of  coming  to  the  sessions  to  be       ^T^''^^^^ 

taied  by  the  clerk  of  the  peace,  should  be  paid  to  them  Church war- 

bj  the  respondents,  and  the  order  was  so  entered  and  re-  ^®"^'  ®^'  ^^ 

'  *^  PONTEFRACT. 

corded. 

PaMey.    The  respondents  were  too  late  in  their  aban- 
donment of  their  order  of  removal,  and  the  sessions  were 
bound  to  dispose  of  it  finally.    In  Reg.  v.  Justices  of  Mid- 
dlesex (a),  Mrhere  the  respondents  had  procured  a  superse- 
deas of  their  order  after  removal,  and  after  appeal  lodged, 
this  Court  held  that  the  supersedeas  was   too   late,  and 
issued  a  mandamus,  commanding  the  sessions  to  hear  the 
appeal ;  and  Lord  Denman  C.  J.  observed  in  his  judgment, 
**  The  error  has  been  discovered  too  late.     It  is  as  if  the 
respondents  had  not  perceived  the  mistake  till  the  case  was 
in  the  course  of  being  heard,  when,  no  doubt,  under  sec- 
tion 81  of  Stat.  4  &  5  Will.  4,  c.  76,  they  would  be  pre- 
cluded from  going  out  of  the  grounds  of  settlement  disclosed 
in  the  examination."     In  this  case  the  respondents  did  not 
even  abandon  absolutely,  but  only  on  condition  of  a  special 
entry.     The  appellants  had  a  right  to  have  their  witnesses 
beard,  and  this  Court  will  always  interpose  against  any 
illegal  practice  of  sessions,  whereby  the  hearing  of  an  ap- 
peal is  prevented:    Rex  v.  Justices  of  West  Riding (b). 
[CoUridge  J.  Would  the  witnesses  for  the  appellants  have 
negatived  the  settlement  in  the  appellant  parish,  or  proved 
a  labsequeot  settlement  elsewhere  f]     That  does  not  ap- 
pear upon  the  affidavits.    But  as  the  respondents  abandoned 
before  grounds  of  appeal  had  been  given,  and  consequently 
before  any  specific  objection  had  been  pointed  out  to  their 
proceedings,  it  must  be  taken  that  they  had  no  case  at  all, 
and  that  the  appellants  could  have  proved   this.     [Lord 
Denman  C.  J.    The   respondents   offered   to  pay  costs.] 
They  did  offer  to  pay  some  costs,  but  only  down  to  the  time 
of  abandonment,  whereas  the  appellants,  as  appears  from 

(«)  11  A.  &  £•  809;  5.  C.  8  P.  &  D.  459.      {b)  5  B.  &  Ad.  667. 
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184«.         Reg,  V.  Towmlall(a)  and   Reg.  v.  Stayhjf{a\  were  Deces- 

^^^^''"^^       sarjly  brought  to  sessions  to  get  their  costs,  and  therefore 
Ex  parte       i      i        •   •  •        . 

Churchwar-    had  a  right  to  costs  down  to  the  time  of  the  judgment  of 

dens,  &c.  of    jj,g  sessions.     The   same  authorities  shew  the  appellants 

PoWTEFnACT.  .  . 

have  a  strict  right  to  a  hearing,  notwithstanding  the  offer 
of  costs. 

A  mandamus  to  the  sessions  to  hear,  is  the  only  remedy 
left  to  the  appellants.  It  was  decided  yesterday,  by  PattC" 
son  J.,  in  the  Bail  Court,  in  Ex  parte  Ackworth,  that 
under  circumstances  like  the  present  this  Court  will  not 
compel  the  erasure  of  the  special  entry  by  the  sessions.  In 
Reg.  y.  Justices  of  IVest  /iiWiwg(6),  where  this.  Court  did 
compel  the  erasure,  the  circumstances  were  very  peculiar, 
and  the  entry  was  false  and  made  without  jurisdiction. 

Lord  Denman  C.  J. — 1  think  the  sessions  were  quite 
right.-  The  respondents  had  abandoned  their  order  and 
offered  to  pay  costs.  The  appellants  should  have  stated 
the  amount  of  their  costs,  and  that  unless  such  costs  were 
paid  they  would  be  compelled  to  go  on  to  the  sessions. 
Appellants  have  certainly  a  right  to  say  that  they  will  not 
accept  the  abandonment  and  will  go  to  the  sessions,  to  have 
the  order  disposed  of  and  their  costs  taxed.  But,  if  they 
choose  to  take  this  course,  they  must  take  the  chance  of 
the  sessions  saying  that  the  case  is  decided  *'  not  on  the 
merits."  The  sessions  thought  they  were  bound  to  say  so 
in  this  case,  and  I  think  so  too. 

Williams  J. — The  case  has  been  heard/  Where  there 
is  a  decision  because  one  party  strikes,  without  hearing 
witnesses  on  the  other  side,  how  is  it  less  a  hearing  than  if 
a  hundred  such  witnesses  had  been  heard  ? 

Coleridge  and  Wightman  Js.  concurred. 

D.  Rule  refused  (r). 

(a)  9  G.  &  p.  676.  (r)  Sec  the  two  preceding  cases, 

(6)  i4fi/«,iro. 
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1842. 

Doe  d.  Fryer  V,  Coombe.  Wednesday, 

Nov.  9nd. 

Ejectment  against  the  defendant,  who  held  under  a  Where  a  deed 
lewe,  on  the  ground  of  forfeiture.  old?^u!r7ng 

At  the  trial  before  Wiglitman  J.   at  the  last  Dorchester  an  ad  valorem 
Summer  Assizes,  the  plaintitF,  in  deducing  title  from  the  markorhaving 

lessor,  offered  in  evidence  deeds  of  lease  and  release  of  the  had  some 

_,  1  •  I  •      1  1  stamp  upon 

jear  1806.     The  deed  of  release,  which   required   an  ad  it,  but  there 

filorem  stamp,  bore  the  trace  that  some  stamp  had  been  wft.»n?ihjng 
affiled  to  it,  but  there  was  nothing  to  indicate  the  nature  whether 
of  the  stamp,  nor  was  any  evidence  given  on  the  point  or  haVl^ui 
to  account  for  the  obliteration.     The  usual  words,  '*  being  proper  stamp 
first  duly  stamped,"  were  inserted  in  the  deed.     It  was  ob-  evidence  was 

jected  for  the  defendant  that  the  deed  was  inadmissible,  for  ^\^^  °°  jj?® 
^  '  pomt: — Held, 

want  of  a  proper  stamp.     The  learned  judge  received  the  that  it  was  to 

evidence,  and  the  lessor  of  the  plaintiff  had  a  verdict.  Sat  the  dl^ 

had  been  pro- 

Erle  now  moved  for  a  new  trial,  on  the  ground  that  the  ^  ^ 
deed  bad  been  improperly  admitted  in  evidence.  If  this 
deed  was  admissible,  an  inadequate  stamp  might  always 
be  impressed  and  taken  off  again  in  order  to  evade  the 
stamp  acts.  [Coleridge  J.  Suppose  the  seal  had  been 
nibbed  off.]  It  appears  from  Com.  Dig.  (Fait)  F.  2,  that  a 
deed  will  be  avoided,  if  the  seal  be  broken  off  by  a  stranger 
or  eaten  by  mice.  By  the  Stamp  Act  the  onus  would  be 
thrown  on  the  party  relying  upon  an  instrument  either  to 
produce  it  properly  stamped  or  to  account  for  the  defect. 
The  circumstance  that  the  deed  was  thirty  years  old  would 
not  aid  the  defect.  It  must  be  remembered  too  that  the 
action  was  for  a  forfeiture. 

Lord  Dbnman  C.  J. —  I  think  the  burden  lay  upon  the 
party  attacking  the  deed,  which  appeared  in  all  respects  to 
hafe  been  duly  executed.  A  prima  facie  case  against  the 
deed  was  certainly  made  out  by  the  absence  of  the  stamp. 
Bat  this  was  sufficiently  answered  by  the  circumstance  that 

▼OL.  III. — o.  p.  o 
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the  deed  presented  the  marks  of  having  once  had  a  stamp 
upon  it^  and  by  the  probability  that  the  parties  interested 
would  take  care  of  themselves,  and  have  a  proper  stamp 
affixed. 

Williams,  Coleridge  and  Wightman  Js.  concurred. 

D,  Rule  refused. 
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T^^i^^A  Brandon  v.  Newington. 

Nov.  2Zth, 

A  replicauon,   DeBT.     The  declaration  stated  that  on  the  31st  March, 

to  a  plea  of 

tender  that        1842,  the  defendant  was  indebted  to  the  plaintiff  in  ol.  for 

before  and  at  ^  8^^^^  *^'^  *"^  delivered,  and  in  5/.  on  an  account  stated, 
der,  a  larger  Plea,  as  to  the  sum  of  \L  lis,  parcel,  &c.,  a  tender,  (in 

and  wm£°^  the  usual  form,)  to  wit,  on  the  23d  March,  &c.     Verifica- 
manded  and      cation,  &c. 
answer  to  a  Replication,  that  the  plaintiff  ought  not  to  be  barred,  &c. 

plea  of  tender  because  he  says,  before  and  at  the  time  of  the  making  of 

as  to  a  smaller  .  . 

sum.  the  alleged  tender  in  that  plea  mentioned,  and  before  and 

at  the  time  of  the  making  of  the  demand  and  refusal  here- 
inafter mentioned,  a  debt  or  sum,  amounting  to  a  larger  sum 
than  1/.  ns,y  to  wit,  the  sum  of  2/.  Is.,  and  including  the 
said  sum  of  1/.  175.,  was  due  from  the  defendant  to  the 
plaintiff  for  and  on  account  of  divers  of  the  causes  of  action 
in  the  said  declaration  mentioned.  And  the  plaintiff  further 
says,  that  before  the  said  tender,  and  while  the  said  sum  of 
2/.  Is.  remained  unpaid,  to  wit,  on  the  20th  day  of  March, 
a.  d.  1842,  he  the  plaintiff  demanded  payment  from  the 
defendant  of  the  said  debt  or  sum  of  2/.  Is.^  which  said  sum 
included  the  said  sum  of  1/.  Ms.  parcel,  &c.  Yet  the  de- 
fendant did  not  then  pay  the  said  sum  of  2/.  Is,  or  any  part 
thereof,  but  then  wholly  neglected  and  refused  to  pay  the 
said  debt  or  sum  of  2/.  7^.  and  every  part  thereof.  And  the 
plaintiff  also  saith  that  no  set-off  or  other  just  cause  then 
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existed  for  non-payment  by  the  defendant  of  the  said  sum  of         i842. 
21.  7s.  or  any  part  thereof.     And  this  the  plaintiff  is  ready       ^^"v^^-' 
to  verify.     Wherefore  he  prays  judgment  and  his  damages  ^, 

by  him  sustained  by  reason  of  the  non-payment  of  the  said  Newinotow. 
sum  of  2L  7s.  to  be  adjudged  to  him.     Verification,  &c. 

Special  demurrer,  on  the  grounds  that  the  replication  to 
the  said  plea  of  tender  admits  the  tender  of  the  sum  of 
1/.  175.,  and  does  not  avoid  the  effect  of  that  tender  by 
shewing  any  subsequent  demand  of  that  particular  sum,  but 
alleges  a  demand  of  a  greater  sum  before  the  tender  was 
made,  which  is  no  answer  whatever  in  law  to  the  plea 
of  tender ;  that  the>eplicatiou  should  either  deny  the  tender 
or  admit  it,  and  acknowledge  satisfaction  as  to  the  amount 
tendered  and  brought  into  Court,  or  else  shew  a  subsequent 
demand  of  the  particular  sum  tendered;  that  the  replica- 
tion offers  DO  material  issue,  and  concludes  with  a  prayer  of 
judgment  for  damages  by  the  plaintiff  sustained  by  reason 
of  the  non-payment  of  the  sum  of  2/.  75.,  although  the  plea 
is  only  pleaded  as  to  the  damages  in  respect  of  the  non- 
payment of  the  sum  of  1/.  175*,  and  the  plaintiff,  at  the  com- 
mencement of  his  replication  to  the  plea  of  tender,  professes 
only  to  plead  as  to  the  damages  sustained  by  reason  of  the 
non-payment  of  the  sum  of  W.  ]7^-;  that  the  replication 
ii^double,  argumentative,  multifarious,  and  wants  colour^ 
and  is  in  other  respects  informal,  &c. 

Bomll  appeared  to  support  the  demurrer. 

Peiersdorff,  who  was  called  upon  to  support  the  replica- 
tion, contri.  The  replication  of  a  prior  demand  of  a  larger 
sum  is  a  good  answer  to  a  plea  of  tender  of  a  smaller  sum, 
for  a  demand  of  the  smaller  sum  is  included  in  a  demand  of 
the  larger.  In  Cotton  v.  Godwin  (a),  to  a  declaration  in 
assumpsit  on  a  promissory  note  for  15/.  9s.  4d.,  payable  on 
demand,  averring  a  demand  on  the  3d  April,  1838,  the  de- 
fendant pleaded  as  to  1£/.  9s.  4d,  residue,  &c.,  that,  at  the 

(a)  7  M.  &  W.  147. 

o  2 
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1849.        time  of  the  demand  on  the  dd  April,  he  tendered  12/.  9$.  4d., 

^^^"^^^"^      and   that   he  had  always  been  ready,  &c.     The   plaintiff 

V.  replied^  that  before  the  making  of  the  alleged  tender^  a  larger 

Newinoton.   gy„,  jjj3„  j^/  Q^  4^^  ^Q  ^it^  J  5/^  9,  4j  ^  including  the  said 

sum  of  12/.  95. 4d.y  was  due  on  thenote,  and  that  before  the 
tender  the  plaintiff  demanded  payment  of  the  said  sum  of 
15/.  9^.  4c/.,  and  that  the  defendant  would  not  pay  that  sum  or 
any  part  thereof.     The  replication  was  held  good  on  special 
demurrer,  and  Parke  B.  observed,  in  delivering  the  judg- 
ment of  the  Court,  **  The  principle  of  the  plea  of  tender  is, 
that  the  defendant  has  peformed,  so  far  as  he  could  perform, 
his  part  of  the  contract,  by  being  always  ready  to  pay  the 
debt,  and  actually  offering  to  do  it ;  but   this  replication 
shews  that  there  was  a  time  when  the  defendant  was  not 
ready  to  perform  his  part,  viz.  when  the  demand  was  made 
of  the  whole  amount  of  the  note,  at  which  time  he  ought  to 
have  been  ready  to  pay  the  whole,  as  the  whole  was  then 
due,  according  to  the  averment  in  this  replication,  which 
must  be  taken  to  be  true  on  this  demurrer.    That  being  so, 
a  subsequent  tender  of  part  was  unavailing.*'     The  same 
point  has  been  since  decided  in  Tyler  y.  Bland  (a).     The 
replication   cannot  embarrass   the   defendant,  for  he  may 
avoid  it  by  rejoining  a  tender  of  the  smaller  sum.     A  plea 
of  tender  must  be  of  the  exact  sum  due.     It  certainly  ap- 
pears from  Jones  v.  Owen  (b)  that,  if  pleaded  merely  of  the 
exact  sum  admitted  to  be  due  on  tiie  whole  of  the   de- 
fendant's pleadings  (c),  it  w  ould   be  technically  correct  as  a 
pleading :  but  the  plaintiff  is  at  liberty  to  avoid  it,  and  he 
does  avoid  it  when  he  shews  that  the  defendant  was  re* 
quested  to  pay  either  before  or  after  tender,  and  that  he  did 
not  pay.     Rivers  v.  Gfiffiths  (d)  will  be  relied  upon  by  the 
defendant.     In  that  case  there  was  a  plea  of  non-assumpsit 
as  to  all  but  a  part,  and  as  to  that  part  a  tender,  and  a 
replication  that  before  tender  the  plaintiff  demanded  and 

(a)  9  M.  &  W.  338.  was  a  plea  of  nunquam  indebitatus 

(b)  5  A.  &  £.  iii  I  S.  C.6  N.      as  to  all  except  the  1/.  17f. 

&  M.  630.  (d)  5  B.&  Aid.  630;  S.  C.  1  D. 

(c)  In  the  present  case  there      &  R.  215. 
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the  defeDdant  refused  to  pay  the  sum  tendered,  and  it  was        ^^^* 
held  that  an  issue  on  this  replication  was  not  supported  by      Brandon 

proof  of  a  demand  of  a  larger  sum  than  the  sum  tendered.  v* 

i>      •  •        r       •  t     -^  ••  •    Newinoton. 

Bat  that  case  went  upon  a  pomt  of  variance ;  the  Court  did 

not  say  that  a  replication  of  a  demand  of  a  larger  sum 

would  be  bad,  but  that,  as  the  plaintiff  had  replied  as  to 

tbe  precise  sum  alleged  in  the  plea  to  have  been  tendered, 

he  must  prove  the  precise  sum. 

BovUi  in   reply.      In   Tyler  v.  Bland  (a),  the   cases   of 
Spy  bey  V.  Hide  (jb)  and  Rivers  v.  Griffiths(c),  which  are  dis- 
tinct authorities  for  the  defendant,  were  not  cited.     This 
replication  cannot  be  good,  unless  on  the   principle  that 
it  contains  a  demand  of  the  particular  sum  alleged  in  the 
plea  to  be  tendered,  and  the  two  last-mentioned  cases  shew 
that  a  demand  of  the  larger  sum   is  not  a  demand  of  the 
smaller  sum.      In  Spybey  v.  Hide(b)  the  plea  was  non 
assumpsit,  except  as  to  the  sum  of  5/.  Is.  and  as  to  that  a 
tender;  replication,  that  after  tender  the  plaintiff  demanded 
tbe  said    sum  of  5/.  Is.  which  defendant  refused  to  pay; 
rejoinder,  traversing  the  demand  of  the  sum  of  5l.  ^s,  uiodo 
et  forro&,  and  issue  thereon.     At  the  trial  it  appeared  that 
the  whole  claim  of  the  plaintiff  was  1 1/.  6s, ;  the  defendant 
tendered  6/.   Is.;  there  was  a  subsequent  demand  of  the 
11/.  6s.  and  no  fresh  tender  of  the  51.  Is.     Lord  Ellenbo' 
rough  C.  J.  ruled  as  follows  : — "  I  am  of  opinion  that  the 
maxim  '  omne  majus  continct  in  se  minus'  does  not  here 
apply,  and   that   the   demand  of  the  larger  sum   was  in* 
luflkient.     Issue  is  joined  on  the  specific  fact,  whether  the 
plaintiff  did  or  not,  after  the  tender  of  ol.  Is.  demand  that 
?ery  sum  of  the  defendant.     A  creditor,  to  do  away  with 
the  effect  of  a  tender,  must  demand  only  the  sum  before 
tendered,  or  the  debtor  would  be  put  to   the  necessity  of 
repeated  tenders,  and  would  thus  be  harassed  to  no  sort  of 
purpose.     Although  the  plaintiff  had  demanded  the  smaller 
sum,  this  would  have  been  no  admission  of  that  being  all 

(•)  9  M.  &  W.  338.  (b)  1  Campb.  181. 

(€)  5  B.  &  Al^.  680;  &  C.  1  D.  &  R.  915. 
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that  was  due  to  him.  He  might  have  said^  '  I  will  take 
so  much,  and  I  will  bring  an  action  for  the  residue.'  In 
this  way  the  plaintiff  could  not  have  been  considered  as 
abandoning  any  part  of  his  rights.  But  the  defendant  bad 
no  reason  to  imagine  that  he  would  accept  the  sum  formally 
tendered  upon  any  terms^  as  he  had  once  refused  it,  and  now 
demanded  the  whole  of  the  debt  which  he  originally  claimed 
to  be  due  to  him.     The  form  of  the  issue  is  decisive." 


Lord  Denman  C.J. — Itappears  that  in  T^ler  v.  Bland  (a) 
the  cases  of  Spy  bey  v.  Hide  (A)  and  Rivers  v.  Griffiths  (c) 
were  not  adverted  to.  Their  principle  is  clear ;  they  shew 
that  a  defendant  has  a  right  to  say,  as  to  a  particular  sum, 
'*  1  tendered  that  sum,  and  have  been  always  ready  to  pay  it 
to  you/*  and  that  the  plaintiff  does  not  answer  it  by  saying, 
*^  you  owed  me  a  larger  sum,  and  I  demanded  the  larger 
sum,  and  you  would  not  pay  that."  The  defendant  had  a 
right  to  say  that  ]/.  175.  was  all  that  he  owed,  and  that  he 
offered  to  pay  that  particular  sum. 

Coleridge  and  Wightman  Js.  concurred. 


D. 

(a)  9  M.  &  W.  338. 
lb)    1  Campb.  181. 


Judgment  for  the  defendant. 

(c)  5  B.  &  Aid.  630 ;  &  C.  1 D. 
&  R.  215. 
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a  physician      ASSUMPSIT  for  work  and  labour,  journies  and  attend- 

may  recover      ances,  for  money  paid,  and  on  an  account  stated, 
on  an  express  . 

contract  to  re-       Plea :  non-assumpsit,  and  issue  thereon. 

munerate  him 
for  his  attendance. 

But,  as  the  ordinary  understanding  is  that  such  attendance  is  given  without  legal  title 
to  remuneration,  subsequent  promises  to  pay  are,  in  general,  to  be  referred  to  the  usual 
honorary  claim  of  the  physician,  and  will  not  amount  to  proof  of  an  express  contract, 
unless  it  is  clear  that  the  attendance  was  not  given  on  the  ordinary  understanding. 

Where  no  special  agreement  has  been  made  to  remunerate  the  physicina  he  cannot 
recover  expenses  out  of  pocket,  in  travelling  to  attend  his  patient,  as  money  paid  to  the 
use  of  the  latter,  for  such  expenses  are  incidental  to  the  attendance,  and  to  oe  considered 
as  money  paid  to  the  physician's  own  use  in  the  ordinary  exercise  of  his  profession 
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On  the  trial  before  Wigktman  J.  at  the  Middlesex  sit- 
tings after  Hilary  term,  1842^  it  appeared  that  the  action 
WIS  brought  to  recover  the  sum  of  157/-  \0s.  0-^.  for  attend* 
loces  by  the  plaintiff,  who  was  a  physician  residing  at 
Richmond^  upon  idr.Becklej/,  the  brother  of  the  defendant. 
The  plaintiff  was  a  licentiate  of  the  London  College  of 
Physicians. 

The  following  were  the  plaintiff's  particulars  of  the 
demand : — 

To  fifty  visits  paid  by  the  plaintiff  as  a  ^ 
medical  adviser,  at  the  request  of  the 
defendant,  upon  Mr.  Thomas  Beckley, 
then  residing  in  London,  from  Rich- 
mond^ between  the  1st  September,  iQ39, 

and  the  2dd  April,  1840 

To  thirty-nine  similar  visits  paid  by  plain- 
tiffin  succession  between  the  22nd  July 
and  the  29th  August,  1840,  upon  Mr. 
Beckley,  from  Richmond  to  Camber- 
well  

To  eleven  similar  visits  paid  by  plaintiff 
between  the  30th  August  and  the  17th 
September,   1840,  from   Richmond   to 

London       

To  cash  paid  by  plaintiff  in  performing 
the  journies  from  Richmond  to  Lon- 
don, and  incidental  thereto,  in  paying 
the  said  fifty  visits,  and  the  said  eleven 

visits       

To  cash  paid  by  plaintiff  for  a  fly  daily,  ^ 
in  paying  the  abovementioned  thirty-  f 
nine  visits  from  Richmond  to  Camber* 

well  at  1/.  per  day 

To  allowance  to  flyman,  daily,  on  those  "> 
occasions,  fifty-nine  days  at  4^.  per  day  y 
To  tolls  paid  during  that  period  at  Is.  4|rf. 
per  day.      .    • 
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The  plaintiff  had  attended  the  defendant's  brother  during 
a  long  illness,  at  the  request  of  the  defendant,  and  in  the 
course  of  his  attendance  had  made  the  journies  from  Rich- 
mond to  London  and  Camberwell,  and  had  paid  money 
out  of  pocket  for  travelling  expenses,  at  the  times  and  in 
the  manner  mentioned  in  his  particulars.  To  take  the  case 
out  of  the  ordinary  rule — disabling  a  physician  to  recover 
bis  fees — it  was  contended  that  the  defendant  had  made 
an  express  contract  for  remuneration,  and  that  at  all  events 
she  was  liable  to  refund  to  the  plaintiff  his  expenses  out  of 
pocket.  A  correspondence  between  the  parties,  contain- 
ing the  following  passages,  was  relied  upon. 


(From  the  defendant  to  the  plaintiff.) 

'<  August  30th,  1840. 

'*  As  your  account  against  me  for  attendance  on  my 
brother  must  be  rather  a  formidable  one,  you  will  oblige 
me  by  letting  me  have  it  up  to  his  removal  from  town." 

(From  the  plaintiff  to  the  defendant.) 

"  September  1st,  1840. 
^'  I  have  received  your  letter  of  the  30th  ult«  and  I  will 
see  you  soon,  being  fully  convinced  that  no  claim  that  is 
just  and  contracted  in  so  good  a  cause  will  be  formidable 
to  you." 

(From  the  defendant  to  the  plaintiff.) 

«  9th  September,  1840. 
"  I  have  thought  a  good  deal  upon  the  subject  of  our 
conversation  on  Monday  last,  and  the  more  I  think  of  it, 
the  more  perplexed  I  feel  as  to  what  I  should  do.  My 
wish  is  to  present  you  with  such  a  sum  as  you  would  call 
upon  me  to  pay  you.  Now  as  this  can  only  be  done  by 
your  telling  me  what  the  sum  should  be,  I  shall  feel  greatly 
obliged  to  you  by  your  doing  so.  I  really  do  not  know 
how  I  can  spare  you  this  trouble,  for  I  do  not  know  what 
expenses  you  have  incurred,  or  what  you  would  deem, 
under  the   circumstances,  a  suitable  acknowledgment  of 
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jour  great  professional  skill  and  attention.     Having  thus  i849. 

explained  to  you  my  feelings  on  this  subject,  I  hope  that  ^"^^"^^ 

jou  will  at  once  tell  me  what  sum  will  be  agreeable  to  you  v. 

to  accept  firom  me.     It  will  be  a  great  relief  to  my  mind  Russelu 
to  have  the  matter  settled." 

(From  the  plaintiff  to  the  defendant.) 

"  lOth  September,  1840. 
^  lo  answer   to  your  letter  of  the  9th  inst.  I  hope  you 
will  regard  150  guineas  as  only  a  very  moderate  compen- 
sation for  my  long,  expensive  and  successful  attendance  on 
your  brother,  at  your  most  earnest  request." 

(From  the  defendant  to  the  plaintiff.) 

"  September  11th,  1840. 
"  I  have  received  your  letter,  which  painfully  surprises 
me.  From  your  general  kind  and  friendly  deportment  to 
me,  &c.  I  was  induced  to  consider  you  my  friend,  and  in 
that  character,  as  regards  professional  remuneration,  I  ven- 
tured to  view  your  attendance  on  my  poor  brother,  on  the 
late  and  present  occasion.  Feeling,  however,  that  I  ought 
not  to  lose  the  opportunity  of  refunding  to  you  the  money 
JOU  had  expended  on  his  account,  and  of  paying  you  any 
small  fee  with  which  you  might,  under  the  circumstances, 
deem  right  to  charge  me,  but  which  I  never  thought  would 
eiceed  20  or  50  guineas,  I  solicited  you  on  my  brother's 
removal  to  town  to  let  me  discharge  my  debt  to  you.  .  . 
1  wish  it  was  in  my  pow*er  to  recompense  you  as  you  de* 
serve,  but  really  I  cannot  do  so ;  60/.  or  70/.  is  as  much  as 
I  can  afford,  and  I  shall  be  obliged  to  sell  stock  to  raise 
even  that  sum." 

(From  the  defendant  to  the  plaintiff.) 

<'  September  15th,  1840. 

"  Let  me  know  the  name  of  your  bankers  that  I  may 
pay  70/.  to  your  account,  in  liquidation  of  my  debt  to  you 
op  to  the  present  time." 
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1842.  Some  of  the  above  letters  were  put  in  evidence  for  the 

^'"^^^^      plaintiff,  and  others  for  the  defendant. 

V.  The  learned  judge,  in  summing  upi  told  the  jury  that 

RvssELL.  there  was  a  conventional  mode  of  remunerating  a  physician 
by  gratuities,  and  that  a  physician  could  not  recover  upon 
an  tmp/iecf  contract  to  remunerate  him  for  his  attendance; 
but  that  a  physician  might  enter  into  any  express  contract 
for  remuneration,  either  at  a  fixed  amount  or  in  proportion 
to  his  services.  The  learned  judge  then  left  it  to  the  jury 
to  say  whether  any  express  contract  had  been  made  to  re- 
munerate the  plaintiff  for  his  services,  or  to  reimburse  him 
his  expenses  out  of  pocket.  The  jury  found  a  verdict  for 
the  defendant. 

Sir  F.  Pollock  A.  G.  in  Easter  term  following,  having 
obtained  a  rule  nisi  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  evidence, 

Tkesiger,  fVarrai  and  Bavill  now  shewed  cause.  The 
rule  that  neither  a  physician  or  a  barrister  can  recover  fees  on 
an  implied  contract  is  well  established.  Charley  v.  Bolcot{a) 
and  Lipscombe  v.  Holmes  (b)  have  established  this  with  re- 
spect  to  physicians.  The  same  rule  with  respect  to  bar- 
risters is  adverted  to  in  the  ''  Preface  Dedicatorie"  to  Sir 
John  Davys's  Reports,  pp.  22  and  23,  (cited  in  Butler  and 
Margrave's  Co.  Lit.  b.  3,  c.  8,  295,  a,  note  (1)  ).  "  Neither 
do  our  learned  men  of  the  law  grow  to  good  estates  in  the 
commonwealth  by  any  illiberal  meanes  (as  envie  sometimes 
suggesteth),  but  in  a  most  ingenious  and  worthy  manner. 
For  the  fees  or  rewards  which  they  receave,  are  not  of  the 
nature  of  wages  or  pay,  or  that  which  wee  cal  salarie  or 
hire,  which  are  indeed  duties  certain,  and  grow  due  by  con- 
tract for  labour  or  service,  but  that  which  is  given  to  a 
learned  councellor  is  called  honorarium  and  not  merces, 
being  indeed  a  gift  which  giveth  honor  as  well  to  the  taker 
as  to  the  giver :  neither  is  it  certaine  or  contracted  for,  no 

(a)  4  T.  R.  317.  (6)  2  Campb.  441. 
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price  or  rate  can  be  set  upon  councel,  which  is  unvaluable 
and  inestimable,  so  as  it  is  more  or  lesse,  according  to  cir- 
camstances,  namely  the  ability  of  the  client,  the  worthinesse 
of  the  councellor,  the  weightines  of  the  cause  and  the  cus- 
tome  of  the  countrie.  Briefly  it  is  a  gift  of  such  a  nature, 
and  given  and  taken  upon  such  termes,  as  albeit  the  able 
dient  may  not  neglect  to  give  it  without  note  of  ingratitude 
(for  it  is  but  a  gratuitie  or  token  of  thankfulnesse),  yet  the 
worthie  councellor  may  not  demand  it  without  doing  wrong 
to  his  reputation,  according  to  that  modern  rule,  *  Multa 
honest^  accipi  possunt,  quae  tamen  honest^  peti  non  pos- 
suof  " 

With  regard  to  the  evidence  of  an  express  contract  in  this 
case,  the  jury  have  negatived  such  a  contract,  and,  as  their 
verdict  is  consistent  with  the  evidence,  this  Court  will  not 
disturb  it.  But  no  action  could  be  maintained  even  on  an 
express  contract  with  a  physician  ;  the  law  does  not  recog- 
nise his  services  as  in  themselves  entitling  him  to  compen- 
sation, and  they  cannot  therefore  form  a  consideration  for 
an  express  promise.  The  case  of  Styk  v.  Smith  referred 
to  by  Popham  J.  in  Marsh  and  Rainsford^s  case  (a)  cannot 
be  relied  upon. 

No  distinction  can  be  drawn  between  the  claim  for  at- 
tendances and  for  money  out  of  pocket,  for  the  money  was 
paid  incidentally  to  the  attendances. 
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Sir  -F.  Pollock  A.  G.,  Peacock  and  Lutwyche  contri.  In 
the  teamed  note  to  Wennall  v.  Adney  (b),  no  doubt  what- 
ever is  thrown  on  the  proposition  that  a  physician  can  re- 
cover for  his  services,  and  the  only  question  there  discussed 
is,  whether  he  can  recover  against  the  father  for  services 
to  his  son.  "  However,"  it  is  there  said,  "in  Style  v. 
Smith,  cited  by  Popham  J.,  2  Leon.  1 1 1,  it  was  determined 
that  if  a  physician,  in  the  absence  of  a  father,  give  his  son 
medicine,  and  the  father,  in  consideration  thereof,  promise 


(a)  2  LeoD. 111. 


(6)  3  B.  A:  P.  853,  n. 
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to  pay  him,  an  action  will  He  for  the  money."  The  note  then 
adds — "  From  the  expression  '  in  the  absence  of  a  father/ 
used  in  that  case>  it  may  be  inferred  that  the  son  lived  with 
the  father^  and  that  the  medicine  was  administered  to  the  son 
in  the  house  of  the  father,  while  the  latter  was  absent,  from 
whence  it  results  that  the  physician's  debt,  though  not 
founded  on  any  immediate  benefit  to  the  father,  or  on  his 
request,  was  most  probably  founded  on  his  credit;  which 
credit,  if  fairly  inferred  from  circumstances  by  the  physician, 
might  operate  to  charge  the  father  in  the  same  way  as  his 
request  would  operate,  the  physician  having  sustained  a 
loss  in  consequence  of  that  credit."  [Lord  Den/nan  C.J. 
We  do  not  doubt  that  an  express  contract  may  be  made,  on 
which  a  physician  or  a  barrister  would  be  entitled  to  sue. 
In  the  recent  case  of  Egan  v.  The  Guardiam  of  the  Ken- 
iington  Union  (a),  the  plaintiff,  a  barrister,  sought  to  recover 
for  his  services  as  assessor  at  an  election.  In  Hoggim  v. 
Gordon  (6)  the  plaintiff  claimed  remuneration  for  his  ser- 
vices as  arbitrator.]  They  then  referred  to  the  correspond- 
ence as  proving  clearly  a  consideration  executed  at  request, 
and  a  subsequent  express  promise.  [Lord  Denman  C.  J. 
We  think  the  only  question  is,  whether,  in  point  of  fact, 
there  was  any  express  contract  in  this  case.] 

Lord  DfiNMAN  C.  J. — It  must  be  assumed  generally  that 
physicians  and  counsel  perform  their  professional  services 
without  any  title  to  remuneration.  That  is  the  general 
understanding;  and,  in  order  to  take  his  case  out  of  the 
rule  founded  upon  that  understanding,  a  physician  or  coun- 
sel must  shew  that  an  express  contract  was  made  to  remu- 
nerate him  for  his  services.  In  considering  whether  there 
is  sufficient  evidence  of  such  an  express  contract  in  this 
case,  we  must  not  lose  sight  of  this  general  understanding, 
and  of  the  relation  between  the  parties.  According  to  that 
understanding  and  relation  the  patient  is  to  pay,  and  the 

(a)  Not  reported.  (6)  2  G.  &  D.  656. 
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pbjsician    to  be  paid,  although  there  is  no  legal  title   to         i842. 
payment.     That  is  the   understanding  and    the   practice.      "^^^/^i^ 
The  letters  of  the  defendant  to  the  plaintiff  are  relied  upon  9. 

IS  containing  an  express  contract  to  pay  the  plaintiff  for  his  Russell. 
services.  If  they  had  been  addressed  by  a  customer  to  a 
tradesman,  the  dealings  between  whom  are  ordinarily  the 
subject  of  a  legal  liability,  I  admit  they  would  be  very  strong. 
Bat  written,  as  these  letters  are,  to  a  physician,  I  think  they 
are  to  be  construed  with  reference  to  the  peculiar  relation 
between  these  parties.  The  defendant  in  writing  to  the 
plaintiff,  on  the  subject  of  his  honorary  claim  upon  her, 
may  very  well  speak  of  it  as  his  *'  account"  against  her  or  as 
a  "debt,*'  and  expressly  promise  to  satisfy  the  claim,  with- 
out ever  intending  to  make  herself  liable  upon  it  as  an 
ordinary  legal  contract.  No  inconvenience  can  result  to 
the  physician  from  our  decision  in  this  case.  If  his  cir- 
cumstances render  it  necessary  that  he  should  undertake  no 
case  unless  he  is  to  have  a  legal  claim  for  remuneration,  he 
has  only  to  give  notice  to  his  patient  that  he  cannot  attend 
on  the  general  understanding  of  the  profession,  and  have 
his  remuneration  made  the  subject  of  an  express  agree- 
ment. 

As  to  the  distinction  with  respect  to  the  money  paid 
out  of  pocket  for  journies,  that  >Aas  money  paid,  not  to  the 
use  of  the  patient,  but  of  the  physician.  The  plaintiff  paid 
it  in  the  ordinary  mode  of  carrying  on  his  profession. 

Coleridge  J. — I  am  of  the  same  opinion.  In  order  to 
give  a  physician  a  right  of  action  for  his  fees  there  must  be 
an  actual  contract  to  pay  them;  otherwise  the  presumption 
of  law  is  against  him.  He  obtains  remuneration  generally, 
but  he  has  no  legal  title  to  it.  The  expression  in  the  de- 
fendant's letters  would  be  strong  evidence  of  an  actual  con- 
tract between  parties  in  a  different  relation  to  each  other 
from  that  in  which  the  patient  is  to  the  physician.  But,  as 
between  parties,  where  the  legal  presumption  is  against  an 
actual  contract,  these  expressions  are  not  sufficient  evi- 
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dence  of  such  a  contract.  The  expressions  are  to  be  re- 
ferred to  the  relation  between  the  parties.  The  defendant 
is  to  be  understood  as  saying,  '*  I  will  pay  you  as  other 
patients  do."  I  think  the  case  was  properly  left  to  the 
jury,  and  that  they  have  found  a  proper  verdict. 


WiGHTMAN  J. — It  was  Conceded  at  the  trial  that  the 
plaintiff  could  not  maintain  this  action  unless  there  had 
been  a  special  contract,  and  it  was  said  that  there  was  such 
contract  in  this  case,  independently  of  the  plaintiff  attending 
on  request,  as  he  does  in  all  cases.  The  jury  thought  that 
there  was  no  special  contract  apart  from  the  ordinary  terms 
on  which  a  physician  gave  his  attendance.  I  think  the  de- 
fendant's letters  are  to  be  construed  with  reference  to  the 
ordinary  understanding  between  a  physician  and  patient, 
and  that  this  verdict  ought  not  to  be  disturbed. 


D. 


Rule  discharged. 


Saturday,  GoODfiRED  V.  ArmOUR. 

December  3rd, 

In  assumpsit     ASSUMPSIT  on  a  bill  of  exchange  for  20/.  drawn  by  the 
Mainsttl^T^  plaintiff  the  23d  January,  1841,  and  accepted  by  the  de- 
ceptorofabill  fendant,  and  on  an  account  stated. 
the^defeDd^nt        Pleas: — 1.  That  after  the  making  of  the  promises  and 

pleaded  that     accruing  of  the  causes  of  action  in  the  declaration  men- 

at  the  tiine         . 

of  the  accept-    tioned,  and  before  the  commencement  of  this  suit,  to  wit, 

ance  he  was  a  q„  ^|^g  igj  j^y  ^f  February,  in  the  year  of  our  Lord  1840, 
indebted  to       he  the  defendant  became  a  bankrupt  within  the  true  intent 

a  c^ain' sunT  and  meaning  of  the  statutes  then  and  still  in  force  concerning 

which  debt 

was  proveable  by  the  plaintiff  under  the  £at,  and  was  barred  by  the  defendant's  certifi- 
cate, since  obtained,  and  that  the  defendant  accepted  the  bill  as  part  payment  of  the 
debt  due  to  the  plaintiff  in  consideration  that  the  plaintiff  would  prove  his  debt  under 
the  fiat.  Replication,  that  defendant  did  not  accept  the  bill  by  way  of  part  payment 
of  any  debt  proveable  under  the  fiat  modo  et  forma.     Issue  thereon. 

Heldf  that  the  defendant  could  not  give  secondary  evidence  of  the  bill  to  shew  that 
it  was  accepted  under  the  circumstances  alleged,  without  a  notice  to  produce. 
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btnkrapls,  and  that  the  causes  of  action  iti  the  declaration 
mentioned,  and  each  of  them^  did  accrue  before  the  de- 
fendant became  such  bankrupt  as  aforesaid,  and  of  this  the 
defendant  puts  himself  upon  the  country,  &c. 

2.  As  to  the  first  county  that  before  and  at  the  time  of 
the  making  and  accepting  of  the  bill  therein  mentioned,  the 
defendant  was  a  bankrupt  according  to  the  statutes  in  force 
coDceming  bankrupts,  and  a  fiat  of  bankruptcy  had  been 
issued,  and  was  then  duly  in  prosecution  and  force  against 
the  defendant,  and  the  defendant  was  also  then  indebted 
to  the  plaintiff  in  a  certain  sum  of  money,  to  wit,  SSL  which 
debt  was  proveable  by  the  plaintiff  under  the  said  fiat,  and 
was  and  is  barred  by  the  defendant's  certificate,  which  he 
hath  since  duly  obtained  under  the  said  fiat  according  to 
the  statutes  aforesaid,  and  thereupon,  to  wit,  on  the  day  and 
year  in  the  said  first  count  mentioned,  in  consideration  that 
the  plaintiff  would  prove  the  said  debt  due  to  him,  under 
the  said    fiat  against  the   defendant,   the   defendant  then 
agreed  with  the  plaintiff  to  accept  and  did  accept  the  said 
bill  in  the  first  count  mentioned,  as  therein  mentioned,  by 
way  of  part  payment  of  the  said  debt  of  38/*  so  to  be  proved 
under  the  said   fiat,  and  the  defendant  further    says  that 
there  never  was  any  consideration  or  value  for  the  accept- 
ance and  payment  of  the  said   bill,  except   as  aforesaid^ 
whereby  the  said  bill  was  and  is  void.     And  this  the  de- 
fendant is  ready  to  verify. 
3.  As  to  the  last  count,  non-assumpsit. 
Replication.     Similiter  to  the  first  and  last  pleas. 
To  the  second  plea,  that  defendant  did  not  accept  the 
said  bill  of  exchange  by  way  of  part  payment  of  any  debt 
proveable  under  the  said  fiat  modo  et  formft,  8ic. ;  issue 
thereon. 

At  the  trial  before  Williams  J.,  at  the  Middlesex  sittings 
io  Hilary  term,  1842,  the  following  question  was  put  by 
the  defendant's  counsel  to  a  witness  called  on  behalf  of  the 
defendant :    *'  Were  you  present  when  a  person  of  the  name 
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of>  &c.  (who  was  alleged  to  be  the  plaintiff's  attorney)  re- 
ceived from  the  defendant  a  bill  of  exchange  dated  the 
23d  January,  1841/*  (meaning  the  bill  of  exchange  in  ques- 
tion.) No  notice  had  been  given  to  the  plaintiff  to  pro- 
duce the  bill.  The  question  was  objected  to  on  the 
ground  that^  as  the  making  of  the  bill  was  not  in  issue, 
there  was  nothing  in  the  record  to  dispense  with  the  ne- 
cessity of  giving  a  notice  to  produce,  before  the  defendant 
could  be  allowed  to  give  secondary  evidence  as  to  the  bill. 
The  learned  judge  held  the  objection  valid,  and  the  plaintiff 
had  a  verdict. 

G.  7".  White,  in  the  same  term,  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  that  the  notice  to  produce  was  un- 
necessary. 


Jervis  shewed  cause.  The  form  of  the  record  rendered 
unnecessary  any  proof  of  the  bill  of  exchange  on  the  part  of 
the  plaintiff,  for  the  defendant  by  his  pleas  admits  the  ac- 
ceptance and  seeks  to  avoid  it.  (He  was  stopped  on  this 
point.) 

The  defendant  was  not  entitled  to  give  secondary  evi- 
dence of  the  bill,  without  notice  to  produce.  ^Fhe  action 
itself  was  not  a  notice  to  produce  in  this  case,  as  it  has 
been  held  to  be  in  trover  for  a  deed,  and  in  other  cases 
where,  from  the  nature  of  the  action,  the  defendant  has  notice 
that  he  is  charged  with  the  possession  of  the  instrument  in 
question.  Neither  the  possession  nor  the  existence  of  the 
document  were  put  in  question  by  these  issues,  but  the  only 
question  was  on  what  account  it  was  made.  Heed  v.  Gam* 
ble  (a)  is  a  distinct  authority  for  the  plaintiff.  In  that  case 
the  defendant  pleaded,  to  an  action  of  assumpsit  on  a 
banker's  cheque,  that  it  was  given  for  money  illegally  won  at 
play.  The  defendant  called  on  the  plaintiff  to  produce  the 
cheque,  the  plaintiff  refused.  No  notice  to  produce  had  been 
given.     The  verdict  for  the  plaintiff  was  questioned  on  the 


(a)  6  N.  &  M.  433. 
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ground  that  the  plaintiff  should  have  produced  the  cheque,         1842. 
bat  it  was  held  that  the  production  of  the  cheque  could  not 
be  required,  as  no  notice  to  produce  had  been  given,  and  v. 

tbt  its  non-production  did  not  prevent  the  defendant  from  ^^i^mour. 
{oiog  into  his  defence.  Shearm  v.  Barnard  (a)  may  be  re- 
lied on  by  the  defendant,  but  it  is  clear  that  no  decision 
was  come  to  with  respect  to  the  necessity  of  producing  the 
note  mentioned  in  the  introductory  part  of  the  plea,  for  the 
Court  held  that  part  of  the  plea  to  be  surplusage  and  the 
defence  to  have  been  established  independently  of  it* 

G.  T.  White  contr^.  In  Shearm  v.  Burnard(a)  it  was 
oecessary  for  the  Court  to  decide  the  point  now  under  dis- 
cttssion,  and  it  is  clear  from  one  of  the  reports  (b)  of  that  case 
that  the  Court  did  decide  it.  It  appears  also  from  another 
report  (c)  that  PaitesonJ.  observed  in  that  case,  **  It  is 
dear  that  the  first  part  of  the  plea  was  not  proved;  for  it 
was  necessary  to  produce  the  note  mentioned  in  that  part, 
io  order  to  prove  its  existence.  But  it  is  otherwise  of  the 
iteomi  note,  which  is  admitted  on  the  pleadings,  and  there- 
fere  need  not  be  produced."  The  question  in  that  case, 
with  respect  to  the  first  note,  was,  on  what  account  it 
WIS  given.  Here  also  the  question  was  on  what  account 
tkb  bill  was  given — was  it  given  in  derogation  of  the  bank- 
nipt  laws?  The  subject-matter  of  the  dispute,  therefore, 
wu  suflScient  notice  to  the  plahitiff  to  produce  the  bill,  for 
the  issue,  as  to  the  circumstances  under  which  the  bill  had 
its  existence,  made  it  a  matter  of  course  that  the  bill  would 
be  required  in  evidence  just  as  much  as  if  the  existence 
itself  of  the  bill  had  been  in  issue.     The  cases  collected  in 

* 

Phill.  Ev.  668  (8th  edit.)  are  authorities  for  the  defendant. 
[Lord  Denman  C.J.  referred  to  Lane  v.  Mullim(d).] 

Lord  Denman  C.J. — The  practice  is  clear  that,  where 

(fl)  10  A.  8c  E.  593 ;  S.  C.  2  P.  (c)  10  A.  &  E.  593. 

&D.565.  id)  IG.  &  D.712. 

(k)  2  P.  &  D.  565. 

VOU  III. — O.  D.  P 
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the  form  of  the  issue  does  not  render  it  necessary  for  one 
party  to  produce  an  instrument,  the  other  party  must,  in 
order  to  give  evidence  of  it,  arm  himself  with  the  proper 
materials  by  giving  a  notice  to  produce.  That  practice 
must  prevail  in  this  case. 


WiLUAMS  J.  concurred. 

Coleridge  J. — ^The  decision  in  Shearm  v.  Sumard{a) 
is  no  authority  at  all  on  this  point ;  there  is  a  passing  ob- 
servation of  my  brother  Patieson  on  it,  and  that  is  all. 


D. 


Rule  discharged. 

(a)  10  A.  &  E.  593;  S.  C.  3  P.  &  D. 565. 


Saiurdayf 
December  Zd, 

On  a  com- 
plaint under 
the  Pami- 
brokers'  Act, 
before  the  de- 
fendant, who 
was  a  police 
magistrate  at 
Greenwich, 


Haseldine  V,  Grove,  Esq. 

JL  RESPASS  for  a  false  imprisonment  of  the  plaintiff. 
Venue,  Kent.  Plea:  not  guilty  (by  statute).  At  the  trial 
before  Alderson  B.  at  the  spring  assizes  for  the  county  of 
Kent,  1842,  it  appeared  that  the  defendant  was  a  magistrate 
of  the  Metropolitan  Police  Court  at  Greenwich,  and  the 
learned  judge  being  of  opinion  that  the  act  complained  of 

the  plaintiff 

was  examined  for  the  defence.  The  defendant,  who  was  dissatisfied  with  his  evidence, 
directed  him  to  be  detained  while  he  considered  the  principal  case,  which  he  dismissed 
for  want  of  jurisdiction.  The  plaintiff  was  ihen  taken  before  the  defendant,  who  told 
him  he  should  commit  him  unless  he  found  bail  to  appear  on  a  subsequent  day.  He 
immediately  gave  bail  and  was  discharged.  He  appeared  on  the  day  named,  and  a  charge 
of  perjury  was  then  examined,  and  the  plaintiflf  committed  for  trial.  A  bill  for  perjury 
afterwards  preferred  was  thrown  out. 

Heidf  that  the  defendant  was  so  acting  as  to  be  prim&  facie  entitled  to  the  priviieget 
of  a  justice  of  peace  when  sued,  and  that,  if  the  plaintiff  imputed  that  the  defendant  was 
not  acting  bond  fide,  be  should  have  required  that  the  opinion  of  the  jury  should  be 
taken  on  that  point. 

Held,  also,  that  thou{;h  the  defendant  was  not  professing  to  exercise  any  extraordinary 
powers,  given  by  the  Police  Act,  2  &  S  Vict.  c.  71,  under  which  he  was  appointed,  he 
was  entitled  to  the  benefit  of  the  enactments,  in  that  statute,  in  favour  of  persons  sued 
for  any  thing  done  in  pursuance  of  that  act,  or  in  execution  of  the  powers  and  authori- 
ties of  it;  and,  therefore,  that  the  action,  not  having  been  commenced  within  three 
months  after  the  act  complained  of,  and  the  venue  not  having  been  laid  in  Middlesex, 
the  plaintiff  was  properly  nonsuited. 
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vas  done  by  him  as  such  magistrate,  and  more  than  three 
Booths  before  the  commencement  of  the  suit,  nonsuited  the 
phiDtiif,  on  the  ground  that,  according  to  the  provisions  of 
Aestat.  2  &  3  VicL  c.  71>  s.  53,  the  action  was  too  late,  and 
io  that  the  venue  should,  under  the  same  section,  have 
hid  in  Middlesex.  The  plaintiff's  counsel  did  not  require 
dat  any  question  of  the  bona  fides  of  the  defendant  in  his 
conduct  should  be  left  to  the  jury. 

It  appeared  in  evidence  that,  on  the  27th  July,  1841,  a 
person,  the  master  of  the  plaintiff,  had  been  brought  before 
the  defendant  on  a  charge  under  the  Pawnbrokers'  Act. 
Two  witnesses  were  examined  in  support  of  the  charge, 
»d  the  master  proposed  to  call  the  plaintiff  in  his  defence. 
The  defendant,  who  appeared  to  entertain  suspicions  of 
the  truth  of  the  testimony  about  to  be  offered,  cautioned 
the  plaintiff  before  he  gave  his  evidence  of  the  consequences 
if  he  should  prevaricate  or  forswear  himself.  The  evidence 
was  given,  and,  it  not  being  satisfactory  to  the  defendant,  the 
plaintiff  was  removed  to  another  room,  while  the  defendant 
considered  the  principal  case,  in  which,  on  examination 
tf  die  statute,  he  found  he  had  no  jurisdiction,  and  dis- 
missed the  complaint.  The  plaintiff  was  then  called  in, 
bat  the  two  witnesses  having  in  the  meantime  departed, 
tihe  plaintiff  was  told  he  would  be  committed  unless  he 
fowxi  bail  to  appear  on  the  4th  August.  The  bail  were 
iouiediately  found  and  he  was  discharged.  On  the  4th 
JlagDSt  the  witnesses  appeared  and  the  plaintiff.  A  charge 
of  perjury  was  then  gone  into  against  the  plaintiff,  and  ad- 
joamed  till  the  6th  August,  on  which  day  he  was  finally 
committed  to  take  his  trial  at  the  Central  Criminal  Court. 
At  the  sessions  a  bill  was  preferred  against  him,  and  thrown 
ont  by  tbe  grand  jury. 

On  tbe  30th  October,  the  following  notice  of  action  was 
served  on  the  defendant: 

"To  William  Grove,  Esq.,  one  of  her  Majesty's  justices 
of  tbe  peace  in  and  at  the  several  police  offices  established 
in  the  metropolis. 
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1848.  ''  You  having,  on  the  27th  day  of  July  last,  as  one  of 

her  Majesty's  justices  of  the  peace  in  and  at  the  several 
V.  police  oflSces  established  in  the  metropolis,  sitting  on  that 

UROVE.  ^^y  ^^  ^^^  police  court  in  Greenwich,  in  the  county  of  Kent, 
within  the  metropolitan  police  district,  caused  one  Benja-* 
min  Haseldine,  of  Greenwich  aforesaid,  to  be  unlawfully 
apprehended  and  committed  to  prison  there,  and  to  be 
there  imprisoned  and  kept  and  detained  in  prison  there, 
without  any  reasonable  or  probable  cause  whatsoever,  for  a 
long  space  uf  time  (to  wit),  for  the  space  of  three  hours 
then  next  following,  and  until  he  the  said  B.  Haseldine  gave 
bail  before  you  for  his  appearance  again  on  the  4th  day  of 
August  last,  until  which  day  you  then  and  there  remanded 
the  same  B.  Haseldine,  and  you  having  then  and  there  un- 
lawfully holden  the  said  B.  Haseldine  to  bail  as  aforesaid, 
and  you  having,  on  the  6th  day  of  August  last  (until  which 
day  you  had  before  then  adjourned  the  time  of  the  said 
remand),  as  such  justice  of  the  peace,  sitting  on  that  day  at 
the  same  police  court,  again  caused  the  said  B.  Haseldine 
to  be  unlawfully  apprehended  and  committed  to  prison 
there,  and  to  be  there  imprisoned  and  kept  and  detained  in 
prison  there,  without  any  reasonable  or  probable  cause 
whatsoever,  for  a  long  space  of  time  (to  wit),  for  the  space 
of  six  hours  then  next  following,  and  until  he  the  said  B» 
Haseldine  gave  bail  before  you  to  appear  to  an  indictment  to 
be  preferred  against  him  at  the  Central  Criminal  Court, 
and  you  having  then  and  there  unlawfully  holden  the  said 
B.  Haseldine  to  bail  as  last  aforesaid,  and  by  force  of  such 
last-mentioned  bail  having  unlawfully  forced  and  compelled 
the  said  B.  Haseldine  to  appear  at  the  Central  Criminal 
Court  on  or  about  the  23d  day  of  August  last,  and  from 
thence  until  on  or  about  the  30th  day  of  August  last,  when 
an  indictment  preferred  against  the  said  B.  Haseldine  was 
returned  no  true  bill,  and  thereupon  the  recognizances  of 
the  said  last-mentioned  bail  were  discharged:  I  do  there- 
fore, for  and  on  behalf  of  the  said  B.  Haseldine,  an  infant, 
within  the  age  of  twenty-one  years,  according  to  the  form 
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of  the  statute  in  such  case  made  and  provided,  hereby  give 
jott  notice  that  I  shall,  at  or  soon  after  the  expiration  of 
QM  calendar  month  from  the  time  of  your  being  served 
fih  this  notice,  cause  a  writ  of  summons  to  be  issued  out 
flf  her  Majesty's  Court  of  Queen's  Bench  at  Westminster, 
It  the  suit  of  the  said  J5.  Haseldine,  for  the  said  imprison- 
■eots  and   holdings  to  bail,  and  shall  proceed  against  you 
thereupon  according  to  law.    Dated  SOth  October,  1841." 
The  writ  was  issued  and  served  on  the  defendant  on  the 
ttd  December.     In  Easter  term  following,  Sir  W.  W. 
FoUeii  S.  G.  obtained  a  rule  to  shew  cause  why  the  non- 
nit  should  not  be  set  aside  and  a  new  trial  had,  on  two 
grounds:    1st,  that  the  defendant  was  not  entitled  to  any 
Hatutory  protection  as  a  magistrate  at  all ;  2dly,  that  at  all 
cfents  he   was   entitled  only  to  the  statutory  protection 
ifforded  by  the  stat.  21  Jac.  1,  c.  12,  s.  5,  as  to  the  venue, 
aid  of  the  24  Geo.  %  c.  44,  as  to  time. 
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iger  and  Bodkin  shewed  cause  (a).  It  is  first  said 
the  defendant  had  no  jurisdiction  whatever  over  the  offence 
if  perjury,  for  which  the  plaintiff  had  been  committed  by 
kin.  In  support  of  this  proposition,  a  passage  from  Haw^ 
tim^t  P.  C.(6)  was  cited:  *'  It  hath  been  of  late  settled 
that  justices  of  the  peace  have  no  jurisdiction  over  forgery 
ar  peijury  at  the  common  law,  the  principal  reason  of 
vUch  resolution,  as  I  apprehend,  was,  that  inasmuch  as 
the  chief  end  of  the  institution  of  the  office  of  these  justices 
was  for  the  preservation  of  the  peace  against  personal 
wrong  and  open  violence,  and  the  word  '  trespass,'  in  its 
aiost  proper  and  natural  sense,  is  taken  for  such  kind  of 
JDJuries,  it  should  be  understood  in  that  sense  only,  and 
the  said  statute  and  commission  are  at  the  most  to  extend 
to  such  other  offences  only  as  have  a  direct  and  immediate 
tendency  to  cause  such  breach  of  the  peace,  as  libels  and 
soch  like,  and  on  this  account  have  been  adjudged  to  be 

(a)  On   Wednesday,  Nov.  23,      lianu  and  Coleridge  Js. 
btfbre  Lord  Denman  C.  J.,  WU-         (6)  B.  S,  c.  8,  s.  64. 
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indictable  before  a  justice  of  the  peace."  This  authority 
obviously  applies  to  the  question  of  the  jurisdiction  of  jus- 
tices in  quarter  sessions  assembled.  The  whole  chapter 
relates  to  that  question.  To  the  same  effect  are  the  cases 
of  Rex  V.  BaifUon  (a),  Reg.  v.  Yarnngton  (6). 

A  justice  of  the  peace  may  commit  for  perjury  as  well 
as  for  any  other  misdemeanour  (c),  7  Geo,  4,  c.  64,  s.  3.    By 
the  £dd  section  of  the  stat.  2  &  S  Vict.  c.  7 1 ,  under  which   ] 
the  defendant  was  appointed  a  magistrate,  false  evidence    i 
given  before  him  is  declared  to  be  perjury.     By  the  36th   i 
section  of  the  same  statute  it  is  enacted  that  a  magistrate    - 
may  remand,  or  on  bail  discharge,  any  person  charged  with   > 
a  misdemeanour.    If  the  defendant  had  general  jurisdictioDi    ) 
and  really  believed  he  was  acting  within  it|  he  is  entitled    \ 
to  the  statutory  protection,  however  erroneous  his  acts  may   I 
have  been.     If  the  acts  were  within  his  jurisdiction  and 
regularly  done,  he  would  not  want  the  protection  of  the 
statute :    Weller  v.  Toke  (d),  Prestidge  v.  Woodman  (e), 
Beechey  v.  Sides  {/),  Cann  v.  Clipperton{g)f  Ballinger  v. 
Ferris  (A). 

If  the  plaintiff  meant  to  say  that  the  defendant  was  not 
acting  with  bona  fides,  it  was  for  him  to  desire  that  the 
question  whether  he  was  or  not  should  be  put  to  the  jury: 
Wedge  V.  Berkeley  (i ). 

The  objection  made  however  is,  that  supposing,  as  a 
magistrate,  he  is  generally  entitled  to  protection,  still  he  is 
entitled  to  no  more  than  that  given  by  the  statutes  of  James 
and  of  Geo.  2,  which  have  been  complied  with,  by  giving  a 
notice  of  action  within  six  months,  and  laying  the  venue  iu 
the  county  where  the  alleged  grievance  arose.  But  the 
defendant  is  entitled  to  the  larger  protection  given  by  the 


(a)  2  Str.  1088. 
lb)  1  Salk.  406. 

(c)  See  Burn's  Justice,  title 
"  Perjury,"  "  Power  and  Duty  of 
Justices." 

(d)  9  East,  364. 

(e)  1  B.  &  C.  12;  S.  C.  2  D. 


&  R.  43. 

(/)  9  a  &  C.  806;  S.  C.  4  M. 
&  R.  634. 

{g)  2  P.  &  D.  560. 

(A)  1  M.  &  W.  628. 

(t)  6A.&E.  663;  S.C.  1  N. 
&  P.  665. 
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stit  2  &  3  Vict,  c  71f  s.  53.  He  is  entirely  a  creature  of 
die  statute.  That  statute  creates  magistrates  with  powers 
ad  incidents  entirely  differing  from  those  of  an  ordinary 
jntice  of  the  peace.  It  is  not  necessary  he  should  have 
■J  pecuniary  qualification ;  he  in  many  cases,  sitting  alone, 
ks  the  same  jurisdiction  as  any  two  ordinary  justices  pos- 
Kss,  and  he  has  also  jurisdiction  over  many  matters,  over 
fiiich  ordinary  justices  have  none. 

It  is  indeed  true,  that  by  the  55  th  section  of  the  2  &  3 
Ric^.  c.  71,  it  is  directed  that  this  statute  and  the  statute 
10  Geo*  4,  c.  44,  are  to  be  construed  together  as  one 
itatute.  Tfae  stat.  10  Geo.  4  limits  actions  to  six  months, 
and  directs  the  venue  to  be  in  the  county  where  the  fact 
complained  of  was  committed.  But  the  statute  of  Victoria^ 
ia  speaking  the  latest  intention  of  the  legislature,  must  be 
considered  to  abrogate  the  earlier  act  whenever  their  pro- 
visions clash :  Rex  v.  Justices  of  Middlesex  {a). 
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Sir  W.  W.  Follett  S.  G.,  Plait,  G.  T.  White  and  M. 
Chambers,  in  support  of  the  rule.  The  defendant,  of  his 
own  motion,  directed  that  the  plaintiff  should  be  taken  into 
castody.  As  there  was  no  complaint,  no  information  on 
oath,  on  the  first  occasion,  what  authority  had  the  defendant 
to  commit?  What  return  could  there  have  been  made  to  a 
vrit  of  habeas  corpus  ?  The  plaintiff  was  not  committed  for 
contempt.  It  was  not  a  case  of  a  remanding  upon  a  charge 
of  misdemeanour.  The  evidence  was,  that  he  was  commit- 
ted to  make  him  alter  his  testimony.  [Coleridge  J.  Do  you 
say  a  formal  complaint  is  necessary  to  give  a  justice  of  the 
peace  jurisdiction  ?  Suppose  he  saw  a  man  pick  a  pocket?] 
However  that  may  be*  the  defendant  here  dismisses  the 
principal  case  on  the  ground  that  he  has  no  jurisdiction, 
and  his  detention  of  the  plaintiff  was  on  no  specific  charge. 

The  nonsuit  however  proceeded  on  the  construction  of 
the  statutes  giving  protection  to  justices  of  the  peace.  The 
first  statute  for  the  establishment  of  police  magistrates 

(a)  3  B.  &  Ad.  818. 
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makes  no  alteration  in  the  law  as  to  the  protection  afforded 
to  them.  It  gives  them  the  same  as  was  before  given  bj 
the  statutes  of  James  and  Geo.  2  to  justices  in  general. 
But  then  a  new  security  is  said  to  be  afforded  by  the  stat. 
2  &  3  Fid.  c.  71,  s.  53.  It  is  directed  that  this  shall  be 
read  as  one  statute  with  the  10  Geo.  4,  c.  44,  and  it  is  argued 
that  if  the  provisions  of  the  later  statute  are  inconsistent 
with  those  of  the  earlier  one,  the  later  must  prevail.  But,  if 
that  is  so,  it  is  only  where  the  apparently  inconsistent  clauses 
cannot  be  reconciled  in  construction ;  where  they  can,  both 
must  have  effect.  The  statute  of  Victoria  invested  the  police 
magistrates  with  a  variety  of  new  powers.  Special  powers 
are  given  to  proceed  in  the  absence  of  the  accused  in  some 
cases  (sect.  19),  to  serve  summonses  in  an  unusual  manner 
(sect  20),  to  issue  a  warrant  at  once  (sect.  21),  to  enforce 
the  attendance  of  witnesses  (sect.  22),  to  punish  summarily 
persons  suspected  of  possessing  stolen  goods  (sect.  24), 
Sic.  &c.  In  all  these  cases,  if  the  magistrate  is  acting  under 
the  extraordinary  powers  thus  conferred  upon  him,  he  is 
entitled  to  the  extraordinary  protection  given  by  the  statute 
which  invests  him  with  them,  but,  in  cases  of  the  exercise 
of  the  ordinary  powers  of  a  justice,  he  is  entitled  to  the 
ordinary  protection  of  a  justice  only.  It  caimot  be  con- 
tended that  the  defendant  was  acting  with  the  intention  of 
putting  in  force  any  of  the  extraordinary  powers  given  to 
him  by  the  stat.  2  &  3  Vict. 

[They  also  contended  that  a  justice  of  peace  has  not 
authority  to  commit  for  perjury.] 

Cur.  adv.  vult. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court. — This  was  an  action  against  a  magistrate  for  tres- 
pass and  false  imprisonment,  in  which  a  nonsuit  passed,  on 
the  grounds  that  the  venue  was  wrong  and  the  action 
brought  too  late.  Two  questions  were  made  on  the  argu- 
ment :  the  first,  whether  the  defendant  was  entitled  to  any 
statutory  protection ;  the  second,  whether,  if  so^  the  plain- 
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tiff  had  adopted  the  right  limitation  of  time  and  selection 

of  feoue.     It  will  be  found  more  convenient  to  consider    ,, 

Uaseldime 

we  latter  point  first.  v. 

The  defendant  is  a  police  magistrate  at  Greenwich,  ap- 
pointed under  the  2  &  3  f^ict.  c.  ?!•  A  person,  the  master 
of  the  plaintiff,  had  been  brought  before  him  on  a  charge 
inder  the  Pawnbrokers'  Act ;  two  witnesses  were  examined 
ii  rapport  of  it,  and  the  master  proposed  to  call  the  plain- 
tf  in  bis  defence.  The  defendant,  who  appeared  to  enter- 
tain suspicions  of  the  truth  of  the  testimony  about  to  be 
oQered,  cautioned  the  plaintiff  with  some  earnestness  of 
fflaimer,  before  he  gave  his  evidence,  of  the  consequences, 
if  be  should  prevaricate  or  forswear  himself.  The  evidence 
however  was  given,  and,  appearing  to  be  wholly  unsatisfac- 
tory to  the  defendant,  the  plaintiff  was  removed  to  another 
room,  while  the  defendant  considered  the  principal  case,  in 
which,  on  examination  of  the  statute,  he  found  he  had  no 
jorisdiction,  and  dismissed  the  complaint.  The  plaintiff 
was  then  called  in,  but  the  two  witnesses  having  in  the 
meaD  time  departed,  the  plaintiff  was  told  he  would  be 
committed  unless  he  found  bail  to  appear  on  the  4th  of 
August ;  the  bail  were  immediately  found  and  he  was  dis* 
charged.  On  the  4th  of  August  the  witnesses  appeared 
ind  the  plaintiff;  the  charge  of  perjury  was  gone  into,  and 
the  plaintiff  committed  to  take  his  trial  at  the  Central 
Criminal  Court.  At  the  sessions  the  bill  was  preferred, 
ind  thrown  out  by  the  grand  jury.  The  action  was  brought 
more  than  three  but  less  than  six  months  after  either  im- 
prisonment; and  the  venue  was  laid  in  Kent,  where  the 
trespasses  were  committed.  The  defendant's  counsel  in- 
lilted  that  he  was  entitled  to  the  protection  of  the  53d 
section  of  the  2  &  3  Fict.  c.  7 1 »  and  that  the  venue  there- 
fore should  have  been  in  Middlesex,  and  the  action  brought 
within  three  months ;  the  judge  was  of  this  opinion,  and 
nonsuited  the  plaintiff.  It  is  now  insisted  on  for  him,  that 
the  defendant,  if  entitled  to  any  protection,  was  only  so  to 
that  afforded  by  the  21  Jac.  1,  c.  12,  s.  5,  as  to  the  venue, 
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and  the  24  Geo,  2,  c.  44,  as  to  time ;  that  the  action  was 
well  brought  in  Kent,  and  within  six  months.     The  ques- 
tion then  is,  was  the  action  brought  for  anything  done  in  pur- 
suance of  the  2  &  3  Fict*  c.  71,  or  in  the  execution  of  the 
powers  or  authorities  given  by  it  i    By  the  3d  section  of  the 
act,  the  Queen  is  empowered  to  appoint  persons  with  cer- 
tain qualifications  there  specified,  '^  to  be  magistrates  of  the 
said  police  courts ;"  and  any  persons  so  appointed  "  may 
act  as  justices  of  the  peace  in  and  for  the  counties  and 
liberties  named,  although  they  may  not  have  the  qualifica- 
tion by  estate  required  of  other  justices  of  the  peace." 
Before  they  act  they  must  take  the  oaths  required  to  be 
taken  by  justices  of  the  peace,  except  the  oath  of  qualifica- 
tion.   By  subsequent  sections  of  the  act,  certain  disabilities 
are  imposed  on  them,  which  prevent  them  from  exercising 
their  functions  in  some  cases  in  which  ordinary  justices  may 
act,  and  also  powers  more  extended  and  a  jurisdiction,  in 
many  cases,  are  conferred  on  them  which  ordinary  justices 
have  not.     The  plaintiff's  counsel  contended,   therefore, 
that  a  police  magistrate  was  entitled  to  two  kinds  of  pro- 
tection in  respect  of  his  twofold  character ;  that  he  was  a 
justice  of  the  peace  with  the  ordinary  powers,  except  as  to 
those  specially  taken  from  him,  and  that  when  acting  by 
virtue  or  reason  of  his  office  '*  as  such  (to  use  the  words 
of  the  statute  of  James\  or  in  the  execution  of  his  office," 
as  such  (to  use  the  words  of  the  statute  of  Geo.  2),  he  was 
entitled  to  the  protection  of  these  statutes;  but  that  he 
was  moreover  a  magistrate  of  the  poliee  court,  and  that, 
when  as  such  he  was  exercising  any  branch  of  the  special 
jurisdiction  conferred  on  him  by  the  2  &  3  Vict.  c.  71>  he 
was  then  acting  *'  in  pursuance  of  that  act,  or  in  the  execu- 
tion of  the  powers  or  authorities  under  it,"  and  so  entitled 
to  the  protection  of  the  53d  section.     But  the  defendant  in 
the  present  case  derived  no  special  power  from  the  statutes; 
according  to  his  own  case,  he  conceived  the  crime  of  per- 
jury to  have  been  committed  before  him,  and  had  proceeded 
as  any  ordinary  justice  might  to  the  examination  and  com- 
mittal of  the  person  accused  for  trial. 
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The  distinction  sought  to  be  established  appears  to  us 
to  be  highly  inconvenient,  not  so  much  to  the  magistrates 
as  to  parties  seeking  redress  against  them  for  alleged  inju- 
ries; it  must  be  often  very  difficult  to  ascertain  which  of 
the  statutes  a  plaintiff  must  comply  with  in  his  notice, 
fenue,  &c  if  it  is  to  depend  on  so  nice  a  point,  which  can 
only  be  determined  on  full  acquaintance  with  the  statute. 
And  the  words  of  the  clause  do  not  make  it  necessary. 
The  Queen,  acting  under  the  power  given  her  by  the  sta- 
tate,  appoints  an  individual,  under  specified  circumstances, 
1  magistrate  of  a  police  court.  Both  the  officer  and  the 
court  are  the  creation  of  the  statute  law ;  when  so  appointed, 
the  statute  invests  him  with  the  ordinary  authority  of  a 
justice  of  the  peace,  with  certain  restrictions ;  it  appears 
to  us,  therefore,  that,  when  he  is  exercising  the  most  ordi- 
nary jurisdiction  of  a  justice  of  the  peace,  he  is  acting  in 
eiecution  of  a  power  and  authority  conferred  on  him  by  the 
act  as  much  as  a  commissioned  justice,  doing  the  same 
thing,  would  be  acting  in  execution  of  a  power  and  authority 
conferred  by  the  commission. 

If  so,  it  becomes  necessary  to  consider  the  first  question 
stated,  namely,  whether  the  defendant  was  entitled  to  any 
statutory  protection.  It  was  admitted  in  the  argument, 
that  the  53d  section  of  this  act  must  be  construed  on  the 
principle  which  has  always  been  applied  to  the  construction 
of  the  analogous  clauses  in  the  statutes  of  James  and  Geo.^, 
before  referred  to,  and  other  similar  provisions  in  various 
statutes.  That  principle  seems  to  be  this,  that  where  the 
magistrate  with  some  colour  of  reason,  and  bon&  fide,  be- 
lieves that  he  is  acting  in  pursuance  of  his  lawful  authority, 
be  is  entitled  to  protection,  although  he  may  proceed  ille- 
gally or  exceed  his  jurisdiction.  Whether  he  acts  with  such 
colour  of  reason  and  honk  fide  are  questions  for  the  jury 
under  all  the  circumstances,  if  there  be  any  evidence  of  them, 
and  the  plaintiff  desires  the  opinion  of  the  jury  to  be  taken 
on  them,  although  it  is  very  common  to  submit  them  to  the 
judge  first,  as  in  the  present  case,  on  an  application  for  a 
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nonsuit;  and,  if  the  plaintiff,  on  such  application  being 
made,  does  not  desire  the  matter  to  be  submitted  to  the 
jury,  he  must  abide  by  the  decision  of  the  judge,  if  the 
Court  shall  think  it  warranted  by  the  evidence. 

In  the  present  case  we  think  it  abundantly  warranted. 
In  the  first  place,  there  was  no  evidence  of  malice  of  any 
sort  offered.  By  the  ^3d  section  of  the  act  it  is  provided, 
that  wilful  and  corrupt  false  evidence  before  a  police  court 
shall  subject  the  party  to  the  penalties  of  perjury ;  it  cannot 
be  doubted  that  a  magistrate  may  receive  informations  and 
take  depositions  on  a  charge  of  perjury,  and  hold  to  bail 
or  commit  on  such  charge  for  perjury.  It  is  true  that  no 
direct  charge  or  information  had  been  laid  before  the  de- 
fendant when  he  first  caused  the  plaintiff  to  be  removed 
into  another  room,  and  he  may  have  exceeded  his  authority 
in  so  doing ;  but  there  is  ample  ground  for  believing  that 
he  thought  he  might  himself  institute  the  proceeding,  when 
the  offence  had  been  committed  in  his  presence,  and  all  his 
subsequent  conduct  flowed  from  this.  He  was  not  bound 
to  proceed  with  the  case,  if  regularly  before  him,  out  of  its 
order,  he  might  well  direct  the  party  to  be  detained  till  the 
business  before  him  was  disposed  of;  at  the  end  of  half  an 
hour  he  is  about  to  proceed  with  it,  but  the  witnesses  are 
gone,  and  he  then  not  improperly,  still  on  the  supposition 
that  the  charge  was  regularly  before  him,  calls  on  the  plain- 
tiff to  find  bail  for  his  appearance  at  a  future  day. 

There  was  a  fault  in  the  commencement,  which  made 
the  whole  proceedings  illegal,  but  these  statutory  protec- 
tions suppose  an  illegality,  so  that  there  is  no  defence  on 
the  merits.  For  the  reasons  however  which  we  have  given, 
we  think  there  was  no  illegality  of  such  a  palpable  nature, 
no  such  want  of  reasonable  colour  or  bona  fides  as  to  dis- 
entitle the  defendant  to  notice  and  the  other  protections  of 
the  statute,  and  that  this  rule  therefore  for  setting  aside  the 
nonsuit  must  be  discharged. 

G.  Rule  discharged. 
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Trespass  quare  clausum  fregit  and  de  bonis  asportatis;  ^^^^"*^^J'^^' 
justification,  under  the  authority  of  the  commissioners  of  statutes  of 

sewers.      Issue  being  ioined.  the  following  case  was  stated  s®*^**"»  ^ 

o  J  '  o  sewers  rate, 

for  the  opinion  of  this  Court :  to  be  valid. 

This  is  an  action  of  trespass,  brought  by  the  plaintiff,  q,^  ^i^^  ^^^. 

who  is  secretary  to  the  Commissioners  of  Chelsea  Hospital,  pi^r  of  the 

,        -    -      ,  ,       .  ,,  ^    -  ,  property  as- 

agamst  the  defendant,  who  is  a  collector  of  the  sewers   se8sed(tt). 

rale  for  the  city  and  liberty  of  Westminster  and  part  of  the    ,  ^  ^^^\^  ^[ 

^  ...  r  .  '"®  works  of 

county  of  Middlesex,  for  distraining  the  following  articles  Chelsea  Hos- 

within  Chelsea  Hospital,  that  is  to  say,  within  the  chapel  ^^e  howilu^^^^^ 

of  the  said  hospital  one  seat,  within  the  common  dining  in  apartments 
.    ,,  ...  ,  ,  1  •  I      t  *  I*  ,  .     in  which  he 

hall  one  dinmg  table,  at  which  the  pensioners  dine,  and  m  ^^g  permitted 

the  common  ward  or  sleeping  room  of  the  pensioners  one  ^"i  'he  Com- 

.  missioners  of 

table,  all  which  articles  were  then  on  the  premises  assessed  Woods  and 

by  the  presentment  and  assessment  to  sewers'  rate  now  in  J^**^*'*.'" 
dispute.     The  collector  justifies  such  a  distress  under  a  respect  of  his 
warrant  from  the  Commissioners  of  Sewers,  which  warrant  ^hi^h  were 
it  in  the  form  following: — "  City  and  liberty  of  Westminster  separately 
and  part  of  the  county  of  Middlesex.     These  are  in  her  sewers  by  an 

Maiestv's  name  to  authorise  and  require  you,  that  by  dis-  un<J»sputed 
^       ^  .  .         rate.     He  \ 

tress  and  sale  of  John  Hall,  or  other  occupier  or  occupiers  appointed  by 

of  the  buildings  not  hitherto  rated,  and  fifty-seven  acres  of     -  ^^      Oom- 

°  ^  '  "^  missiuners, 

hod  of  the  lloyal  Hospital  Chelsea,  situate  in  the  parish  and  his  duty 
of  St-  Luke,  Chelsea,  you  levy  the  sum  of  89/.  5s.  6^.,  ^^^  hospital 
being  so  much  assessed   upon  the  said  premises  for  and  ^"^  not  out  of 

,       ,  ,  .  ,  .       .    .  repair,  and 

towards  the  cleansing,  repairing  and  maintaining  certain  under  their 

common  sewers  within  the  district  called  the  Ranelagh  dis-  directions  to 

^      ^        supcrmtend 

trict,  and  all  reasonable  charges  of  distraining  and  selling  any  repairs  of 

the  buildings; 

he  alto  superintended  part  of  the  land.     The  building  and  land  received  benefit  from 

the  sewers.     Held,  that  the  clerk  of  the  works  was  not  an  occupier  of  the  land,  or  of 

any  part  of  the  building,  except  the  apartments  separately  assigned  to  him. 

Held  also,  that  he  was  not  concluded,  from  disputing  his  liability,  by  a  judgment  of 
the  Commissioners  of  Sewers,  on  a  traverse  hy  him  hefore  them  of  his  liability  to  be  rated. 

Heid  also,  that  trespass  would  lie  for  a  seizure  of  his  goods  as  a  distress  under  the 
varraot  of  the  Commissioners  to  inforce  a  rate  upon  him  in  respect  of  the  building  and 
Uod  which  be  did  not  occupy. 

(a)  See  Traeey  v.  Taylor,  ant$t  p.  14. 
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the  said  goods,  and  restore  the  overplus,  if  anj  overplus 
shall  be ;  and  all  coustables  and  others,  her  Majesty's  ofli- 
cers,  are  hereby  required  to  aid  and  assist  you  in  the  due 
execution  hereof,  whereof  they  are  not  to  fail  at  their  peril. 
And  for  so  doing  this  shall  be  your  sufficient  warrant. 
Given  under  our  hands  and  seals  at  a  court  of  sewers, 
holden  by  adjournment  at  the  Sewers'  Office,  Greek  Street, 
Soho  Square,  on  Friday,  the  2d  day  of  April,  in  the  fourth 
year  of  our  sovereign  Lady,  Queen  Vicioria^  8u:.  in  the  year 
of  our  Lord  1841.     Mr.  William  Wraiher.*' 

The  assessment  on  which  the  warrant  is  grounded  is  in 
the  following  form : 

Property  not  hitkerlo  rated.     The  Paruk  of  St.  Luke,  Chelsea. 


Royal  Hospital. 


Mr.  Holly  for  Buildings  not 
hitherto  rated,  Chapel  and 
Wards 

Do.  do.  for  Land,  57  acres    . 


I 


Houses. 


RenL 


£ 
3381 


Rate. 


£.    s.  d.\ 
84  10  6: 


Lands. 


Renu 


570 


Rate. 


£.  f.  d. 


4  15  0 


The  assessment  so  made  was  on  a  presentment  made 
by  the  jury  that  such  property  was  liable  to  be  assessed. 
Upon  this  presentment  a  traverse  was  duly  made,  and  a 
jury  summoned  to  try  such  traverse,  when  the  parties  seve- 
rally appeared  by  their  attomies,  and  after  hearing  argu- 
ments and  witnesses  for  and  against  the  presentment,  a 
verdict  was  found  by  the  jury  confirming  the  presentment, 
which  said  presentment,  traverse  and  verdict,  together  with 
the  judgment  and  decree  thereon  by  the  court  of  sewers,  are 
entered  of  record  in  the  said  court  of  sewers.  Afterwards 
the  decree,  of  which  a  printed  copy  is  annexed,  and  may  be 
referred  to  as  part  of  this  case,  was  made  by  the  court  of 
sewers,  and  plaintiff  refused  upon  demand,  and  after  being 
summoned,  to  pay  the  rate,  whereupon  the  distress  warrant 
was  issued  and  the  distress  made.     The  action  is  brought 
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bjthe  secretary  of  Chelsea  Hospital,  under  the  35th  section 
of  the  act  of  7  Geo.  4,  c.  16,  and  the  Commissioners  of 
Qielsea  Hospital  derive  their  authority  as  such  under  that 
Kt,and  ber  Majesty's  letters-patent,  bearing  date  the  ISth 
rf April,  1835,  and  the  instructions  thereto  annexed,  dated 
die  14ch  of  July,  1837*  The  Commissioners  of  Sewers  act 
loder  the  authority  of  a  commission  under  the  great  seal 
of  Great  Britain,  dated  the  5th  of  December,  1837,  and 
tie  several  acts  in  force  relating  to  sewers.  It  is  agreed, 
tlttt  any  reference  may  be  made  to  the  above-mentioned 
acts  of  parliament,  a  commission  relating  to  Chelsea  Hos- 
pital, or  the  said  commission  of  sewers.  A  common  sewer, 
called  the  Ranelagh  sewer,  within  the  jurisdiction  of  the 
said  Commissioners  of  Sewers,  runs  close  to  a  part  of  the 
hod  of  Chelsea  Hospital  and  the  hospital,  and  for  the  pur- 
poses of  the  present  question  only  it  is  to  be  taken  that 
Chelsea  Hospital  and  the  lands  thereof  derive  benefit  from 
dns  sewer,  which  is  in  the  district  and  within  the  jurisdic- 
tion and  oflBce  of  the  said  Commissioners  of  Sew*ers.  There 
are  other  assessments  made  by  the  commissioners  upon 
Chelsea  Hospital  and  lands,  viz.  the  governor's  house  and 
all  those  houses  which  have  been  inhabited  by  persons 
having  separate  houses  or  apartments  or  residences  within 
the  hospital,  in  respect  of  which  the  governor  and  the  said 
persons  have  been  respectively  assessed,  those  persons  be- 
Wf  also  assessed  to  the  poor  rates,  and  this  assessment  and 
presentment  now  in  dispute  assesses  the  residue  of  the 
hospital  and  lands  not  before  assessed.  The  sewers*  rate 
for  the  parts  of  the  hospital  used  as  residences  and  assessed 
to  the  poor  rate  have  been  paid  without  dispute.  The  assess- 
ment hereinbefore  set  forth,  upon  which  the  present  ques- 
tion arises,  is  upon  the  pensioners*  wards  or  sleeping  places, 
and  the  chapel  of  the  hospital,  which  is  a  distinct  chapel, 
and  also  the  dining  room  of  the  pensioners,  which  is  a  dis- 
tmct  hall,  but  all  having  one  connected  roof,  which  roof  also 
covers  the  governor's  house,  a  part  of  the  same  attached 
range  of  building,  and    the  lieutenant-governor's   house, 
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1B42.  both  which  were  previously  assessed  and  paid  for,  being 
assessed  also  to  the  poor  rate ;  the  sexton's  apartments,  also 
previously  separately  assessed  and  paid  for,  and  the  kitchens, 
N>  BATHER,  which  altogether  form  three  sides  of  the  principal  quad- 
rangle^  and  the  land  upon  which  the  buildings  of  the  hos- 
pital stand ;  also  the  uniuclosed  quadrangles  and  courts  and 
buildings  used  for  common  purposes  within  and  by  the 
said  hospital,  which  have  not  heretofore  been  assessed  to 
the  sewers*  rate,  and  arc  not  assessed  to  the  poor  rate,  or 
comprised  in  the  parish  assessments,  but  are  admitted,  for 
the  purposes  of  the  present  question  only,  to  derive  benefit 
from  the  sewers  within  the  jurisdiction  of  the  said  Commis- 
sioners. John  Hall  is  a  clerk  of  the  works,  appointed  by 
the  Commissioners  of  Woods  and  Forests,  attached  by  the 
said  Commissioners  of  Woods  and  Forests  to  Chelsea 
Hospital,  to  superintend  the  due  maintenance  and  repairs 
of  the  buildings  of  the  said  royal  hospital,  tie  resides  in 
apartments  in  the  hospital,  which  apartments  have  for  many 
years  and  are  now  distinctly  and  separately  assessed  to  the 
poor  rate  and  sewers'  rate,  and  for  which  a  sewers'  rate  has 
been  assessed  and  paid.  The  repairs  of  the  buildings  of 
Chelsea  Hospital  are  under  the  superintendence  of  the 
Commissioners  of  Woods  and  Forests,  and  Hall^  under  his 
appointment  from  them,  has  to  see  that  they  are  not  out  of 
repair,  and  to  superintend  such  repairs  as  are  necessary  and 
proper,  and  after  an  order  from  Mr.  Phipps,  the  surveyor 
appointed  by  the  Commissioners  of  Woods  and  Forests,  he 
is  to  see  that  they  are  properly  done,  and  Mr.  Haii  also 
attends  to  repairs  connected  with  a  part  of  the  land  called 
the  Governor's  or  Burton's  Court,  but  not  to  the  quadrangles, 
which  are  under  the  superintendence  of  Mr.  Mann,  a  clerk 
of  the  works  in  the  office  of  the  Commissioners  of  Woods 
and  Forests,  who  also  takes  care  of  the  burial  ground. 
The  freehold  in  Chelsea  Hospital,  and  the  lands  and  build- 
ings assessed  by  the  assessment  in  question,  and  which  are 
not  assessed  in  any  former  assessment,  is  in  the  c  *owu, 
except  about  six  acres  of  the  said  land,  which  are  not  sepa- 
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ntelj  assessed^  but  were  purchased  with  money  left  by        1842. 

Colooel  Dawley,  for  the  benefit  of  the  pensioners  of  the 

lud  hospital,  and  the  said  six  acres  are  vested  in  certain  trus-  v, 

lees  for  the  benefit  of  the  said  pensioners.     The  goods  and      "uatheb. 

chattels  distrained  by  the  commissioners  of  sewers  were 

Ik  property  of  the  crown  at  the  time  of  the  distress,  of 

wUch  the  commissioners  of  the  hospital  were  then  pos- 

Nssed   under  the  letters-patent    and   instructions   in  the 

appendix  mentioned.     It  is  agreed  that  the  patent  of  the 

15th  of  i\pr]l,   1835,  and  instructions  of  the  14th  of  July, 

1837,  to  the  commissioners  of  the  hospital,  and  also  the 

commission  to  the  commissioners  of  sewers,  shall  be  an 

appendix,  and  referred  to  as  part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiflF,  under  the  present  circumstances,  was  entitled 
to  recover  in  this  action ;  if  so,  a  verdict  with  nominal 
dunages  of  405.,  to  be  entered  for  the  plaintiff,  otherwise  a 
Boosoit  to  be  entered,  as  the  Court  might  direct. 

The  case  was  argued  (a)  by  W.  H.  Watson  for  the  plain<« 
tiff,  and  Kelly  for  the  defendant. 

The  argument  and  authorities  cited  on  the  question, 
vhetber  the  rate  must  be  made  on  an  occupier,  were  the 
itme  as  in  the  case  of  Tracey  v.  Taylor  {b),  argued  and  de- 
cided shortly  before  this  case  came  on. 

Kelly,  for  the  defendant,  also  contended,  that  the  plain- 
tiff was  concluded  by  the  judgment  of  the  commissioners 
against  him,  on  a  traverse  by  him  before  them  of  his  liabi- 
litj  to  be  rated,  from  raising  any  point  to  exonerate  him 
by  the  judgment  of  this  Court  from  such  liability.  And  he 
contended  that  trespass  would  not  lie  against  the  defendant 
for  enforcing  the  process  of  a  court  of  competent  jurisdic- 
tion. 

Cur.  adv.  vuU. 

(c)  On  Friday,  Nov.  18,  before      CoUruige  ami  Wighlman  Js. 
Lord  Denman  C.  J.,    WiUianu,         (6)  Antey.p.  14. 

VOL.  111. — O.  D.  Q 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court, — This  was  another  special  case  reserved,  in  order 
to  try  the  validity  of  a  sewers'  rate.  Plaintiff  represents  the 
commissioners  for  managing  Chelsea  Hospital,  who  com- 
plain that  their  goods  have  been  seized  for  non-payment  of 
an  illegal  rate,  imposed  on  Mr.  Hall,  their  clerk  of  the 
works. 

It  is  imposed  on  Mr.  Hall  not  only  in  respect  of  that 
part  of  the  building  which  constitutes  his  dwelling,  for 
which  exclusively  he  has  always  hitherto  been  assessed,  but 
also  on  the  chapel  kept  for  the  use  of  the  pensionersi  foi* 
their  wards  or  sleeping  places,  for  their  dining  hall,  and  for 
fifty-seven  acres  of  land,  namely,  the  burial  ground,  the 
ground  on  which  the  kitchens  and  the  buildings  of  the  hos- 
pital stand,  and  likewise  the  open  land  within  the  quad- 
rangle. 

The  freehold  in  all,  except  six  acres,  which  were  purchased 
with  money  left  by  Colonel  Dowley  for  the  benefit  of  the 
pensioners,  and  vested  in  trustees  for  the  hospital,  is  in  the 
crown. 

As  to  the  rateability  of  all  and  every  part  of  this  property, 
the  case  (a)  which  we  have  now  just  decided  governs  the 
present.  Here  is,  except  as  to  Mr.  Hairs  house,  no  occu- 
pier, and  hence  no  good  rate. 

We  can  look  only  to  the  statutes  and  commission ;  we 
must  find  an  occupier  before  the  property  benefited  can  be 
pronounced  liable  to  the  rate. 

We  are  not  led  the  more  easily  to  this  conclusion  by  the 
plaintiff's  observation,  that  the  land  vested  in  the  crown 
was  not  liable  to  rate  before  it  became  Chelsea  Hospital, 
since  the  crown's  land  is  assessable  in  the  hands  of  its 
tenants :  nor  are  we  impeded  by  defendant's  argument,  that 
the  land  purchased  with  Colonel  Dowley's  money  might  for- 
merly have  contributed  to  the  rate,  for  it  must  have  been 
then  occupied  by  some  person^  and,  if  the  occupation  has 
ceased,  so  has  the  rateability.     Inconvenience  and  loss  may 

(a)  Tracey  v.  Taylor,  ante,  p.  14. 
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arise  to  the  other  occupiers  from  the  change,  but  both 
probably  very  minute  in  extent,  possibly  even  with  compa- 
mon  to  the  share  of  each  individual  in  the  public  benefit 
knvcd  from  the  national  charity. 

If  we  could  balance  inconveniences,  there  is  expense 
nd  trouble  thrown  away  on  the  other  hand,  when  public 
toes  are  imposed  on  public  property.  But  we  act  in  no 
degree  on  speculations  of  this  sort,  looking  only  to  the 
powers  given  by  the  statute,  and  leaving  it  to  the  legislature 
to  make  any  new  provisions  that  justice  or  expediency  may 
lequire.  It  would  be  superfluous  to  explain  that  herein  we 
fe  not  differ  from  our  former  decision  in  Soady  v.  Wilson{a\ 
far  there  the  occupation  was  considered  to  be  apparent 
from  the  case  stated.  But  this  special  case  refers  other 
points  to  our  consideration.  It  states  that  the  solicitor  for 
Chelsea  Hospital  attended  the  commissioners  on  behalf  of 
Mr.  Hall^  and  traversed  the  presentment  that  the  property 
was  liable  to  be  assessed,  which  issue  was  submitted  to  a 
jiry  and  decided  in  favour  of  the  liability,  after  hearing  evi- 
dence and  argument  on  both  sides.  It  set  out,  too,  the 
brm  of  the  assessment,  comprising  Mr.  Hairs  house,  ad- 
Bitted  to  be  rateable,  along  with  the  other  matters  as  to 
vhicb  this  question  is  raised,  and  defendant  insists,  1st,  that 
be  cannot  be  guilty  of  a  trespass  in  enforcing  an  assessment 
vbch  has  been  pronounced  lawful  by  a  court  of  competent 
jurisdiction ;  and  2d,  that  this  Court  will  enter  into  no 
inqairy  into  the  amount  of  the  rate,  if  there  be  any  rateable 
property. 

The  jurisdiction  of  the  court  of  sewers  is  said  to  depend 
on  one  thing  only,  the  benefit  derived  from  the  drainage. 
That  fact  established  in  the  present  action  their  power  of 
Mljudicating  on  every  other  is  said  to  arise,  and  that  when 
ODce  the  jury  have  found  the  benefit,  the  person  designated 
as  occupier  is  barred  from  denying  his  occupation.  But 
there  is  no  question  made  that  the  benefit  is  a  fact,  which 
the  court  of  sewers  is  competent  to  decide,  and  yet  if  the 

(a)  3  A.  &  £.  248;  5.  C.  4  N.  &  M.  777. 
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jury  in  an  action  of  trespass  brought  afterwards,  sthall  en- 
tertain a  contrary  opinion  to  theirs,  the  first  verdict  shall 
not  prevent  plaintiff  from  recovering  for  the  distress  as  ao 
illegal  acty  On  the  other  hand,  the  first  jury,  by  findiiq; 
the  benefit,  take  not  a  single  step  towards  discovering  who 
is  the  person  occupying.  Why  then  should  a  true  verdict 
on  the  former  issue  preclude  one,  who,  if  not  an  occupieTi 
is  a  stranger,  from  making  that  assertion  in  another  pro* 
ceeding?  The  truth  is,  that  this  argument  assumes  the 
chargeability  of  the  lands  themselves,  on  which  our  judg* 
ment  was  given  in  the  last  case. 

Still  more  unreasonable  would  it  be  to  hold  that,  where 
a  party  is  assessable  for  some  land,  be  must  submit  to  an} 
addition  that  might  be  made  in  respect  of  other  land  for 
which  he  is  not  assessable.  The  proposition  is  too  mon- 
strous to  be  maintained  or  even  combated,  it  falls  of  itselt 
The  amount  of  money  which  it  may  be  right  to  raise,  the 
court  of  sewers  must  in  the  first  place  determine,  and  with 
their  determination  no  superior  court  could  interfere,  unless 
fraud  were  distinctly  proved,  but  this  quantum  must  not  be 
increased  by  introducing  other  lands  into  the  rate  not  legally 
subject  to  it,  because  not  in  fact  occupied  by  any  one.  No 
reason  can  be  stated  why  this  fact  of  occupation  may  not  it 
well  be  inquired  of  in  an  action  of  trespass,  as  the  questioa 
of  benefit,  and,  if  it  is  disproved,  the  chargeability  of  any 
one  either  named  or  only  described  in  respect  of  these 
landsy  is  also  disproved,  and  the  rate  which  improperly 
includes  them  is  void.  On  the  whole,  plaintifl^  is  entided 
to  judgment. 

G. 
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Edwards  v.  Sir  H.  E.  Bunbury,  Bart.  (a). 

I  A  GET,  on  a  former  day  in  this  term,  had  obtained  a  The  commis- 
ok  calling  upon   the  defendant  to  shew  cause  why  he  t^g  Tithe 

ikNild  not  accept  the  draft  of  a  feigned  issue  prepared  by  Commutation 
.       ,  .     .^  .    \.  .        f    r,,.  .     r^  .       Act (6 &7  If. 

m  plamtitt  in  this  cause,  under  the  1  ithe  Commutation  4,  c.  7i)has 

ict,  6  &  7  H'iU.  4,  c.  7 1,  s.  46.  ^^^'^  ?^*"* 

.     .  to  fix  the 

The  plaintiff  was  owner  of  lands  in  the  parish  of  Milden-  amount  of 

Ua,  in  Suffolk,  and  the  defendant  claimed  to  be  rector  of  ^^^k  mlieu 
Ibe  parish.     A  question  had  been  raised  before  the  assist-  of  tithe,  and 
Mt  tithe  commissioner,  appointed  under  the  above  statute,  pose  to  decide 
•I  to  the  liability  of  the  plaintiff's  land  to  the  payment  of  "P.^."  thetithe- 
gpeal  tithes.     The  plaintiff  contended  before  the  assistant  lands,  but  he 
eoamussioner  that  the  defendant  was  not  rector,  but  only  diaion\o"de- 
cMtled  to  specific  parcels  of  tithes  ;  that  plaintiff's  lands  cide  thereby 
•ere  not  iocluded  in  the  bounds  of  the  tithing,  and  that  at  party'entUled 
9KIJ  rate  the  onus  of  shewing  they   were,  lay   upon  the  to  receive  the 
dtifuaiit  of  tithe ;  that  the  lands  were  exempt  as  having      a  dispute, 

been  part  of  the  possessions  of  the  monastery  of  Bury  St.  therefore,  be- 

■^  "^  ,  "^  '  tween  rival 

Edmuod's ;  that  they  were  discharged  by  the  several  statutes  claimants  to 

•f  limitations;  that    they  were   discharged    under   a  local  1  ?/j./J^""°i 

*  J  o  a  "  difference^ 

iiclosure  act;  that  the  landowner  was  also  titheowner.  within  sect.45 

The  defendant  had    had  the  perception  of  tithes  from  ^^  commis- 
of  the  lands  in  the  parish,  but  not  from  the  lands  sionertode- 


,,,..«.  "  termine  any 

01  the  plamUff.  question  of 

A  Mr.  Warner  appeared  before   the  assistant  commis-  '"®^"'  ?r 

■^  .  composition, 

lioiier  and  he  also  claimed  to  be  rector  and  entitled  to  the  *'  or  any  dif- 
tithe  from  the  plaintiff's  land  as  well  as  from  the  other  {^'^/^^^j^,*;^' 

linds  in  the  parish.  of'his  award 

ffn  ...  ..  ij  II*  jj       shall  be  hin* 

iiie  assistant  commissioner  had   made   his  award,  de*  dered." 

ciding,  among  other  matters,  that  the  defendant  "  is  owner      Nor,  conse* 
of  the  impropriate  rectory  of  Mildenhall,  and  that  he  is  as  sect.  46,  can 
inch  rector  or  otherwise  well  entitled  to  all  the  great  tithes  ^^e  ^»il«-*  o^  the 

°  claimant  to 

(a)  Decided  during  the  term  (Nov.  22.)  lithe  be  made 

the  subject  ut' 
a  feigned  issue  by  way  of  appeal  against  the  commissioner's  awardt  although  the  award, 
after  deciding  on  the  liability  of  the  landowner  to  tithe,  has  improperly  gone  on  to 
Mj  who  IS  the  party  entided  to  tithe. 
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arising  from  all  the  said  lands/'  viz.  the  said  lands  of  the 
^  plaintiff,  and  of  other  persons  in  the  award  mentioned. 

V.  Bj  way  of  appeal  from  the  above  decision,  the  plaintiff 

under  the  46th  section  of  the  statute  had  brought  this  actioUi 
and  tendered  a  feigned  issue,  of  which  the  material  parts 
were  as  follows : 

For  that  whereas  heretofore,  to  wit,  on  the  30th  day  of 
December,  1841,  a  certain  question  arose  between  the 
plaintiff  and  defendant  whether  the  lauds  of  the  plaintiff 
situate  in  the  Burnt  Fen,  in  the  parish  of  Mildenhall,  were, 
to  wit,  then  subject  to  the  payment  of  all  or  any  manner  of 
tithe  to  the  defendant,  and  thereupon  the  defendant  as- 
serted and  affirmed  that  the  lands  of  the  plaintiff  were,  to 
wit,  then  subject  to  the  payment  of  tithe,  to  wit,  great  tithe 
to  the  defendant,  which  the  plaintiff,  to  wit,  then  denied, 
and  asserted  that  the  lands  of  the  plaintiff  were  not  then 
subject  to  the  payment  of  such  tithe  to  the  defendant.  And 
thereupon  in  consideration  that  the  plaintiff  at  the  request 
of  the  defendant  had,  to  wit,  then  paid  to  the  defendant 
the  sum  of  oL,  the  defendant,  to  wit,  then  promised  the 
plaintiff  to  pay  him  the  plaintiff  the  sum  of  10/.,  if  the 
lands  of  the  plaintiff  were  not,  to  wit,  then  subject  to  such 
payment  of  tithe  to  the  defendant  as  aforesaid.  And  the 
plaintiff  in  fact  says,  that  the  lands  of  the  plaintiff  were  not, 
to  wit,  then  subject  to  the  payment  of  such  tithe  to  the 
defendant,  whereof  the  defendant,  to  wit,  then  had  notice, 
yet  the  defendant  hath  not  paid  the  sum  of  10/.,  or  any 
part  thereof  to  the  plaintiff,  although  often  requested,  but 
hath  hitherto  wholly  neglected  and  refused  and  still  doth 
neglect  and  refuse  so  to  do,  to  the  damage  of  the  plaintiff 
of  10^.,  and  thereupon  he  brings  suit,  &Lc. 

Plea,  that  the  lands  in  the  declaration  mentioned  were, 
to  wit,  on  the  30th  day  of  December,  1841,  subject  to  the 
payment  to  the  defendant  of  such  tithes  as  in  the  declara- 
tion is  in  that  behalf  mentioned,  and  of  this  the  defendant 
puts  himself  upon  the  country,  8cc. 

And  the  plainttff  does  the  like.    Wherefore,  &c. 


MICHAELMAS  VACATION,  VI  VICT. 

Biggs  Atidrews  (with  whom  was  Worlledge)  now  shewed 
cause.  This  rule  was  obtained  on  the  ground  that  con- 
flicting claims  to  tithes  are  a  difference  wliereby  the  making 
of  the  award  is  hindered,  within  section  45,  and  so  within 
the  competence  of  the  commissioners  or  assistant  commis- 
lioners  to  decide  i  and  therefore  that  the  question  as  to  the 
validity  of  such  claims  may  also  be  made  the  subject  of  ap- 
peal by  way  of  feigned  issue  in  an  action  under  the  46th 
Mctioo.  The  45th  section  enacts,  **  that  if  any  suit  shall 
be  pending  touching  the  right  to  any  tithes,  or  if  there  shall 
be  any  question  as  to  the  existence  of  any  modus  or 
composition  real  or  prescriptive  or  customary  payment,  or 
any  claim  of  exemption  from  or  non-liability  under  any  cir- 
cumstances to  the  payment  of  any  tithes  in  respect  of  any 
hods  or  any  kind  of  produce,  or  touching  the  situation  or 
boundaiy  of  any  lands,  or  if  anj/  difference  shall  arise 
wktreinf  the  making  of  any  such  award  by  the  commissioners 
m  OMsisiant  commissioner  shall  be  hindered,  it  shall  be  law- 
fid  for  the  commissioners  or  assistant  commissioner  to 
appoint  a  time  and  place  in  or  near  the  parish  for  hearing 
and  determining  the  same ;  and  the  decision  of  the  com- 
missioners or  assistant  commissioner  shall  be  final  and  con- 
clusive on  all  persons,  subject  to  the  provisions  hereinafter 
contained."  Then  the  46th  section  says, ''  provided  always 
aod  be  it  enacted,  that  any  person  claiming  to  be  interested 
iiany  lands,  or  in  the  tithes  thereof,  who  shall  be  dissatis- 
fied with  any  such  decision  of  the  commissioners  or  as- 
sistant commissioners  may,  if  the  yearly  value  of  the  pay- 
ment to  be  made  or  withholden  according  to  such  decision 
shall  exceed  the  sum  of  20/.,  cause  an  action  to  be  brought 
in  any  of  his  majesty's  courts  of  law  at  Westminster,  against 
the  person  in  whose  favour  such  decision  shall  have  been 
made,  within  three  calendar  months  next  after  such  deci- 
sion shall  have  been  notified  in  writing,  in  such  manner  as 
the  commissioners  or  assistant  commissioner  shall  direct,  to 
the  parties  interested  therein,  or  to  their  known  agents,  in 
which  action  the  plaintff  shall   deliver  a   feigned  issuci 


231 


1842. 


Edwards 

V. 
BUNBURY. 


232 


1843. 


Edwards 

V. 

BuiciicrBY. 


CASES  IX  THE  QUEEN  8  BENCH, 

whereby  such  disputed  right  may  be  tried,  and  shall  proceed 
to  a  trial  at  law  of  such  issue/'  8cc.  The  plaintiff  cannot 
be  called  upon  to  accept  the  feigned  issue  tendered  in  this 
case.  The  assistant  commissioner  had  no  jurisdiction  to 
decide  who  was  the  party  entitled  to  the  tithe,  and  conse* 
quently  no  such  point  can  now  be  raised  by  way  of  appeal 
in  the  feigned  issue.  By  section  S6  and  the  following  sec- 
tions the  commissioners  are  to  ascertain  the  total  value  of 
tithes  in  the  parish,  and  to  award  the  total  sum  to  be  paid 
by  way  of  rent-charge  instead  of  such  tithes.  For  the  pur- 
pose of  fixing  the  aggregate  amount  of  rent-charge,  it  is 
quite  immaterial  who  is  entitled  to  the  tithe,  the  only  ma* 
terial  inquiry  is  whether  it  is  payable  at  all  to  any  one.  The 
amount  of  rent-charge  in  lieu  of  tithe  will  be  the  same, 
whether  the  defendant  or  any  body  else  is  the  party  en- 
titled to  it.  The  question  of  title  to  the  rent-charge  or  any 
part  of  it  cannot  be  gone  into  until  after  the  amount  has 
been  ascertained.  As  therefore  the  difference  between  the 
rival  claimants  to  the  tithe  could  have  nothing  to  do  with 
the  amount  of  tithe  payable,  which  is  all  that  the  assistant 
commissioner  had  to  award  upon,  it  was  not  a  differenas  by 
which  '^  the  making  of  his  award  was  hindered." 

This  issue,  instead  of  confining  itself  to  the  exemption 
or  non-exemption  of  the  plaintiff's  land  from  tithe,  makes 
the  particular  title  of  the  defendant  a  necessary  part  of  the 
inquiry,  and  throws  upon  him  the  burden  of  proving  affirm- 
atively that  he  is  the  party  entitled  to  receive  the  tithe. 
(He  was  then  stopped.) 


Kelly f  Byles  Serjt.  and  Paget  contri.  As  the  defendant 
never  has  had  the  perception  pf  tithe  from  the  plaintiff's 
land,  it  was  impossible  that  the  assistant  commissioner 
could  determine  that  the  land  was  titheable,  without  first 
ascertaining  who  was  entitled  to  receive  the  tithe,  and 
therefore  the  question  of  title  may  properly  be  raised  by 
the  feigned  issue.  The  award  has  decided  upon  a  question 
of  title,  and,  if  the  statute  does  not  authorise  this,  the  award 
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is  iiad.  But  it  is  clear  that  the  statute  does  authorise  this. 
Tbe  45th  section  sajrs,  that  **  if  any  suit  (a)  shall  be  pend- 
ing touching  the  right  to  any  tithes/'  the  commissioner  may 
determine  it.  If,  therefore,  there  had  been  an  actual  suit 
ketween  the  defendant  and  Mr.  Warner,  the  case  would 
love  been  within  the  very  words  of  the  section ;  a  difference, 
dMrefore,  between  the  same  parties  would  surely  be  within 
ili  meaning.  By  section  55,  the  commissioner,  ''  in  the 
druight  of  the  apportionment,  shall  also  state  the  amount 
ckarged  upon  the  said  several  lands,  and  towhom andin  what 
fight  the  same  shall  be  respectively  payable."  The  award 
and  tbe  apportionment  may  be  considered  one  entire  in- 
itrameot  for  effectuating  the  same  purpose,  so  that  the 
lection  last  mentioned  cannot  be  complied  with,  unless  the 
ooBmissioner  has  jurisdiction  to  ascertain  who  is  the  tithe- 
ovaer;  and  there  would  be  the  same  difficulty  with  respect 
to  section  77»  which  enables  tithe-owners,  in  certain  cases, 
with  the  consent  of  the  commissioners,  to  charge  the  ex- 
penses of  commutation  upon  the  rent-charge,  and  with  re- 
ipect  to  section  24  of  stat  2  &  3  Vict,  c.  62,  which  provides 
the  mode  in  which  the  award  of  rent-charge  is  to  be  made 
to  a  certain  class  of  tithe-owners  therein  specified.  It  is 
trie  that  if  there  had  been  actual  possession  of  the  tithes  in 
tins  case,  tbe  commissioner  might,  under  section  12  of  the 
Commutation  Act,  have  been  treated  as  the  owner,  but  as 
Acre  has  been  no  possession  it  is  necessary  that  the  tithe** 
owner  should  be  ascertained.  [Coleridge  J.  The  rival 
chimant  to  the  tithe  is  no  party  to  the  proceeding  before 
tbe  commissioner.  The  dispute  should  not  be  decided  in 
Us  absence.  If  there  are  no  rival  claimants  the  question 
of  title  ought  not  to  be  raised,  and,  if  there  are,  the  dispute 
ihould  be  between  them.] 

With  regard  to  the  form  of  the  issue,  the  onus  is  pro- 
perly ^rown  on  the  tithe-owner  to  prove  his  title.  Before 
the  Commutation  Act,  if  the  defendant  had  sued  the  plain- 

(«)  Meaning  probably  a  suit,  not  between  rival  claimants  of  tithe,  but 
between  tithe^owner  and  land-owner. 
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tiff  for  tithes  the  defeodant  would  have  bad  it  thrown  upon 
him  to  start  some  title ;  and  there  is  nothing  in  the  act  to 
shew  that  the  onus  is  now  to  be  upon  the  land*owner  to 
prove  his  exemption.  It  is  certainly  of  great  importance 
to  the  plaintiff  to  know  who  claims  and  in  what  right,  for 
he  might  have  different  grounds  of  exemption  as  against 
different  claimants,  he  might  be  able  to  set  up  the  Statute 
of  Limitations  against  one  and  not  against  another. 


Lord  Denman  C.  J. — It  appears  to  me  that  an  issue 
cannot  be  raised  in  this  form.  The  observation  of  Mr.  Pagei 
that  the  case  of  the  land-owner  will  vary  as  against  different 
claimants  is  certainly  striking.  But  I  think  the  only  ques- 
tion is  as  to  the  burden  of  proof,  and  that  the  intention  of 
the  statute  was  that  the  land-owner  should  make  out  his 
case  and  shew  the  rector  disentitled. 

Williams  J. — I  think  it  would  be  most  inconvenient  to 
raise  in  this  way  the  question  as  to  who  is  the  party  en- 
titled. 

Coleridge  J. — Some  parts  of  the  act  are  not  free  from 
difficulty,  but  we  have  to  determine  what  is  within  the  ju- 
risdiction of  the  commissioner  under  the  45th  section. 
Where  there  is  a  suit  he  has  power  to  decide  it,  and  so  also 
where  there  exists  a  difference  by  which  the  making  of  his 
award  may  be  hindered.  Now  the  difference  in  this  case 
could  not  hinder  the  making  his  award,  for  he  has  no  juris- 
diction to  decide  by  his  award  who  is  the  person  entitled  to 
the  tithe.  If  there  are  contending  claimants  of  the  tithe,  it 
is  much  better  that  the  point  of  title  should  not  be  raised 
in  this  way ;  for,  if  this  issue  were  decided  in  favour  of  Sir 
IL  Bunbury,  he  and  Mr.  Warner  would  have  to  try  the 
same  question  over  again  between  themselves. 


D. 


Rule  discharged. 
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Doe  d.  Watton  v.  PENFOLD(a). 

Ejectment  for  tollhouses  and  toUgates  at  Reigate,  Section  49  of 
u.  the  county  of  Surrey.  Sr^ke' Act 

At  the  trial  before  Tindal  C.  J.  at  the  Croydon  summer  (3  Geo,  4, 
assizes^  1841,  the  plaintiff  claimed  under  a  mortgage  deed,  i,j^,  any  single 
in  the  general  form  given  by  the  Turnpike  Act,  3  Geo.  4,  mortgagee  of 
c.  126,  s.  81,  executed  by  the  required  number  of  trustees  andtollbooses, 

of  the  Croydon  and  Reigate  turnpike  roads.     For  the  de-  ^?  recover 

^    "^  or  them  in  eject- 

fence  evidence  was  tendered  to  shew  that,  at  the  time  of  ment,  upon 

the  conveyance  to  the  lessor  of  the  plaintiff,  there  was  a  demise" al-^^ 
prior  mortgage  existing,  and  that  therefore  he  had  never  though  prior 
acquired  any  legal  estate  in  the  premises,  so  as  to  be  en-  themare still 
titled  to  maintain  ejectment.     The  learned  judge  rejected  unsatisfied, 
the  evidence,  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  and  a  verdict  passed  for  the  lessor  of  the 
plaintiff. 

In  the  following  Michaelmas  term,  D.  Pollock  obtained 
a  rule  accordingly,  against  which, 

Piatt  and  M.  Chambers  now  shewed  cause.  The  lessor 
of  the  plaintiff  is  entitled  to  recover,  and  the  existence  of 
the  prior  mortgage  does  not  at  all  affect  his  security.  The 
rale  of  law  that  requires  the  lessor  of  the  plaintiff  in  other 
cases  to  have  the  legal  estate,  does  not  apply  to  such  a  pro- 
ceeding as  this,  which  is  under  the  peculiar  powers  given 
by  the  Turnpike  Act.  The  49th  section  of  the  statute 
provides,  that  if  any  mortgagee  shall  seek  to  obtain  the 
possession  of  the  tollgates,  &c.  in  order  to  pay  himself  the 
amount  of  his  debt  or  the  arrears  of  interest  due  thereon, 
he  may  do  so  ^'  upon  his  own  demise  only,  and  without 
uniting  in  such  demise  the  other  mortgagees,"  and  that 
when  he  has  obtained  possession  of  the  tollgates  by  such 
an  action,  he  shall  hold  them  for  the  benefit  of  all  the 

(a)  Decided  during  the  term  (Nov.  JO). 
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mortgagees,  in  proportion  to  the  amount  of  their  mortgages. 
The  provisions  of  this  section  are  applicable  only  to  the 
case  of  subsequent  mortgagees;  for  in  the  case  of  the 
first  mortgagee,  who,  according  to  the  argument  of  the 
defendant,  would  have  all  the  legal  estate  in  himself,  it 
never  could  have  been  necessary  for  him  to  join  those  in 
the  demise  who  came  after  him.  So  that  the  act  itself 
contemplates  ejectment  being  brought  by  subsequent 
mortgagees,  and  contains  an  express  provision  to  facili- 
tate  their  doing  so.  The  form  of  mortgage  also,  given 
by  section  81  of  the  General  Turnpike  Act,  conveys  to 
each  creditor  "  such  proportion  of  tlie  tolls,  arising  and 
to  arise  on  the  said  turnpike  road,  and  the  tollgates  and 
tollhouses,  as  the  sum  of  money  advanced  by  him  doth 
bear  or  shall  bear  to  the  whole  sum  due  or  to  be  due  on 
that  security.'*  Each  fresh  mortgage  in  fact  changes  the 
value  and  the  nature  of  the  preceding  securities,  and  the 
act  of  parliament  interferes  to  let  in  the  new  mortgagee,  and 
give  him  his  proportionate  share  of  the  legal  estate.  Doe 
d.  Banks  v.  Booth  {a)  and  Doe  d.  Thompson  v.  Lediard{b) 
are  in  point.  [Coleridge  J.  In  those  cases,  was  there  proof 
of  a  prior  mortgage  i]  In  Doe  d.  Thompson  v.  Lediard{b), 
which  was  an  action  of  ejectment  for  tollgates  like  the  pre- 
sent, it  expressly  formed  part  of  the  special  case  submitted 
to  the  Court,  that  ''  at  the  time  of  making  the  mortgages 
to  the  lessor  of  the  plaintiff,  there  was  due  to  other  credi- 
tors, entitled  to  the  preference,  given  by  the  9  Geo.  4,  c.  ix. 
8.11,  the  sum  of  1 7,000/.,  secured  to  them  respectively  by 
mortgages  in  the  same  form  as  those  held  by  the  lessor  of 
the  plaintiff."  That  was  perhaps  a  stronger  case  than  the 
present,  as  there  the  other  creditors  were  entitled  *'  to  a 
preference  and  a  priority  of  charge,"  which  therefore  might 
appear  to  a  certain  extent  to  be  interfered  with  by  the 
lessor  of  the  plaintiff's  anticipating  them  by  his  ejectment, 
whereas  the  premises  recovered  by  this  action  will  be  held 


(a)  2B.  &P.  319. 


(6)  4B.&Ad.  137. 
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by  the  lessor  of  the  plaintiff  for  the  benefit  of  all  the  mort- 
gagees.  Yet  it  was  held  in  that  case,  that  notwithstanding 
the  words  of  the  act,  which  gsive  the  preceding  creditors 
'^a  priority  of  charge/'  the  subsequent  mortgagee  was  not 
prevented  from  acquiring  a  legal  estate  in  the  subjects 
mortgaged,  and  that  he  might  recover  the  tollhouses,  8cc. 
in  ejectment.  The  trustees  too  are  estopped  from  saying 
DOW  that  they  had  no  estate  in  that  which  their  deed  has 
once  purported  to  convey. 
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D.  Pollock  and  Petersdorff  control.  The  question  here 
is,  in  fact,  a  different  one  to  that  in  Doe  d.  Thompson  v. 
Lediard^a).  There  the  mortgages  under  which  the  action 
was  brought  had  been  given  to  secure  money  advanced 
for  the  purpose  of  completing  a  proposed  branch  to  a 
certain  turnpike  road.  The  mortgage  was  in  fact  the  first 
10  respect  of  the  tolls  on  that  branch  road  only,  while 
the  prior  incumbrances  were  altogether  on  the  old  and 
original  road ;  so  that  though  certainly  a  priority  of  charge 
on  the  tolls  of  the  new  branch  was  given  by  the  act  to  the 
mortgagees  on  the  original  road,  yet  strictly  speaking,  and 
looking  to  the  mortgage  deeds  only  in  respect  of  the  new 
road,  the  legal  estate  might  be  considered  to  be  altogether 
in  the  lessor  of  the  plaintiff*.  Here  the  first  mortgage  made 
by  the  trustees  passed  out  of  them  all  the  interest  they 
had  to  convey,  and  they  had  after  that  no  estate  they  could 
pass  to  a  subsequent  incumbrancer.  The  objection  as 
to  estoppel  does  not  apply.  The  trustees  do  not  seek  to 
defeat  their  deed.  The  plaintiff  may  yet  sue  them  upon 
it  in  another  form.  All  the  trustees  contend  is,  that  upon 
this  security  the  plaintiff  cannot  legally  take  this  particular 
remedy. 

Lord  Denman  C.  J. — I  entertain  no  doubt  in  this  case. 
The  cases  cited  are  strong  authorities,  and  the  49th  section 


(a)  4  B.  &  Ad.  137. 


238 


1842. 


V. 

Penfold. 


CASES  IN  THE  QUEEN  S  BENCH, 

is  not  to  be  got  over.  Each  mortgagee  may  maintain 
ejectment  for  the  mortgaged  premises.  The  act  provides 
expressly  that  his  single  demise  shall  be  sufficient  to  bring 
the  ejectment  upon^  and  also  that  after  he  has  recovered  in 
ejectment^  the  tolls  shall  be  distributed  among  all  the  mort- 
gagees proportionably  to  the  sums  due  to  them. 

Williams  J. — It  is  quite  clear  that  any  second  or  sub- 
sequent mortgagee  may  bring  the  ejectment  on  his  single 
demise,  subject  to  the  qualification  that  he  is  to  be  trustee 
for  all  the  other  mortgagees. 

Coleridge  J.  concurred. 

WiGHTMAN  J. — The  objection  to  the  plaintiff's  right  to 
recover  is  founded  upon  the  notion  that  the  whole  legal 
estate  passed  to  the  first  mortgagee.  But,  without  refer- 
ence to  the  doctrine  of  estoppel,  it  is  a  fallacy  to  suppose 
that  the  whole  legal  estate  did  so  pass  to  the  first  mort- 
gagee, for  no  more  is  assigned  to  him  or  any  other  mort- 
gagee, under  section  81,  than  such  '^proportion**  of  the 
whole  estate  as  the  sum  advanced  by  him  shall  bear  to  all 
the  sums  advanced.  Section  49  then  gives  any  single 
mortgagee  title  to  bring  ejectment,  and,  to  obviate  the 
objection  that  a  person  entitled  to  part  of  the  estate  only 
is  thus  enabled  to  recover  the  whole,  the  statute  requires 
him  to  account  to  the  other  mortgagees. 

Rule  discharged  (a). 


(a)  See  the  next  case. 
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1842. 


Doe  d.  Levy  r.  Horne, 


Saturday^ 
jm  December  3rd. 

JfiJECTMENT    for  the    tollhouses    and    toHgates    of  By  the  Staines 
Staines  Bridge.  Bridge  Baild- 

The  case  was  tried  before  Tindal  C.  3.  at  the  Surrey  4,  cap.  c.  8.75) 
Sommcr  Assizes,  1841.    The  bridge  was  built  under  the  co^nmissioners 

^  ,  '  °  ^        were  empow- 

prorisions  of  9  Geo.  4,  cap.  c.  (local  and  personal,  public.)  ered  to  borrow 

Section  75  enacts  "  that  it  shall  be  lawful    for  the  said  T°7.,^ J^^ 

01  mortage. 

eommissioners"  (the  commissioners  appointed  for  carrying  By  s.  76  every 
the  act  into  effect)  **  from  time  to  time  to  borrow  and  take  to  be  in  a^ 
up  at  interest  any  sum  or  sums  of  money  not  exceeding  to-  ^^^^  &^^^  ^y 

statute  where- 
gether  the  sum  of  60,000/.,  either  by  way  of  mortgage  of  by  the  com- 

the  said  bridge,  and  the  tolls  thereof,  or  by  granting  annui-  ™»s"o°«r8 

°  '  ,  '  •'  °  ®  were  to  grant 

ties,  &G.,  and  the  said  commissioners  are  hereby  fully  au-  and  convey  by 

tborised  and  empowered  by  any  instrument  or  instruments  le^fjer^the^ 
ia  writing  under  the  hands  and  seals  of  any  five  or  more  bridge,  toll- 
of  them  to  grant  or  assign  over  the  said  bridge  and  the  tolls  tolls,  until 
thereof  as  a  security  for  any  sum  or  sums  of  money  to  be  IV[*"f  P?J 
borrowed,  with  interest  for  the  same,"  8cc.     Sect.  76  pre-  paid  with  in- 
scribes the  form  (a)  of  mortgage  to  be  used.     The  plaintiff  g^si'the^^se- 


(fl)  The  form  is  as  follows: — 
"By  virtue  of  an  act  passed  in 
the  ninth  year  of  the  reign  of  his 
fresent  majesty  King  George  the 
Fourth,  intituled,  &c.  We  five  of 
the  commissioners  appointed  for 
curying  the  said  act  into  execu- 
tkm,  in  conuderation  of  the  sum 

of ,  to  us  advanced  by  A.  B. 

of  ,  do  grant  and  convey  unto 
the  said  A.  B,  his  successors,  exe- 
cutors, administrators  and  assigns, 
the  sud  bridge  and  the  tollhouse 
tod  tollhouses  thereunto  belong- 


veral  persons" 
ing,  and  all  and  singular  the  tolls  to  whom  any 

arising  by  virtue  of  the  said  act,  such  raort- 

and  all  our  right,  title  and  interest  g^S^^  shall  be 

of,    in  and  to  the  same,  to  hold  ™^^®  f,*'*"  ^^ 

,  severally  en- 

unto  the  said  A.  B.  his  successors,  titled  in  pro- 
executors,  administrators  and  as-  portion  to  the 
signs,  until  the  said  sum  of ,  annual  amount 

with  interest  for  the  same  after  ^ J  ^Jj®  ^"^f®*^ 
,              r  ot  the  monies 

the  rate  of per  cent,  per  an-  borrowed  on 

num,  shall  be  fully  paid  and  satis-  mortgage,  to 

ficd.     Given  under  our  hands  and   the  tolls  and 


seals  this 


day  of 


■,   A.  D. 


revenues  of 
the  said  com- 
missioners. 
Sect.  81  enacts,  "  That  the  se-  without  any 

preference  by 
reason  of  the  priority  of  date  of  any  such  security. 
Against  an  ejectment  brought  by  a  mortgagee  the  commissioners  set  up  a  prior  mort- 
PfjB  still  subsisting. 

Heidy  that,  although  tlicy  were  commissioners  acting  in  execution  of  a  statute,  they 
were  estopped  by  their  mortgage  to  the  plaintiff  from  saying  that  their  whole  estate  had 
been  conveyed  to  the  prior  mortgagee  so  that  no  estate  had  passed  to  the  plaintiff* 
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Doe 
Lew 

V, 
IIOBMB. 
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claimed  as  assignee  of  a  mortgage  in  the  statutory  form. 
The  defendant  was  clerk  to  the  commissioners,  by  whom 
the  act  provided  that  the  commissioners  should  be  sued. 
The  plaintiff's  mortgage  had  been  numbered  by  the  com- 
missioners, so  as  to  shew  that  they  had  made  prior  mort- 
gages of  the  same  property*  The  defendant  set  up  one  of 
such  prior  mortgages,  which  was  shewn  to  be  a  subsisting 
security  for  a  loan  still  unpaid,  and  contended  that  the 
whole  legal  estate  had  already  been  conveyed  away  by  the 
prior  mortgage,  and  therefore  that  the  lessor  of  the  plaintiff 
could  not  maintain  his  ejectment.  The  plaintiff  had  a  ver- 
dict, and  leave  was  given  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Thesiger  in  the  Michaelmas  term  following  obtained  a 
rule  accordingly. 


Plati  and  M.  Chambers  shewed  cause  (a).  The  present 
case  differs  from  the  case  of  Doe  d.  Watton  v.  Penfold 
just  decided  under  the  General  Turnpike  Act,  3  Geo.  4. 
c.  126.  On  the  one  hand  there  is  no  clause  in  the  present 
statute  which  expressly  enables  any  mortagee  to  recover  on 
his  own  single  demise,  and,  on  the  other  hand,  the  mortgage 
prescribed  by  sect.  76  of  this  act  conveys  the  whole  estate, 
whereas  by  sect.  81  of  the  Turnpike  Act  a  proportionate 
part  only  of  the  estate  was  conveyed.  Again,  by  sect  81 
of  this  act  the  prior  mortgagee  is  entitled  to  no  preference 
by  reason  of  the  priority  of  the  date  of  his  security.  But 
the  answer  to  the  defendant's  case  is,  that  he,  as  representing 


vera!  persons  to  whom  auy  saci) 
mortgages  or  any  such  grants  of 
annuities  shall  have  been  made  as 
aforesaid,  shall  be  severally  enti- 
tled, in  proportion  to  the  annual 
amount  of  the  interest  of  the  mo- 
nies borrowed  on  mortgage  and 
the  annual  amount  of  the  said  an- 
nuities, to  the  tolls  and  revenues 


of  the  said  commissioners  without 
any  preference  by  reason  of  the 
priority  of  date  of  any  such  se- 
curity or  any  other  account  what- 


ever. 


{a)  Before  Lord  Denman  C.  J. 
William,  Coleridge,  and  Wight- 
man  Js.  immediately  after  the  pre- 
ceding case. 
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Ae  eoromissionersy  who  assumed  to  have  good  title  to  1842. 
■ike  the  mortgage  under  which  the  defendant  claimed^  is 
estopped  from  saying  now  that  they  had  no  such  title^  and 
iktt  their  deed  is  invalid.  "  In  an  ejectment  brought  by 
iiecond  mortgagee  against  a  mortgagor  he  shall  not  give 
isevideiice  the  title  of  the  first  mortgagee  in  bar  of  the  se* 
cmmI,  because  he  is  barred  to  aver,  contrary  to  his  own  act» 
dnt  he  had  nothing  in  the  land  when  he  took  upon  him  to 
ctavey  by  the  second  mortgage  :*'  Lindseif  v.  Lindsey  M. 
%Jmm.(a),  Doe  d.  Ogle  v.  Vickers{b\  and  jDoed.  Hursi 
hCKfion{c)  recognise  the  same  principle. 

Thesiger  and  CUoiby  contra.  The  doctrine  of  estoppel 
4oes  not  apply  to  this  case.  The  commissioners,  in  mort« 
fmiag  this  property,  acted  in  execution  of  a  statutory 
power.  The  commissioners  may  be  made  responsible  if 
Ikj  have  done  wrong,  but  the  property  cannot  be  bound 
it  a  way  not  sanctioned  by  the  power.  But,  as  the  act 
Mtborises  several  mortgages  of  tlic  property,  the  commis- 
doners  have  duly  executed  the  power  entrusted  to  them,  and 
fe  question  must  be  simply  on  the  construction  of  the  act. 
If  the  act  docs  not  signify  that  any  estate  is  to  pass  by  a 
leooad  mortgage,  no  estate  did  pass  by  it.  Suppose  the 
tilKile  estate  passed  by  the  first  mortgage :  the  act  not- 
withstanding  authorises  the  commissioners  to  make  subse- 
fiCBt  mortgages.  How  then  can  any  question  of  estoppel 
me  ?  Suppose  the  8 1  st  sect,  to  mean  that  a  charge  pro- 
portionate  to  the  loan  shall  be  created  by  each  mortgage, 
does  any  estoppel  arise  in  that  view  i 

Again,  no  estoppel  arises  against  parties  acting  not  for 
their  own  benefit,  but  in  execution  of  a  public  trust.  In 
Fairtiik  v.  Gilbert  (d)  trustees  of  a  public  turnpike  act, 
vhich  empowered  them  to  erect  tollhouses  and  mort- 
gige  ike  lolU,  and  who   had  no   power  to  mortgage  the 

(c)  Boll.  N.  P.  410  a.  (r)  4  A.  &  E.  809 ;  S.  C.  6  N. 

(i)4A.k£.78!e;  &C.CN.       &  M.  857. 
k  H.  437.  (d)  2  T.  R.  169. 

VOL.  III. — O.  D.  R 
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tollhouses  or  gates,  did  make  a  mortgage  of  the  toll- 
houses and  tollgates.  Ejectment  was  brought  against  them 
by  the  mortgagee,  and  it  was  contended  that  the  trus- 
tees could  not  set  up  that  they  had  no  right  to  execute 
such  a  conveyance.  Perryn  B.,  who  tried  the  cause, 
held  this  defence  to  be  open  to  them,  and  nonsuited  the 
plaintiff;  and  a  rule  to  set  aside  the  nonsuit  was  discharged, 
and  Ashunt  J.  made  the  following  observations  :-^^'  As 
then  the  trustees  had  no  power  to  mortgage  the  tollhouseS| 
the  next  question  is,  whether  they  are  estopped  to  say  so  \ 
In  general  the  party  granting  is  estopped  by  his  deed  to 
say  he  had  no  interest :  but  that  general  principle  does  not 
apply  to  this  case,  where  the  trustees  were  not  acting  for 
their  own  benefit,  but  for  the  benefit  of  the  public ;  add  it 
would  be  hard  that  other  creditors  who  are  not  parties  to 
the  deed  should  lose  the  benefit  which  the  act  has  given 
them.  Besides,  there  is  a  still  farther  reason  why  the  trus- 
tees should  not  be  estopped;  for  this  is  a  public  act  of 
parliament,  and  the  Court  are  bound  to  take  notice  that 
the  trustees  under  this  act  had  no  power  to  mortgage  the 
tollhouses.  The  deed  therefore  cannot  operate  in  direct 
opposition  to  an  act  of  parliament  which  negatives  the  es* 
toppel.''  [Lord  Denman  C.  J.  In  that  case  there  was  no 
power  to  mortgage  that  which  the  mortgagee  sought  to 
recover  in  ejectment ;  here  there  is.]  The  reason  of  an 
estoppel  cannot  apply  where,  as  in  this  case,  the  act  of  par- 
liament gives  notice  to  all  the  world  that  there  may  be  sub- 
sisting at  the  time  several  mortgages  of  the  same  property* 
The  number  of  the  particular  mortgage  under  which  th^ 
plaintiff  claimed  was  notice  to  him  that  prior  mortgages 
had  been  executed.  The  General  Turnpike  Act  (3  Geo.  4, 
c.  126,  s.  49,)  on  which  Doe  v.  Pen/old  (a)  has  been  just 
decided,  may  be  brought  in  aid  of  the  defendants,  for 
there  is  no  such  clause  in  this  act  to  enable  a  second  mort- 
gagee to  bring  ejectment ;  and  in  that  case  the  whole  estate 
did  not  pass   by  the  first  mortgage,  but  merely  a  propoi^ 

(a)  See  the  preceding  case. 
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tmiite  part  of  it^  whereas  in  the  present  case  the  whole 
id  pass. 

Cleasbjf  on  a  subsequent  day,  at  the  request  of  the  Courts 
koished  the  following  authorities  : — 

As  to  an  estoppel  against  an  act  of  parliameut»  Doe  d. 
CkamUer  t.  Ford  (a).  Doe  A.  Preece  v.  Howells{b), 

As  to  an  estoppel  against  trustees^  the  observation  of 
Uttkdale  J.  in  Doe  d.  Baggaley  v.  Hares  (c\  and  Tappen* 
im  ▼•  Burgess  {d). 

As  to  estoppel  generally,  Co,  Lit,  352,  h.,  Right  d.  Jef" 
frtys  V.  Bucknell  (e). 

Cur,  adv.  vuU. 

Lord  Denmak  C.  J.  now  delivered  the  judgment  of 
die  Court  as  follows :  —  This  was  an  ejectment  by  a 
mortgagee  of  the  tolls  of  Staines  Bridge  against  the  com- 
aissioners  sued  by  their  clerk.  The  plaintiff  was  not  the 
frst  mortgagee,  and  was  not  empowered  (as  the  second 
sad  other  mortgagees  are  by  the  Turnpike  Acts)  to  recover 
ai  a  trustee  for  all.  But  plaintiff  relied  on  the  ordinary 
principle  that  a  lessor,  or  any  grantor,  cannot  dispute  with 
Ks  lessee  or  grantee  his  own  title  to  what  he  has  assumed 
to  convey.  The  application  of  this  principle  was  denied 
m  die  present  case,  on  account  of  the  public  character  of 
Ae  defendants,  whose  counsel  referred  particularly  to  a 
Actum  of  Ashurst  J.  in  a  case  of  Fairtitle  v.  Gilbert  (f). 
His  lordship  concluded  his  judgment  for  defendants,  after 
Mding  them  entitled  on  other  grounds,  in  the  following 
words : — **  Besides,  there  is  a  still  farther  reason  why  the 
tnutees  should  not  be  estopped ;  for  this  is  a  public  act  of 
parliament,  and  the  Court  are  bound  to  take  notice  that 
the  trustees  under  this  act  had  no  power  to  mortgage  the 
toDhouses.    This  deed,  therefore,  cannot  operate  in  direct 

^)  a  A.  ft  £.  649;  S.C.  5  N.         {d)  4  East,  230. 
k  H.  909.  (0  2  B.  &  Ad.  27& 

(*)  2  B.  &  Ad.  744.  (/)  2  T.  R.  171. 

(c)  4  B.&  Ad.  435;  .S.  C  1  N.  &  M.  237. 
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1849.        opposition  to  an  act  of  parliament  which  negatives  the 
estoppel." 

But  that  observation  proceeded  on  the  contents  of  the 
acty  presumed  to  be  known  to  both  the  contracting  parties, 
and  to  qualify  any  contract  into  which  they  might  enter  in 
execution  of  its  powers.  No  such  presumption  can  be 
made  as  to  any  party's  knowledge  of  the  fad  that  a  previ- 
ous mortgage  had  been  made,  and  there  is  no  authority  for 
holding  that  trustees  for  a  public  purpose  are  in  any  pe- 
culiar state  of  protection  on  such  a  point.  The  dictum  of 
Ashurst  J.  is  not  adopted  by  either  of  the  two  judges  sitting 
with  him,  whose  concurrence  in  the  general  result  might  be 
wholly  independent  of  this  doctrine. 

One  of  the  learned  counsel  for  defendant  thought  be 
could  furnish  the  Court  with  some  authorities,  which,  if 
produced^  might  have  made  further  discussion  proper.  But 
the  cases  which  be  has  since  handed  to  the  Court  all  appear 
to  us  to  fall  short  of  the  object,  and  to  be  distinguishable 
from  this  case  on  obvious  grounds,  except  one  dictum  of 
Littledale  J.  in  Doe  d.  Baggaley  v.  Hares  (<a),  which,  upon 
reference^  does  not  appear  to  raise  this  point.  We  think, 
therefore,  that  the  plaintiff  is  entitled  to  recover,  and  the 

rule  will  be  discharged. 

X).  Rule  discharged  (6)l 

(a)  4  6.  &  Ad.  435.  {b)  See  the  preceding  case. 


Pipe  and  another  v.  Steele  and  Harvey  (c). 
In  an  action     A.SSUMPSIT  against  the  defendants  as  drawers  of  a  bill 

on  a  contract,      ^         . 

(before  the       ^^  exchange. 

stat.c&7FM-/.  The  defendant  Harveif  suffered  judgment  by  default. 
one  defendant,  P'^^  hy  defendant  Steele  (among  other  pleas)  a  traverse  of 
who  had  suf-     j|,g  drawing.     Issue  thereon.     The  case  was  tried  before 

fered  judgment  ^    i 

hv  default  Lord  Denman  C.J.  at  the  London  sittings  after  Easter 
was  a  compe-    ^^        ^g^    r^y^^  defendant  Harvey  was  tendered  as  a  wit- 

teni  witness  '  -^ 

against  the 

other  to  esta-  (c)  Decided  in  Hilary  Term,  1842. 

bli»h  rhe  joint 

liability,  as  it  was  to  his  interest  that  such  joint  liability  sboold  not  be  established. 


PrpE 

V. 
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Bess  for  the  plaintiffs,  and  admitted  after  objection  taken         i842. 
to  bis  competency.     Verdict  for  the  plaintiffs. 

Kelly  in  the  Trinity  term  following  obtained  a  rule  nisi 
far  a  Dew  trial,  on  the  ground  of  the  raisreception  of  this       Steele. 
efidence. 

Manning  Serjt.  in  Trinity  vacation,  1841,  shewed  cause 
ipiost  the  rule. 

Gumiing  was  heard  contrd.  The  authorities  and  argu- 
ment are  fully  stated  in  the  judgment. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the  Court 
as  follows  : — ^This  case  raised  the  important  question  whe- 
ther one  of  two  defendants  who  has  suffered  judgment  by 
defiiuh  is  a  competent  witness  for  the  plaintiff  in  an  action 
■poo  a  contract. 

The  objection,  that  he  is  a  party  to  the  record,  which 
prevailed  in  Brown  v.  Brown(a)  and  Mant  v.  Mainwaring{h), 
kas  been  deliberately  overruled  in  Worrall  v.Jones{c),  a  case 
of  great  authority  in  which  the  Lord  Chief  Justice  Tindal 
pve  the  unanimous  judgment  of  the  Common  Pleas  that  a 
ptrty  to  the  record  may  be  examined  as  a  witness,  pro- 
nded  he  be  disinterested.  We  are  to  decide,  therefore, 
tllether  such  a  defendant  is  disinterested. 

The  point  has  frequently  arisen  of  late  ;  and  in  Green  v. 
SaUon(d)  Lord  Abinger  rejected  a  person  so  situated,  on 
tbe  express  ground  that,  having  admitted  himself  liable  by 
tuffering  judgment  by  default,  he  is  directly  interested  in 
tbrowing  a  part  of  that  burden  on  another;  which  was 
ilso  the  ground  of  the  decision  in  Drown  v.  Brown  {a). 
And  if  the  joint  liability  were  an  established  fact  at  the 
time  when  the  witness  is  called,  this  argument  would  be 
conclusive.     But,  on  the  contrary,  it  is  the  very  fact  in 

(f)  4  Tannt.  75^.  (c)  7  Blng.  395. 

(k)  8  TWmit.  139.  id)  2  M.  &  Rob.  269. 


246  CASES  tK  THE  queen's  BENCH, 

1842.  issue ;  aud  the  witness's  interest  is  that  it  may  not  be 
established;  because,  unless  it  is,  no  judgment  can  be  had 
against  him  in  this  action.  He,  indeed,  after  suflFering 
judgment  bj  default,  may  have  little  ground  for  expecting 
that  he  will  ultimately  escape  the  consequences  of  a  joint 
liability ;  but  his  conduct  even  in  that  respect  might  admit 
of  explanation.  He  might  say  that  it  occurred  through  an 
oversight;  or  his  motive  may  have  been  to  save  the  expense 
of  disputing  what  he  was  aware  that  his  co-defendant  would 
be  able  to  disprove.  That  is  the  very  issue  which  that  co- 
defendant  is  actually  maintaining;  if  successfully,  this  wit* 
ness  shares  the  fruits  of  his  victory,  for  the  judgment  will 
be  in  favour  of  both. 

Now,  if  the  principle  of  disqualifying  for  interest  is  the 
fear  that  a  witness  may  be  tempted  to  commit  perjury  in 
favour  of  the  party  calling  him,  it  should  appear  that,  in  the 
actual  position  of  this  cause,  the  defendant  who  was  pro- 
duced as  a  witness  for  the  plaintiff  was  interested  directly 
the  other  way.  It  therefore  appears  to  us,  that  the  reason 
for  excluding  fails,  and  the  witness  ought  to  be  received. 

Rule  discharged* 


The  Queen  v.  Harvey  (a). 

To  be  Qualified  XHIS  was  a  rule,  calling  upon  the  defendant  to  shew 
an  alderman,  cause  why  a  quo  warranto  should  not  issue  against  him  for 
on  an  extraor-  exercising  the  office  of  alderman  for  the  borough  of  Liver- 

dinary  vacan-  ^^  .  . 

cy,  within  tbe  pool,  on  the  ground  that  he  was  not,  at  the  time  of  his 

Marl^&^e  ^'"^  election,  a  councillor  of  the  borough,  nor  qualified  to  be  a 
W.  4,  c.  76,     councillor,  nor  on,  nor  entitled  to  be  on,  the  burgess  roll  or 

ss.  27  and  38,    ,  i-  ^    i        •     r 

a  corporator      burgCBS  list  then  in  force. 

must  be  either 

a  councillor  or  (a)  Decided  last  Trinitjr  Vacation  (June  94). 

a  person  qua- 
lined  to  be  a  councillor  by  being  entitled  to  be  on  the  bui^gess  list  of  the  borough. 

The  term  "  burgess  list"  is  to  be  understood  to  be  the  list  in  force  for  the  current 
municipal  jear  in  which  the  election  takes  place,  viz.  from  1st  Nov^  to  1st  Nov.,  and 
therefore  it  is  not  sufficient  to  be  entitled  to  be  or  to  be  on  the  bur^geds  list  made  out 
and  completed  on  the  22nd  of  October  of  that  year,  (under  sect.  9ti)i  whieh  is  not  to 
be  in  force  until  the  Ist  November  following. 
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Tha  election  of  Mr.  Har%)ey  took  place  on  the  29th 
October,  1841,  under  the  27th  section  of  the  5  &  6  Will.  4, 
&  76,  to  supply  an  extraordinary  vacancy  in  the  office  of 
aldennao. 

By  that  section,  whenever  an  extraordinary  vacancy  takes 
Jilace  in  the  office  of  alderman,  the  council  are,  within  ten 
days,  to  elect  some  other  person,  either  from  the  councillors 
ar  firom  the  persons  qualified  to  be  councillors.  And  by 
die  £8th  section  it  is  enacted,  that  no  person  shall  be  qua- 
lified to  be  elected,  or  to  be  a  councillor  or  an  alderman, 
if  be  is  not  entitled  to  be  on  the  burgess  list  of  the  borough. 

Mr.  Harvey  was  not  a  councillor  of  the  borough,  but  on 
the  5th  of  September,  in  the  year  1841,  the  name  of  Mr. 
Harvey,  who  was  not  entitled  to  have  had  his  name  on  the 
freviouM  list  or  roll,  was  placed  upon  the  list,  made  out  by 
the  overseers,  of  persons  entitled  to  be  enrolled  in  the 
Iraigess  roll  of  that  year.  Upon  revision  of  the  lists,  Mr. 
Harvey*s  name  was  retained,  and  it  appeared  that  the  book 
to  be  made  out  by  the  town  clerk,  containing  the  general 
alphabetical  list,  had  been  completed  on  the  22d  of  Octo- 
ber, pursuant  to  the  22d  section  of  the  act,  and  that  Mr. 
Hmrvey^s  name  was  on  it. 


247 


1849. 


The  Queen 

V. 

Harvey. 


Kelly  and  Crompton  shewed  cause  (a).  The  election  of 
}iu  Harvey  took  place  on  29th  October,  1841,  under  the 
97th  section  (6)  of  the  Municipal  Corporation  Act,  in  order 


(a)  On  Thursday,  May  5,  be- 
fore Lord  Denman  C.  J.,  Patteson, 
WUliams  and  Wightman  Js. 

(6)  Sect.  15.  <<That  on  the  5di 
day  of  September  in  every  year, 
the  overseers  of  the  poor  of  every 
pariah,  wholly  or  in  part  within 
any  boron^,  shall  make  oat  an 
ilpbabetical  list,  to  be  called 
'the  bargess  list,'  according  to  the 
ferm  No.  1  in  the  schedule  D.  to 
dns  act  aotiexed,  of  all  persons 
Who  ibaSL  be  entitled  to  be  enrolled 


in  the  burgess  roll  of  that  year, 
according  to  the  provisions  of  this 
act,  in  respect  of  property  within 
such  parish,  and  the  overseers  shall 
sign  such  burgess  lists,  and  shall 
deliver  the  same  to  the  town  clerk 
of  the  borough  on  the  said  5th  day 
of  September  in  every  year,  and 
shall  keep  a  true  copy  of  such  lists, 
to  be  perused  by  any  person  with- 
out payment  of  any  fee,  at  all  rea- 
sonable hours,  between  the  5th  and 
15th  days  of  September  in  every 
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to  fill  up  an  extraordinary  vacancy,  which  by  that  seclioo 
most  be  done  within  ten  days  after  the  vacancy  shall  occur. 


year,  and  the  town  clerk  shall  forth- 
with cause  copies  to  be  printed  of 
all  OTerseera*  lists  delivered  to  him, 
and  shall  deliver  a  copy  of  all  such 
lists  to  any  person  requiring  the 
same,  on  payment  of  a  reasonable 
price  for  each  copy,  and  shall  cause 
a  copy  of  all  such  lists  to  be  fixed 
OD  or  near  the  outer  door  of  the 
town  hally  or  in  some  public  and 
conspicuous  situation  within  the 
borough,  on  every  day  during  tlie 
week  next  preceding  the  15tli  day 
of  September  in  every  year.*' 

Sect.  ?7.  "  That  whenever  any 
extraordinaiy  vacancy  shall  take 
place  in  the  office  of  aldermau  of 
any  borough,  the  council  of  such 
borough  shalli  within  ten  days  after 
such  vacancy  shall  occur,  on  a  day 
to  be  fixed  by  the  mayor  For  such 
purpose,  elect  some  other  fit  per- 
son to  fill  such  vacancy,  eitlier 
from  the  councillors  or  from  the 
persons  qualified  to  be  councillors; 
and  in  case  any  councillor  shall  be 
elected  to  fill  the  office  of  alder- 
man, then  the  vacancy  which  will 
thereby  be  occasioned  in  the  coun- 
cil shall  be  filled  up  at  tlie  time 
and  in  the  manner  hereinafter  di- 
rected ;  and  every  penon  so  elected 
an  alderman  tu  fill  up  an  extraor^ 
dinary  vacancy  shall  hold  such 
office  until  the  time  when  the  per- 
son in  the  room  of  whom  he  was 
choeeo  would  regularly  have  gone 
out  of  office,  and  be  shall  then  go 
out  of  office,  but  may  be  re-elected, 
if  then  qualified  as  heiein  pro- 
vided." 

SacL38.  **  That  no  person  being 
in  holy  ordeif,  or  btiog  the  regular 


minister  of  any  dissendng  coogir^ 
gation,  shall  be  quali6cd  to  ba 
elected  or  to  be  a  oounctUor  of  any 
such  borough,  or  an  alderman  of 
any  such  borougjh ;  nor  shall  aay 
person  be  qualified  to  be  eiectadi 
or  to  be  a  councillor  or  an  alder* 
man  of  any  such   borough,  who 
shall  not  be  entitled  to  be  oo  the 
burgess  list  of  such  borongh»  m^ 
unless  lie  shall  be  seised  or  pos- 
sessed of  real  or  personal  estate^ 
or  both,  to  the  following  amoont, 
that  is  to  say,  in  all  boroughs  di* 
rectcd  by  this  act  to  be  divided 
into  four  or  more  wards,  to  tha 
amount  of  1000/.,  or  to  be  rated 
to  the  relief  of  the  poor  of  so^ 
borough  upon  the  annual  value  of 
not  less  than  30/.;  and  in  all  bo- 
rouglis  directed  to  be  divided  into 
less  than  four  wards,  or  which  shall 
not  be  divided  into  wards,  to  the 
amount  of  500/.,  or  to  be  rated  to 
the  relief  of  the  poor  in  such  bo- 
rough  upon  the  annual  value  of 
not  less  than  15/.,  or  during  such 
time  as  he  shall  hold  any  office  or 
place  of  profit  other  than  that  of 
mayor,  in  the  gift  or  dbposal  of  the 
council  of  such  bontugb,  or  durii^ 
such  time  as  he  shall  have  direcdy 
or  indirectly,   by  himself  or  his 
partner,  any  share  or  interest  in 
any  contract  or  employment  witb| 
by  or  on  behalf  of  such  cooncily 
provided  that  no  person  shall  be 
disqualified  from  beiuga  councillor 
or  alderman  of  any  borough  as 
aforesaid  by  reason  of  his  being  a 
proprietor  or  shareholder  of  any 
company  which  shall  contract  with 
the  council  of  such  borough  fo/t 
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Bj  the  8ame  section^  the  person  to  be  elected  must  be 

ctther  a  councillor  or  qualified  to  be  a  councillor*    The 

^8th  section  enacts,  *'  that  no  person  shall  be  qualified  to  be 

dected,  or  to  be  a  councillor  or  alderman  of  an^  borough, 

iho  shall  not  be  entitled  to  be  on  the  burgess  list  of  such 

bofougb."     The  question  in  the  present  case  is,  what  is 

the  meaning  of  these  latter  words.    The  Municipal  Act 

eoataios  provisions  for  making  out  and  keeping  a  burgess 

fol  for  the  general  purposes  of  the  act.     The  Idth  section 

iB^Qirea  overseers,  on  the  5th  September,  to  make  out  a  list 

if  all  persons  then  entitled  to  be  burgesses,  to  be  called  the 

''burgess  Ibt."     Some  time  between  the  1st  and  the  Idth 

October,  that  list  is  to  be  revised  by  the  mayor  and  assessors, 

(lectioo  18).     Persons  omitted  may  claim,  and  appear  in 

npport  of  their  claim  before  the  mayor*     By  section  22  the 

kttigess  list,  so  revised,  is  to  be  delivered  by  the  mayor  to 

the  town  clerk,  who  is  to  copy  the  same  into  a  book,  having 

the  same  completed  before  the  22d  October  ;  *'  and  every 

MKfa  book  in  which  the  said  burgess  lists  shall  have  been 

eo|ued,  shall  be  the  burgess  roll  of  the  burgesses  of  such 

borough  entitled  to  vote  in  the  choice  of,  &c.  at  any  election 

vhiek  may  take  place  in  such  borough  between  the    1st 

day  of  November  inclusive,  in  the  year  wherein  such  bur- 
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i||btiiig  or  suppljrJng  with  water, 
m  iosoriog  against  iire,  any  pare 
«fnch  boroagh." 

Sect.  S9.  **  That  every  burgess 
vitmj  borough,  who  shall  be  en- 
raUcd  on  the  borgess  roll  for  the 
time  being  of  such  borough,  shall 
be  entitled  to  vote  in  the  election 
of  coondllon,  and  of  the  auditors 
ud  Bimioi'B  hereinafter  mention- 
ed, for  soch  borough,  and  no  per- 
Mn  who  shall  not  be  enrolled  in 
tocb  tmigeas  roll  for  the  time  be- 
iag  shall  bate  any  voice  or  be 
cadtM  to  vote  in  any  soch  elec- 
tion." 


Sect.  SO.  '<  That  upon  the  1st 
day  of  November  in  every  year,  the 
burgesses  so  enrolled  in  every  bo- 
rough shall  openly  assemble  and 
elect  from  the  persons  qualified  to 
be  councillors,  the  couuciilors  of 
such  borough,  or  such  part  of  them 
ns  shall  be  needed  to  supply  the 
places  of  those  who  shall  then  go 
out  of  office :  Provided  neverthe* 
less,  that  whenever  any  day  by  this 
net  appointed  for  any  purpose  shall 
in  any  year  happen  on  a  Sunday, 
in  every  such  case  the  business  so 
appointed  to  be  done  shall  take 
place  on  tlie  Monday  following.*' 
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18iS.  gess  roll  shall  have  been  made,  and  the  Ist  day  of  November 
in  the  succeeding  year."  Mr.  Harvey  was  not  on  the  bor^ 
gess  roll  for  the  period  within  which  he  was  elected,  bat 
he  was  entitled  to  be  on  the  bargess  list  at  that  time,  and 
what  is  more  was  actually  on  it.  The  statute  shews  a  dear 
distinction  between  the  burgess  roll  and  the  burgess  list 
It  b  necessary,  in  order  to  be  entitled  to  vote  at  an  electioB 
of  a  municipal  officer,  that  a  corporator  should  be  on  the 
burgess  roll,  sect.  29 ;  but  in  order  that  a  party  should 
be  eligible  to  a  corporate  office,  it  is  necessary  only  that 
he  should  have  a  certain  qualification  indicated  by  the 
act,  that  is  to  5ay,  the  qualification  which  would  entitle 
him  to  demand  to  be  put  on  the  burgess  list,  sect.  30. 
This  is  not  merely  a  question  of  qualification,  but  a  ques* 
tion  of  penalty.  A  man  may  remain  on  the  burgess  roll 
after  his  qualification ;  the  intention  of  the  statute  was  to 
secure  the  election  of  a  person  qualified  at  the  time  of  tli# 
election.  A  person  on  the  roll,  who  has  lost  his  qualifica* 
tion,  is  protected  by  a  later  statute,  6  ft  7  WilL  4,  c.  104^ 
s.  7,  but  that  very  clause  shews  the  intended  constructioa 
of  the  first  act  to  be,  that  the  test  of  eligibility  shall  be,  not 
the  being  on  the  burgess  roll,  but  the  having  a  qualificatioB 
in  point  of  fact. 

Sir  W.  W.  Folktt  S.  O.,  Worthy  and  G.  Hmdmau 
contnl.  The  questiou  in,  whether  Mr.  Harvey  had,  at  the 
time  of  his  election,  the  qualification  required  by  the  Mu- 
nicipal Corporation  Act.  That  depends  upon  the  co1i« 
struction  to  be  put  on  the  words  of  the  28th  section, 
"  entitled"  to  be  on  the  burgess  list.  The  words  list  and 
roll  are  certainly  loosely  used  in  this  statute,  but,  looking  at 
(he  whole  act,  it  seems  clear  that  the  burgess  list  means 
the  same  thing  as  the  burgess  roll.  It  is  said  the  list  made 
out  by  the  overseers,  under  the  15th  section,  is  the  '*  bur- 
gess list"  within  the  meaning  of  the  28th  section ;  but  it  is 
not  so,  it  is  only  the  list  of  persons  whose  claims  to  be  en- 
rolled as  burgesses  are  to  be  put  in  the  course  of  inquiry  and 
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lefisiOD,  pointed  out  by  the  act,  and  who,  it  may  eventually 

appear,  haye  no  right  to  be  enrolled  as  burgessei  at  all. 

The  schedules  of  the  act  are  decisive  as  to  the  meaning  of    '     7. 

fe  term  "  burgess  list.*'    In  the  notice  of  claims  (schedule      Harvbt. 

D.  No.  51),  "  I  hereby  give  you  notice  that  I  claim  to  have 

■7  name  inserted  in  the  burgess  list.''    That  notice  is 

tddressed  to  the  town  clerk,  and  is  the   necessary  step 

lawarda  having  the  name  inserted  by  the  mayor  in  that 

which  ia  called  on  the  other  side  the  burgess  roll.     The 

votda  are  used  in  the  same  sense  in  the  notice  of  objeo- 

tioos,  and  in  the  lists  of  claimants,  and  of  persons  objected 

Id*    At  the  time  he  was  elected  there  was  no  general  list 

at  all.     In  the  SSd,  the  preliminary  lists  arc  called  the 

*  overseers'  lists."     Suppose  this  election  had  taken  place 

•a  the   Ist  April,  would   he  then   have   been  qualified? 

There  was  then  no  overseer's  list  at  all.     The  intention  of 

Ike  statute  clearly  is,  that  the  burgess  roll  is  the  list  of  bur- 

gSMes  from  the  1st  November  to  the  1st  November  follow* 

iagfor  all  purposes.    The  9th  and   15th  sections  afford 

the  same  indication  to  the  only  construction  which  can  give 

a  niferm  effect  to  the  act.     According  to  the  construction 

contended  for  on  the  other  side,  a  man  might  be  mayor  or 

iUerman  without  being  a  member  of  the  corporation  at  alK 

The  act  amending  the  General  Municipal  Corporation  Act 

(1  Fict^  c.  78)  uses  the  terms  **  burgess  roll"  as  synony<^ 

BK)os  with  the  ''  burgess  list"  of  the  Municipal  Act  (ss.  & 

miU). 

CUr.  adv.  vuli. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court,  which,  after  stating  the  facts  of  the  case  as  above 
let  forth,  proceeded : — The  question  was,  whether  the  list 
apon  which  Mr.  Harvey's  name  appeared  at  the  time  of 
bis  election,  was  *^  the  burgess  list"  of  the  borough  at  the 
time  of  his  election,  within  the  meaning  of  the  28th  section, 
lad  whether  his  being  entitled  to  have  his  name  upon  that 
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1849.        li*t,  and  it  being  actually  there>  qualiBed  him  to  be  elected 
an  alderman  on  the  29th  October,  184]« 

By  the  15th  section  of  the  act,  the  overseers  of  the  poor 
Hartey.  q{  every  parish  within  the  borough,  are,  on  the  5th  Sep- 
tember, to  make  out  an  alphabetical  list,  to  be  called  **  the 
burgess  list,"  of  all  persons  entitled  to  be  enrolled  in  the 
burgess  roll  of  that  year  in  respect  of  property  within  the 
parish ;  and  the  overseers  are  to  sign  such  burgess  lists, 
and  deliver  them  to  the  town  clerk  on  the  5th  September. 
These  lists  (which  in  sections  18,  19  and  SO,  are  called 
burgess  lists)  are  to  be  revised  as  directed  by  those  sec* 
tions :  and  by  the  2(2d  section,  the  burgess  lists  so  revised 
are  to  be  delivered  by  the  mayor  to  the  town  clerk,  who  is 
to  cause  them  to  be  copied  into  one  general  alphabetical 
list  in  a  book,  to  be  completed  on  or  before  the  22d  of 
October,  and  such  book  is  to  be  the  burgess  roll  of  the 
burgesses  entitled  to  vote  at  any  election  between  the  1st 
of  November  in  the  year  wherein  such  burgess  roll  is  made 
and  the  1st  of  November  in  the  following  year. 

Some  doubt  may  be  raised  on  the  language  of  the  act  of 
parliament  as  to  what  is  intended  by  the  term  '*  bui^;e8S 
list/'  and  whether  the  list,  or  rather  lists,  made  out  by 
the  overseers,  or  the  general  alphabetical  list  made  out  by 
the  town  clerk,  should  be  considered  the  burgess  list,  but 
we  are  of  opinion  that,  in  order  to  be  qualified,  the  name 
of  Mr.  Harvey  ought  to  have  appeared  upon  the  list  or 
roll  which  was  in  force  during  the  current  municipal  year, 
ending  on  the  1st  November,  1841,  and  that  it  was  not 
enough  that  his  name  should  appear  upon  a  list  or  roll 
which  was  not  to  be  in  force  until  the  1st  of  November, 
1841.  Had  Mr.  Harvey's  name  been  upon  the  list  or  roll 
which  was  in  force  during  the  current  year  between  the 
Ist  of  November,  1840,  and  the  Ist  of  November,  1841, 
he  would  clearly  have  been  qualified,  though  his  name  had 
not  been  on  the  list  upon  which  it  is  now.  And  it  seems 
equally  clear  that  the  legislature  did  not  intend  that  there 
should  be  /ti;o  burgess  lists,  containing  different  names,  in 
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operation  at  the  same  time  at  any  period  during  the  current        1842. 
jcar.     The  proceedings  which  take  place  with  respect  to       ^^^^^^^ 
tiie  burgess  lists  between  the  5th  of  September  and  the  1st  y, 

rf  November  in  any  year  are  only  for  the  preparation  of  a  Harvev. 
ist  which  is  to  be  the  burgess  list  or  roll  for  the  year  be* 
(joniag  on  the  1st  of  November,  and,  until  that  day  arrives^ 
At  placing  of  a  name  upon  it  will  give  no  qualification  to 
titt  party  whose  name  is  so  placed,  the  list  or  roll  of  the 
brmer  year  being  the  burgess  list  or  roll  until  that  day. 

This  view  of  the  case,  derived  entirely  from  the  act  itself, 
ii  not  altered  by  any  thing  in  the  1  f^ict,  c.  78,  or  any  sub- 
lequent  act,  and  we  therefore  think  the  rule  should  be  made 
tbsolute. 

G*  Rule  absolute. 


h  re  the  Arbitration  between  Marshall  and  others,  as- 
signees of  a  Bankrupt,  and  Dresser,  public  officer  of 
the  Yorkshire  District  Bank  (a). 

By  articles  of  agreement  of  the  29th  December,  1841,  By  articles  of 
mde  between  the  said  assignees  of  the  one  part,  and  the  cuiDTtbat'^ 
nid  Drtuer  of  the  other  part,  reciting  that  disputes  had  ferencM  bad 

Arisen  between 

viteii  between  the  said  parties  of  the  first  part  and  the  tbe  assignees 
iKood  part  relating  to  a  certain  transaction  or  dealing  for  ^^^  bankrupt 

I  large  quantity  of  yarn  delivered  by  the  bankrupt  to  one  tive  to  a  cer- 
tain transac- 
(a)  Decided  during  tbe  term,  (Nov.  22).  tion  for  tbe 

sale  of  goods 
bj  die  bankrupt  to  a  tliird  person,  for  wbicb  certain  bills  had  been  drawn  by  tbe  bankrupt, 
SM  accepted  by  the  purchaser,  and  passed  bjr  tbe  banknipt  to  B.,  and  as  to  the  nature 
ind  ciicuinstances  of  and  attending  such  transactions  and  bills,  it  was  agreed  that  the 
Mune,  and  all  matters  in  question  touching  or  concerning  or  in  any  wise  relating  thereto, 
iboold  be  referred  to  an  arbitrator. 

Hie  arbitrator  awarded  that  the  bills  and  monies  tliereby  secured  were  the  property 
of  the  assignees,  and  that  the  said  bills  and  monies  should  be  forthwith  delivered  and 
psid  to  them,  and  in  case  B.  should  have  received  the  whole  or  nn^  part  of  the  money 
ncaied  by  the  bills  he  should  pay  it  over  to  tbe  assignees,  with  mterest  at  the  rate  of 
Sper  cent,  per  annum,  to  be  computed  from  the  times  when  such  payments  might  have 
Uta  rtceived  by  B,  until  the  actual  payment  to  tlie  assignees. 

HeUf  that  the  submission  authorised  the  arbitrator  to  award  upon  the  matter  con- 
tvoid  in  the  latter  pert  of  the  award,  that  such  part  of  the  award  was  uncertain  and 
iacoadosivey  aud  could  not  be  rejected,  and  that  tbe  award  most  be  set  aside. 
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Parker  in  February,  1840,  for  which  certain  bills  of  ex- 
change were  drawn  by  the  bankrupt  upon  and  accepted  by 
Parker,  and  as  to  the  nature  and  circumstances  of  and  at« 
tending  such  transaction  or  dealing  and  bills,  it  was  agreed 
that  the  same,  and  all  matters  in  question  touching  and 
concerning  or  in  anywise  relating  thereto,  should  be  re- 
ferred to  two  arbitrators,  and  in  case  they  should  not  make 
their  award  by  a  certain  time  therein  mentioned,  then  to  an 
umpire. 

At  the  time  of  the  above  agreement  the  bills  were  in 
possession  of  the  banking  company,  who  had  received  them 
from  the  bankrupt. 

The  umpire  awarded  that  the  bills,  and  the  monies 
secured  by  them,  were  the  property  of  the  assignees  ;  and 
that  the  said  bills  and  monies,  and  all  the  proceeds  thereof, 
should  be  forthwith  delivered  and  paid  to  the  assignees ; 
and  that  in  case  the  banking  company,  or  any  person  or 
persons  on  their  behalf,  had  received  the  whole  or  any  part 
of  the  monies  secured  and  mentioned  in  the  said  bills,  or 
any  of  them,  the  banking  company  should  pay  to  the  as- 
signees interest  on  the  said  respective  monies  at  three  per 
cent,  per  annum,  to  be  computed  from  the  respectives  times 
when  such  monies  should  have  been  received  by  or  on  the 
behalf  of,  or  for  the  use  of,  the  banking  company,  and 
until  actual  payment  thereof  to  the  assignees. 


W.  H,  Watson  had  obtained  a  rule  calling  upon  Dresser(a) 
to  shew  cause  why  this  award  should  not  be  set  aside  on  the 
following  grounds  : — That  it  was  uncertain,  and  not  final,  in 
not  finding  how  much  had  been  received  by  the  said  banking 
company  on  the  bills  mentioned  in  the  award  ;  and  whether 
the  bills  were  paid  in  all  or  in  part ;  and  that  the  arbitrator 
ought  to  have  awarded  a  specific  sum  for  damages  for  the 
detention  of  the  bills ;  and  that  the  umpire  had  not  deter- 
mined all  matters  submitted  to  him,  viz.  in  not  finding  any 
damages  or  amount  payable  to  the  assignees  in  respect  of 
the  bills  or  the  detention  thereof. 

(a)  Sic,  The  assignees  were  dissatisfied  with  the  award. 
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The  affidavito  were  conflictiDg  as  to  the  fact  of  there 
hariog  been  any  question  whether  the  bankiug  company 
kid  received  any  money  on  account  of  the  bills. 

T.  F.  Ellis  shewed  cause.  The  objection  to  this  award  on 
the  ground  of  inconchisiveness  seems  to  be  founded  on  the 
Mthority  of  Pedley  v.  Goddard  {a),  where  an  award,  which 
directed  defendant  to  pay  a  certain  sum,  unless  within 
a  period  therein  mentioned  he  should  exonerate  himself 
tgr  affidavit  from  certain  payments  and  receipts,  was  held 
lad.  But  that  case  is  distinguishable,  for  there  the  matter 
as  to  which  the  award  was  uncertain  was  a  matter ''  in  ques- 
tioO|"  whereas  here  it  appears  that  the  act  of  receipt  or 
non-receipt  of  money  by  the  company  in  respect  of  the 
bills  was  never  **  in  question."  The  award  therefore  as  to 
vhat  is  to  be  done  in  case  the  banking  company  shall  have 
received  any  part  of  the  money  secured  by  the  bills,  relates 
to  a  matter  not  within  the  submission,  and  is  mere  excess 
■d  surplusage,  which  is  not  so  mixed  up  with  the  rest  of 
the  award  as  to  vitiate  it.  [Liord  Denrnan  C.  J.  mentioned 
Jiichnan  v.  Cargey  (h)  and  Manser  v.  Heaver  (c).] 
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In  re 

Marshall 

and 

DRBStBR. 


R.  Vm  Richards  (with  whom  was  W,  H.  Watson)  contrd. 
Hie  matter  with  respect  to  which  the  award  is  inconclusive 
«d  uncertain  was  within  the  terms  of  the  submission, 
which  included  not  only  the  circumstances  attending  the  bill 
tnusaction  between  the  bankrupt  and  the  company,  but 
"  til  matters  in  question  touching  and  concerning  or  in  any 
wise  relating  thereto."  The  umpire  was  bound  to  settle 
finally  all  matters  conceraing  the  bills,  and  one  of  such 
otttters  is  left  dependent  on  an  open  question,  whether  the 
company  bad  received  payment  of  any  part  of  the  bills. 
The  vicious  part  of  the  award  is  so  connected  with  the 
residue  as  to  be  inseparable  from  it,  and  it  may  be  that  the 
umpire  would  not  have  awarded  as  he  has  with  respect  to 
tbe  delivery  up  of  the  bills  to  the  assignees,  unless  he  had 

(«)  7  T.  R.  73.  (c)  3  B.  &  Ad.  S96. 

(»)  2Bing.  199 ;  5.  C.  13  Price,  639. 
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supposed  it  within  his  competency  to  make  the  rest  of  the 
award  also.    (He  was  then  stopped.) 

Lord  Den  MAN  C.  J. — We  are  all  satisfied  that  the 
matter  on  which  the  umpire  has  awarded  incompletely  was 
within  the  terms  of  the  submission.  The  case  therefore 
differs  from  the  cases  1  mentioned,  where  the  want  of  finality 
was  complained  of  with  respect  to  matters  as  to  which  the 
arbitrator  had  no  power  to  award  at  all.  Here  the  umpire 
professes  to  award  on  a  matter  submitted  to  him,  and  awards 
it  badly.  The  bad  finding  therefore  cannot  properly  be' 
rejected  ns  excess. 


Williams  J.  concurred. 

Coleridge  J. — I  was  at  first  struck  with  Mr.  EllUi 
argument,  that  the  finding  objected  to  is  a  bad  finding  on  a 
matter  beyond  the  scope  of  the  umpire's  authority.  But  i 
think  now  that  the  matter  was  within  his  authority.  The 
bad  finding  cannot  be  rejected.  We  cannot  say  how  the 
umpire  would  have  awarded  on  the  matter  as  to  which  his 
finding  is  good,  unless  he  thought  he  had  a  right  to  make 
the  bad  finding  as  to  the  other  matter.  The  affidavits 
leave  it  in  doubt  whether  there  was  any  question  as  to  the 
payment  of  any  part  of  the  bills  to  the  banking  company, 
it  is  very  inconvenient  to  refer  to  affidavits  on  such  a  point* 


D. 


Rule  absolute. 


Lamond  v.  Eiffe(«). 

Adefendapt     JxELLY  applied  for  a  rule  to  shew  cause  why  a  judge's 

Ireland,  aiid     order,  made  under  I  8c  2  Vict.  c.  \]0,  s.  3,  for  holding  the 

about  to  return 

to  that  coun-  (a)  Decided  during  the  term  (Nov.  95.) 

try,  after  a 

temporaiy  sojourn  in  England,  is  liable  to  be  held  to  bail  as  a  person  about  to  qoit 

England,  within  the  meaning  of  1  &  2  Vkl,  c.  110,  s.  3. 
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defendant  to  bail  should  not  be  rescinded,  and  why  the        1B42. 
capias  issued  in  pursuance  of  the  said  order  should  not  be 
aet  aside,  and  why  the  defendant  who  was  in  custody  under 
nch  capias  should  not  be  discharged. 

The  defendant  had  been  the  Dublin  Agent  of  the  Cale- 
ionian  Insurance  Company,  the  principal  office  of  which 
company  was  in  Edinburgh.  In  March  last,  whilst  resident 
ii  Dublin,  he  had  made  a  promissory  note  payable  to  the 
company,  which  became  due  in  August.  The  note  had 
been  indorsed  by  the  company  to  the  plaintiff,  a  resident  in 
Edinburgh.  The  learned  judge's  order,  under  which  the 
defendant  had  been  arrested  in  London,  was  made  in  Sep- 
tember, upon  affidavits  that  the  defendant  had  been  until 
fery  recently  resident  in  France,  and  that  it  was  believed 
he  was  about  to  return  to  that  country,  and  reside  there 
pcnnanently. 

The  defendant  in  his  affidavit  stated,  that  he  had  been 
periiumently  resident  in  Dublin  until  June  last,  that  in 
Aogust  he  went  to  Trance  for  a  temporary  purpose,  and 
bd  come  to  London  on  his  way  back  to  Dublin,  for  the 
pirpose  of  pursuing  his  ordinary  business  there,  and  that 
ke  bad  a  house  there  in  which  his  family  had  constantly 
resided. 

The  application  was  made  on  the  ground  that  a  person 
domiciled  in  Ireland  and  about  to  return  there,  after  a  tem- 
porary sojourn  in  England,  was  not  about  to  **  quit  Eng- 
hod"  within  the  meaning  of  the  above  statute,  which 
tuthorises  a  judge  to  direct  a  debtor  to  be  held  to  bail  on 
it  appearing  "  that  there  is  probable  cause  for  believing 
that  he  is  about  to  quit  England." 

Byks  shewed  cause  in  the  first  instance.  It  is  sufficient 
that  the  debtor  should  be  about  to  leave  England ;  it  is 
immaterial  to  what  country  he  is  going,  or  in  what  country 
he  is  domiciled.  A  writ  of  ne  exeat  regno  has  been  granted 
against  a  person  generally  resident  in  Ireland,  who  was  in 
ihii  country  for  a  temporary  purpose  only :  Uoxoden  v. 
VOL.111. — o.  D.  s 
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Rogers  {a)f  and  see  Beames  on  the  Writ  of  Ne  exeat  Regno. 
But,  even  if  a  person^  as  a  resident  in  Ireland,  who  was  re- 
turning home  through  London^  is  not  liable  to  arrest,  it  is 
stated,  on  the  affidavits  for  the  plaintiff,  that  the  defendant 
was  on  his  way  to  France,  and  that  he  intended  to  reside 
there.  The  judge  who  directed  him  to  be  held  to  bail  was 
satisfied  on  this  point,  and  that  is  all  the  statute  requires. 
IColeridge  J.  This  case  does  not  come  before  us  to  review 
the  judge's  discretion ;  his  order  was  made  ex  parte,  and 
we  are  now  upon  another  state  of  facts.] 


Kelly  and  Whateley  contr^.  The  intention  of  the  legis- 
lature was  to  abolish  arrest  on  mesne  process^  unless  where 
the  debtor  is  domiciled  in  England  and  is  about  to  leave 
that  country  for  the  purpose  of  evading  payment.  The 
statute  therefore  cannot  apply  to  a  case  like  the  preseol^ 
where  the  debtor  is  about  to  return  to  his  own  country  and  hb 
usual  place  of  business.  At  all  events  it  was  not  intended 
that  the  statute  should  apply  to  the  case  of  a  person  **  qsit- 
ting  England,"  after  a  temporary  sojourn^  for  Ireland^  and  it 
is  clear  from  the  affidavits  that  the  defendant  was  returning 
to  his  place  of  domicile  in  Ireland.  Suppose  this  statute 
were  in  force  in  Ireland,  and  it  is  probable  that  a  similar 
enactment  will  shortly  be  passed  with  respect  to  Ireland| 
then  this  absurdity  will  follow,  that  though  the  defendant 
could  not  be  arrested  for  the  debt^  whether  his  domicile 
were  in  England  or  Ireland,  yet  that  he  may  be  arrested  if 
he  is  about  to  pass  from  England  to  Ireland.  It  must  be 
remembered  that  if  the  defendant  is  allowed  to  return  to 
Ireland  the  creditor  will  be  in  no  worse  situation  than  when 
the  debt  was  contracted.  On  the  other  hand,  if  the  de- 
fendant is  not  allowed  to  return^  the  most  oppressive  part  of 
the  law  of  arrest  will  be  kept  alive^  for  the  debtor  will  be 
subject  to  arrest  when  he  is  at  a  distance  from  his  friends 
and  property.     [Williams  J.  The  judges  conferred  together 


(a)  1  Ves.  &  B.  1S9. 


Williams  J. — If  the  statute  had  said  that  a  debtor 
thonld  not  be  arrested  unless  he  was  going  from  some  par- 
ticiilar  place  to  some  other  particular  place,  for  the  purpose 
of  defrauding  his  creditor^  the  case  would  be  different. 
No  such  restriction  or  qualification  is  to  be  found  in  the 
itatute,  and  it  seems  to  me  that  we  cannot  introduce  them 
without  abandoning  its  fair  construction. 

Coleridge  J. — Two  things  only  are  necessary  to  enable 

s  2 
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08  this  very  point,  and  thought  the  statute  would  apply,  and        i842. 
hare  constantly  acted  upon  that  opinion.] 

Lord  Denman  C.  J. — I  think  we  can  only  look  to  the 
iHTins  of  the  act;  and  the  ground  of  our  jurisdiction,  as 
Aere  described,  is,  that  a  judge  may  direct  a  debtor  to  be 
Ud  to  bail  where  it  is  shewn  to  his  satisfaction  that  there 
ii  a  debt  to  the  amount  of  twenty  pouijds,  ''  and  that  there 
11  probable  cause  for  believing  that  the  defendant,  or  any 
one  or  more  of  the  defendants,  is  or  are  about  to  quit 
England,  unless  he  or  they  be  forthwith  apprehended."  We 
vt  required  to  restrict  this  enactment  to  the  case  of  debtors 
domiciled  in  England,  or  who  have  property  in  England, 
ad  to  add  some  arbitrary  words  which  would  excuse  us 
fiom  acting  in  certain  cases.  I  think  the  introduction  of 
vords  in  this  way  into  acts  of  parliament  is  one  of  the  re- 
proaches of  the  law.  As  to  the  hardship  of  the  particular 
cise  we  do  not  know  whether  the  defendant  has  or  has  not 
property  in  England.  Are  we  bound  to  direct  a  debtor  to 
le  arretted  when  he  is  going  to  France,  and  bound  to  let 
Um  go  free  to  Calcutta,  because  the  Queen's  Courts  are 
open  there,  although  the  inconvenience  and  risk  to  the  cre- 
ditor may  be  greater  in  the  latter  case  than  in  the  former? 
I  put  tbis,  to  shew  that  the  arbitrary  additions  which  are 
imposed  to  the  statute  will  not  get  rid  of  every  inconveni- 
We  must  keep  our  discretion  unfettered. 
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a  judge  to  make  the  order  in  question,  viz.  that  it  should  be 
shewn  to  his  satisfaction  that  the  claim  is  one  for  which  the 
defendant  might  be  arrested  before  the  act,  and  that  the  de- 
fendant is  about  to  quit  England  unless  he  is  forthwith 
apprehended,  if  we  are  to  hold  our  hands  on  the  ground 
that  the  defendant  is  not  domiciled  in  England^  and  that  the 
cause  may  be  litigated  in  the  place  of  his  domicile,  (we 
know  not  at  what  inconvenience  to  the  creditor,)  we  ahouM 
not  only  depart  from  the  old  practice,  but  materially  break 
in  on  the  meaning  of  the  act,  which  was  to  preserve  the  old 
law  of  arrest  in  certain  cases. 


D. 


Rule  refused. 


Saturday^ 
Dec.  Srd. 

Defendant  dis- 
trained fix- 
tures, and 
some  days 
afcerwaras 
severed  and 
removed  them 
fbr  sale. 

Ueid,  in 
trover,  chat, 
though  for  the 
purposes  of 
that  action,  the 
plaintiflf  neces- 
sarily treated 
the  fixtures 
as  goods  and 
chattels,  the 
defendant,  by 
whose  wrong- 
ful act  they 
had  been 
brought  into 
a  chattel  state, 
could  not  say 
that  as  goods 
and  chattels 
be  had  a  riglit 
to  distrain 
them. 


D ALTON  V.  Whittem  and  another. 

C/ASE.  The  declaration  contained  three  counts  for  irre- 
gularities committed  in  the  course  of  a  distress  upon  the 
plaintiff's  goods. 

The  fourth  count  was  a  count  in  trover  for  the  conver- 
sion of  certain  goods  and  chattels,  to  wit,  certain  metal 
counters,  beer  machines,  gas  fitthigs,  &c. 

Plea,  not  guilty,  (by  statute).     Issue  thereon. 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  Middle- 
sex Sittings  after  Hilary  Term,  1842,  it  appeared  that  the 
plaintiff  was  tenant  of  a  public  house  to  the  defendant 
Whittem.  IVhittem,  and  the  other  defendant^  as  his  broker, 
distrained  on  the  premises  for  rent.  Among  other  proper^ 
seized  were  the  articles  mentioned  in  the  fourth  count,  and 
it  was  as  to  these  articles,  which  were  fixtures,  that  the 
question  arose.  Some  days  after  the  distress  had  been  put  in, 
they  were  severed  and  removed  to  an  auction  room  and  sold. 
For  the  defendant  it  was  objected  that  trover  would  not  lie  for 
fixtures,  and  that,  if  it  would  lie  for  fixtures  after  severance. 
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tka  also  tfaey  were  distrainabley  aud  the  complaint  was  an- 
fwered.  Lord  Denman  C.  J.  however  told  the  jury  that  the 
Mnidaot  could  not  get  a  right  by  his  own  wrong — that  he 
cmM  not  bring  the  fixtures  into  a  chattel  state,  and  then 
■iintain  that  by  his  own  unlawful  act  they  had  become 
iiUe  to  distress.  The  jury  found  a  verdict  for  the  plain- 
tif  on  this  count,  and  for  the  defendant  on  the  others* 
Leave  was  given  to  the  defendant  to  move  to  enter  a  non- 
it  as  to  the  fourth  count. 


Thmger  in  the  Easter  term  following  moved  accord- 
■gly.  The  count  for  trover  was  not  supported.  Trover 
will  not  lie  for  fixtures:  Mimhall  v.  Lloyd  (a).  In  the 
count  on  which  the  plaintiff  succeeded,  the  property  in 
fiestion  was  described  as  goods  and  chattels,  and  was 
■ot  supported  by  proof  of  taking  fixtures.  An  action  for 
goods  sold  will  not  lie  for  fixtures  :  Lee  v.  Risdon(b) ;  NuU 
T.  Duller  (c).  Pitt  v.  Shew  (d)  was  trespass  quare  clausuni 
fnpU  [Lord  Denman  C.  J.  The  argument  was,  that  be- 
hrt  they  were  carried  away  they  had  become  goods  and 
dattels.]  The  distress  was  a  continuing  matter  from  its 
Bcepdon  down  to  the  sale.  The  plaintiff  can  only  succeed 
kj  separating  the  distress  into  two  parts,  and  saying  that 
Aej  were  chattels  when  they  were  carried  off  the  premises* 
Bit,  if  they  were,  then  they  were  distrainable. 

A  rule  having  been  granted, 


Daltom 

V. 

Whittxm. 


Erie  and  Udall  now  shewed  cause.  This  action  of 
trover  is  well  brought.  After  the  defendants  have  wrong- 
Uly  severed  the  fixtures,  the  plaintiff,  as  against  them,  has 
aright  to  treat  them  as  chattels,  without  exposing  himself 
lo  the  answer,  that  as  chattels  they  were  distrainable.  In 
HimkaU  v.  Lloyd{a)  there  had  been  a  seizure,  but  no  sever* 


(a)  a  M.  &  W.  450. 
(h)  %  Manh.  495. 


(c)  5  Esp.  175. 

(W)  4  B.  &  Aid.  206. 
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ance  of  the  fixtures.  But  after  severance  trover  lies ;  Amos 
and  Fer.  on  Fixtures^  244 :  or  for  rushes  severed ;  Rack" 
ham  V.  Jesup  (a).  In  Higgon  v.  Mortimer  (6)  it  was  held 
that,  if  a  tenant  during  the  tenancy  remove  virgin  soil,  it  be* 
comes  by  operation  of  law  the  personal  property  of  the  land- 
lord, and  is  so  completely  revested  in  him  as  to  enable  him 
to  maintain  trespass  de  bonis  asportatis  or  trover.  In  Pitt  v. 
ShetD{c)  the  plainti£f  recovered  the  value  of  his  fixtures,  as 
to  which  it  did  not  appear  that  there  had  ever  been  a  sever- 
ance, under  that  part  of  his  declaration  which  was  for 
**  taking  divers  goods,  chattels  and  effects."  In  BoydeU  v. 
M* Michael  {d)  trover  was  sustained  for  **  stoves,  grates 
and  cisterns."  In  Hallen  v.  Runder  (e)  the  tenant,  at  the 
expiration  of  his  term,  had  sold  his  fixtures  to  the  landlord, 
and  was  allowed  to  recover  the  price  in  indebitatus  as- 
sumpsit for  fixtures  bargained  and  sold,  and  the  Court 
added  that  it  was  not  a  sale  of  an  interest  in  land. 


Crompton  contri.  If  the  articles  for  which  the  trover  is 
brought  were  goods  and  chattels,  they  were  properly  dit« 
trained ;  and,  if  they  were  not  goods  and  chattels,  then  trover 
will  not  lie.  The  point  was  not  made  in  BoydeU  v. 
M^ Michael  {d  ) ;  the  only  question  there  was  whether  the 
articles  were  in  the  order  and  disposition  of  the  bankrupt. 
Has  the  plaintiff  here  a  right  to  treat  his  property  as  fix- 
tures for  one  purpose  and  as  goods  and  chattels  for  another  i 
It  is  not  intended  to  dispute  that  the  plaintiff  may,  if  he 
pleases,  waive  the  injury  done  to  the  realty,  but,  if  in  doing 
so,  he  treats  as  goods  and  chattels  that  which  is  part  of  the 
land,  the  defendant  may  properly  say,  **  then  I  had  a  right 
to  distrain  them."  The  plaintiff  cannot  escape  from  the 
dilemma — either  trover  will  not  lie,  or  the  conversion  was 
justified^    The  count  in  trover  treats  the  fixtures  as  goods 


(a)  3  Wils.  332. 
(6)  6  C.  &  P.  616. 
(c)  4  B.  &  Aid.  206. 


{d)  1  C.  M.  &  R.  177. 
(e)  1  C.  M.  &  R.  266. 
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aod  chattels ;  if  the  defendant  had  pleaded  specially  that 
he  took  them  for  a  distress,  the  plaintiff  could  not  hark 
back,  and  say  the  defendant  had  no  right  to  distrain  them 
because  they  were  not  goods  and  chattels  but  fixtures. 

Lord  Den  MAN  C.  J. — Under  the  circumstances  of  this 
case  I  think  trover  will  lie.  The  landlord,  who  has  dis- 
trained these  things  as  goods  and  chattels,  cannot  say  they 
venot  goods  and  chattels.  But  it  is  said,  if  they  are  goods 
and  chattels,  then  the  landlord  had  a  right  to  distrain  them. 
But  I  think  the  tenant  may  shew  that  they  had  been  fixtures 
and  were  not  distrainable,  and  that  the  defendant,  by  whose 
wrong  they  became  goods  and  chattels,  cannot  meet  the 
charge  by  shewing  that  they  were  distrainable  after  he  had 
already  distrained  them. 

Williams  J.  concurred. 

Coleridge  J. — The  defendant's  argument  assumes  that 
there  was  a  distress  of  the  fixtures,  and  a  severance  and 
removal  of  them  forthwith.  It  is  said  that  the  plaintiff 
cannot  treat  his  property  as  fixtures  for  one  purpose  and  as 
goods  and  chattels  for  another.  I  think  he  can ;  he  may 
say  to  the  defendant,  ''  you  have  brought  the  property  into 
the  condition  of  chattels  by  your  wrongful  act,  but  I  waive 
that  for  the  purposes  of  this  action,  and  sue  you  merely  for 
taking  away  those  chattels  which  you  could  not  make  dis- 
trainable by  your  wrongful  act."  The  case  is  analogous  to 
the  case  of  an  action  for  money  had  and  received,  as  the 
proceeds  of  the  plaintiff's  goods  wrongfully  sold  by  the 
defendant,  where  the  plaintiff  admits  the  lawfulness  of  the 
tale  merely  for  the  purposes  of  the  action. 
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Saturday^  JamES  V.  HeWARD. 

December  3rd.  g^ 

On  motion  to  vy.  SAUNDERS,  in  Trinity  term  last,  on  behalf  of  the 

iadirmeot  of  **5'g"®cs  of  the  defendant,  a  bankrupt,  obtained  a  rule, 

1834,  on  the  calling  on  the  plaintiff  to  shew  cause  why  the  judgment 

Uie^orieinal  signed   in  this  cause,  and  the  execution  issued  thereoui 

warrant  of  should  not  be  set  aside  ;  the  original  warrant  of  attorney, 

which  the  on  which  the  judgment  appeared  to  be  founded,  not  having 

J^^PJ^Vj?*  been  duly  filed, 

founded  had  ^^            ^ 

not  been  filed  It  was  stated  in  the  affidavit  on  which  the  rule  w*a8  granted 

witMhS  ra"r  **^  ^"«'  judgment  had  been  signed  on  the  8th  October, 

of  M.  T.  42  1834,  on  a  warrant  of  attorney,  given  by  the  defendant  to 

copy  only;  ^^^  plaintiff  to  confess  judgment  at  her  suit,  for  6000/.,  and 

Add,  that  65,.  costs.     On  the  ^8th  March,  the  plaintiff  issued  a  fi. 

It  was  incnm-  ^            ,         ,  .  ,     ,                                        ; 

bent  on  those  fa^  under  which  the  defendant  s  goods  had  been  taken. 

8etuid?a'  ^  ^  ^^^  '"  bankruptcy  was  issued  against  the  defendant 

judgment  of  on  the   1st  April  last,  under  which  he  had  been  declared 

such  old  stand-  «      ■ 

ing  to  shew  bankrupt. 

clearly  that  Search  had  been  made  at  the  judgment  office  and  at  the 

the  omission  _                     /*•         i.    .  •    ^           r        t                       r 

to  file  the  ori-  Warrant  of  attorney  ofnce  of  this  Court  for  the  warrant  of 

^""tlT*?™?^  attorney  upon  w»hich  judgment  had  been  signed,  but  the 

of  the  plaintiff  Warrant  of  attorney  had  not  been  found. 

ne?'*and°thaL  ^^^  affidavit  went  on  to  state  that  deponent  believed 

as  it  was  con-  "  the  said  warrant  of  attorney  had  not  been  filed  in  this 

the  circom-  Court,  but  this  deponent  saith  that  he  found  in  the  said 

stances  of  the  warrant  of  attorney  office  a  paper  writing,  which  purports 

particular 

case,  that  the  ^^  ^c  a  copy  of  a  warrant  of  attorney,  bearing  date  the  6th 

b«f'"**  d*ld  ®^^^ber,  1834,  given  by  the  above-named  defendant  to  the 

to  the  officer  above-named  plaintiff,  to  confess  judgment  for  6000/.,  and 

and'thS'the  ^^*'  ^^*^'  "^^^^^  copy  was  filed  on  the  8th  October,  1834, 

copv  instead  being  the  day  on  which  the  judgment  in  this  cause  was 

had  bee'n^^ed  ^^S^^^i  together  with  an  affidavit  verifying  the  said  copy, 

through  his  and  of  the  due  execution  of  the  said  warrant  of  attorney, 

inadvertence,  •«.,•,                                   .        .           .      , 

the  application  A°d  which  said  copy  appears  to  be  the  only  document  on 

TilS  ^^  ^'®  ^^  ^^^  Court  on  which  the  judgment  is  signed. 

That  upon  the  occasion  of  such  search,  deponent  asked 
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the  clerk  officiating  in  the  warrant  of  attorney  office^  bow 
it  came  that  judgment  had  been  signed  upon  a  copy  of  the 
warrant  of  attorney  delivered  to  be  filed,  instead  of  the 
original,  whereupon  the  clerk  said  he  could  not  account  for 
it,  otherwise  than  that  at  the  time  of  signing  the  said  judg- 
ment the  said  copy  must  have  been  imposed  upon  him  as 
and  for  the  original,  and  in  ignorance  on  the  part  of  the 
officer  of  this  Court  of  it  having  been  a  copy  only." 

Copies  of  the  warrant  of  attorney  and  defeasaucei  and 
of  the  said  affidavit  verifying  such  copy,  were  annexed  to 
the  above  affidavit. 

In  the  affidavit  in  answer,  it  was  stated,  that  the  present 
attorney  for  the  plaintiff  had  only  been  concerned  for  her 
Tery  shortly  before  March,  1842.     That  on  his  becoming 
such  attorney,  there  was  put  in  his  hands  an  incipitur  or 
judgment  paper  in  this  cause  (annexed   to  the  affidavit). 
That  the  judgment  paper  appeared  to  be  regular  in  all  its 
requisite  formalities,  according  to  the  then  practice  of  this 
Court;  that  the  said  judgment  purports  to  have  been  signed 
on  the  8th  October,  1 834.    "  That  the  circular  stamp  in  the 
margin  thereof  is  the  official  stamp  used  by  the  clerk  of 
the  appearance  office,  denoting  that  an  appearance  had 
been  duly  entered  for  the  defendant;  that  the  stamp  in 
Roman  characters  of  the  word  ''  filed,"  also  in  the  margin 
of  the  said  judgment  paper,  is  the  official  stamp  used  by 
the  clerk  of  the  warrant  of  attorney  office,  denoting  that  the 
original  warrant  of  attorney  has  been  filed  with  him,  and 
the  stamp  '^  K.  B."  in  a  square  is  the  stamp  impressed  by 
the  clerk  of  the  judgments  or  clerk  of  the  dockets,  on  sign- 
ing the  judgment,  upon  which  he  also  marks  the  costs  and 
day  of  signing  judgment." 
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Sir  W.  W.  FoUttt  S.  G.  and  Greenwood  shewed  cause  (a). 
The  rule  of  42  Geo.  3  (6),  on  which  this  application  is 
founded,  is  in  these  terms  :  ''  that  no  judgment  be  signed 

(a)  Dariog  the  term  (Nov.  25),      litwu  and  Coleridge  Js. 
before  Lord  Dtnman  C.  J.,  Wil-         (6)  2  East,  136. 
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upon  aoy  warrant  authorising  any  attorney  to  confess  judg* 
ment,  without  such  warrant  being  delivered  to  and  filed  by 
the  clerk  of  the  dockets ;  who  is  hereby  ordered  to  file  the 
same  in  the  order  in  which  they  shall  be  received.  And  it 
is  further  ordered,  that  every  attorney  of  this  Court,  who 
shall  prepare  any  warrant  of  attorney  to  confess  any  judg- 
ment, which  is  to  be  subject  to  any  defeasance,  do  cause 
such  defeasance  to  be  written  on  the  same  paper  or  parch* 
ment  on  which  the  warrant  of  attorney  shall  be  written,  or 
cause  a  memorandum  in  writing  to  be  made  on  such  war* 
rant  of  attorney,  containing  the  substance  and  effect  of  such 
defeasance."  They  contended  that  the  rule  was  directory 
only,  and  referred  to  Shaw  v.  Evans  (a)  and  Partridge  v. 
Fraser  {b)  (decisions  as  to  the  latter  part  of  the  rule),  and 
to  Stat.  3  Geo.  4,  c  39*  s.  2,  which  says,  if  a  commission 
of  bankrupt  shall  issue  against  a  party  who  has  given  a 
warrant  of  attorney  within  twenty-one  days  of  its  execution, 
the  warrant  of  attorney  shall  be  deemed  fraudulent  and 
void  against  his  assignees,  unless  the  warrant  or  a  copy 
shall  have  been  filed  within  twenty*onc  days  from  the  exe* 
cution  thereof,  or  unless  judgmeai  shall  have  been  signed 
within  the  same  period.  Here  judgment  had  been  signed  on 
the  very  day  on  which  the  warrant  of  attorney  had  been  exe- 
cuted, so  that  the  assignees  of  the  bankrupt  bad  had  all  the 
protection  which  the  statute  intended  to  give  them.  They 
referred  also  to  the  indications  on  the  incipitur  that  all 
had  been  rightly  done. 


Jervis  and  C.  Saunders  contrd.  The  affidavit  in  answer 
to  this  rule  should  at  least  have  denied  that  the  original 
warrant  is  in  possession  of  the  plaintiff's  attorney.  The 
rule  requiring  the  original  to  be  filed  is  imperative,  and 
judgment  cannot  be  signed  unless  it  is  produced :  Jacobs  v. 
Neville  (c). 

Cur.  adv.  vuli. 


(a)  14  East,  576,         (h)  7  Taunt.  307*         (c)  8  DowL  P.  C.  1S5. 
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Lord  Den  MAN  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows  : — ^Tbis  was  an  application  by  assignees 
of  the  defendant,  whose  act  of  ban  kruptcy  had  been  com- 
mitted on  the  1st  April  in  the  present  year,  to  set  aside  a 
jodgment  signed  in  October,  1834,  on  a  warrant  of  attorney 
executed  a  very  few  days  before.  Execution  had  issued  on 
the  28th  March  of  this  year,  the  seizure  had  been  on  the 
29th,  and  a  bill  of  sale  executed  on  the  50th. 

The  ground  of  the  application  was,  that  the  warrant  of 
attorney  had  not  been  filed  before  the  judgment  was  signed, 
as  required  by  the  rule  of  Michaelmas  term  42  Geo.  3,  to 
be  found  in  2  East,  ]  36.  This  is  a  rule  of  all  the  three 
Courts,  and  it  is  a  part  of  the  same  rule  that  every  attorney 
who  prepares  a  warrant  of  attorney  to  confess  judgment, 
which  IB  to  be  subject  to  any  defeasance,  shall  cause  the 
defeasance  to  be  written  on  the  same  paper  or  parchment 
with  the  warrant,  or  cause  a  memorandum  to  be  made  on 
the  warrant,  containing  the  substance  and  effect  of  such 
defeasance.  It  was  admitted  that  it  had  been  determined, 
both  in  this  Court  and  the  Common  Pleas  {Shaw  v. 
Evatis(a)  and  Partridge  v.  Frazer  (6)),  that  a  neglect  to 
comply  with  this  rule,  though  censurable  in  the  attorney, 
u  an  officer  of  the  Court,  did  not  avoid  the  instrument. 
But  it  was  said  that  the  language  in  the  two  parts  of  the 
nile  was  different;  that  respecting  the  defeasance  being 
a&mative  and  clearly  directory  only,  while  in  the  former  it 
was  negative,  prohibiting  absolutely  the  signing  of  the 
judgment  until  the  warrant  had  been  filed. 

This  difference  is  certainly  not  immaterial,  and  in  a  matter 
of  so  much  importance,  and  which  has  been  made  part  of 
the  practice  of  all  the  Courts,  we  should  be  sorry  to  do 
any  thing,  even  in  a  hard  case,  which  might  tend  to  intro- 
duce any  laxity.  It  may  not  however  be  necessary  to  de- 
cide on  the  construction  of  the  rule,  for  we  think  that  it  is 
iucumbenton  those  who  seek  to  set  aside  a  judgment  signed 


(c)  U  East,  576. 


(6)  7  Taunt.  307. 
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eight  years  ago,  and  without  any  imputation  of  fraud,  to 
leave  no  shadow  of  doubt,  either  as  to  the  fact,  or  of  some 
fault  committed  by  the  plaintiff  or  his  attorney.  And  we 
think  this  has  not  been  done.  It  appears  that,  twenty-one 
days  after  the  signing,  the  requisites  of  the  3  Geo.  4,  c.  39, 
ss.  1  and  2,  were  complied  with,  and  a  judgment  paper, 
and  copy  of  the  warrant  with  affidavit  of  execution  were 
produced  all  with  the  regular  marks  and  seals  of  the  office 
on  them.  If  now  it  were  shewn  that  the  original  bad  been 
brought  to  the  office  and  tendered  to  the  officer  for  filing 
at  the  time  when  the  copy  and  affidavit  were,  and  it  had 
been  merely  the  fault  of  our  officer  that  the  copy,  through 
oversight,  had  been  filed  instead  of  the  original,  we  should 
certainly  not  have  held  the  rule  so  imperative  as  to  compel 
us  to  set  aside  the  judgment  in  that  case.  That,  indeed, 
has  not  been  done  by  the  plaintiff,  but  it  is  not  negatived 
on  the  part  of  the  defendant  or  the  assignees :  the  plaintiff 
states  that  he  has  changed  his  attorney,  and,  if  be  bad  not, 
it  might  have  been  too  much  to  expect  a  distinct  recollec- 
tion on  the  subject  at  this  distance  of  time.  The  same 
remark  applies  also  to  the  assignees ;  they  are  under  the 
same  difficulty. 

There  is  then  an  uncertainty  in  the  case  as  to  the  fact, 
and  the  cause  of  the  omission  or  mistake,  but  it  is  the 
assignees  who  must  under  the  circumstances  suffer  by  that 
uncertainty ;  they  are  to  establish  a  clear  right  to  their  rule, 
and,  failing  to  do  so,  it  must  be  discharged,  but  without 
costs. 

D.  Rule  discharged. 


Writ  of  error  from  the  judgment  of  the  Court  of  Queen's 
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IN  THE  EXCHEQUER   CHAMBER.  Tuetday, 

Nov.  ^Ut. 

The  MaDclies- 

The  Manchester  and  Leeds  Railway  Company  v.    RaiiwayCom- 

The  Qu  EEN.  I»nj  '•ere  em- 

powered  by 
statute  to 
cross  any 
Bench  (q\  turnpike  road, 

It  was  argued  (6)  by  Tomlimon  for  the  Railway  Company,  th^'^ridiM  hs 

ind  bjr  Starkie  for  the  Crown.  which  they 

/-I  ,  1^        crossed  it 

Cur.  adv.  vuli.      should  be  of 

the  height  of 
18  feet  at 
TiNDAL  C.  J.  delivered   the  judgment  of  the   Court,  lease  from 

This  was  a  mandamus  to  the  Manchester  and  Leeds  Rail-  ^*  •"f^wje  of 

the  said  road 

way  Company,  commanding  them  to  make  and  excavate  to  the  under 
the  turnpike  road  on  both  sides  of  a  certain  bridge  for  so  "ridee  w  wTio 
ftt  in  length  as  the  excavations  by  the  Company  extended,  leave  a  clear 
the  whole  width  of  forty-two  feet,  and  to  make  such  altera-  nipted  head- 

tions  in  their  works  as  might  be  requisite,  and  to  reform  ^*J  ""^^^  ^^^ 
...  1       1^  •  1  ,.  w^d  bridge  of 

the  road  m  a  proper  and  substantial  manner,  accordmg  to  is  feet  at  the 

the  direction  of  the  act,  and  as  required  by  the  trustees.  l?**f:    ^^  . 

^  -^  lurcher,  that  in 

(a)  1  G.  &  D.  838.  Maule  Js. ;  and  Parke,  Alderson  ^^^  *j^^"^^ 

if)  On  Monday,  June  20th,  be-      and  Rolfe  Bs.  iq  lower  the 

fore   Tindal  C.  J.,  Coltman  and  surface  of  the 

said  road  for 
the  purpose  aforesaid,  then  it  should  not  be  lawful  for  the  said  Company  to  lower  or 
titer  the  preteni  bed  of  the  said  road,  unlet*  the  same  ihould  be  lowered  on  both  sides  of 
tuck  bridge,  io  that,  when  the  nlteratiun  should  be  completed,  the  descent  and  ascent 
of  the  nwd  should  be  of  n  certain  gradient. 

The  Company  carried  their  railway  by  a  bridge  over  a  turnpike  road,  which  before  the 
alteration  was  of  the  breadth  of  forty-two  feet,  includinga  footway  on  one  side  of  it.  la 
altering  the  road  a  portion  was  left  on  each  side  of  it  at  its  former  level  for  a  footway, 
And  in  consequence  the  carriage  road  was  not  excavated  to  the  full  width  of  the  former 
csniage  road.  But  it  was  found  by  a  jury  that  the  new  carriage  road  and  f(»otway  were 
iBore  commodious  to  the  public  and  neighbouring  owners  of  messuages  than  if  the 
whole  had  been  lowered. 

Held,  that  the  Company  were  not  bound  to  lower  the  footpath  to  the  prescribed  depth, 
the  term  "  bed  of  the  said  road"  meaning  the  carriageway  only. 

Held  also,  that  the  Company  were  not  hound  to  lower  the  carriage  way  to  the 
extent  of  its  fonner  width,  inasmuch  as  the  statute  did  not  express  in  explicit  terms  that 
this  should  be  done,  and  the  only  duty  to  be  inferred  was  to  make  the  alteration  in 
the  manner  most  convenient  to  the  public. 

Held,  that  the  expression  "  both  sides  of  the  bridge'*  applied  to  the  part  of  the  road 
lowered,  as  it  descended  on  one  side  and  ascended  on  the  other,  and  not  to  the  right 
ftnd  left-band  side  of  the  bridge  as  passed  under. 
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1842.  The  material  facts  of  the  case  as  they  appear  from  the 

^^^"^^"^^^      record  were,  that   the  Railway  Company   having  carried 

and  Lbbds     ^^^^^  railway  by  a  bridge  or  viaduct  across  the  Manchester, 

Railway      Oldham  and  Austerland  turnpike  road,  it  had  become  ne» 

V.  cessary  to  lower  the  road  a  considerable  depth, 

e  viusEN.  rpj^g  j.Qj^j  before  the  alteration  was  of  the  breadth  of  forty- 
two  feet,  including  therein  a  footway  on  the  eastern  side 
thereof.  On  the  alteration  being  made,  a  portion  of  the 
road  on  each  side  was  left  for  a  footway  at  its  former  level, 
and  in  consequence  thereof  the  carriage  road  was  not  exca- 
vated to  the  full  width  of  the  former  carriage  road,  but  it 
was  found  by  the  jury  that  the  carriage  road  and  footway 
as  made  by  the  Company  are  more  commodious  and  con- 
venient to  the  public  and  the  inhabitants  and  occupiers  of 
the  messuages,  &c.  in  the  return  mentioned,  than  the  tame 
would  be  if  excavated  and  lowered  to  the  full  former  breadth 
of  forty-two  feet,  and,  upon  this  state  of  facts,  the  main  ques- 
tion in  the  case  arose,  viz.  whether  the  Company  were  bound 
by  the  act  of  parliament  referred  to  iu  the  return  to  exca* 
vate  the  road  to  the  full  width  of  the  former  road. 

On  the  part  of  the  prosecutors  it  was  contended  that  not 
only  the  carriage  road,  but  the  footpath  also  ought  to  be 
excavated  to  the  full  former  width  of  the  road,  and  that  the 
judgment  of  the  Queen's  Bench  is  in  conformity  therewith. 
The  question,  so  far  as  this  point  is  concerned,  appears  to 
be  whether  the  expression  in  the  ^8th  section  of  7  JVilL  4, 
c.  xxiv.  "  the  bed  of  the  said  turnpike  road,**  is  confined  to 
that  part  of  the  road  which  in  another  part  of  the  same  sec- 
tion is  called  the  carriage  road,  or  whether  it  comprises  not 
only  the  carriage  road  but  the  footpath  also.  And  we  are 
of  opinion  that  looking  to  the  object  and  purpose  for  which 
the  bed  of  the  turnpike  road  is  directed  to  be  lowered,  the 
statute  intends  no  more  by  that  expression  than  the  carriage 
road.  That  purpose  is  to  enable  carriages  to  pass  with 
perfect  safety,  by  giving  them  a  clear  and  uninterrupted 
headway  of  eighteen  feet  at  the  least  under  the  bridge,  an 
object  that  is  perfectly  attainable  without  makings  and  is 


MICHAELMAS  T£RM,  VI  VICT.  271 

whollj  independent  of,  a  correspondiog  al  teration  in  the  level        1349. 
of  the  footway.  v^v^^/ 

But  a  further  question  remains^  and  it  was  urged  that,  ^^^  Leeds 
however  the  case  may  be  with  respect  to  the  footway,  the  Railway 
carriage  road  ought  at  all  events  to  be  lowered  to  the  full  «. 

width  of  the  former  carriage  road,  which  is  found  by  the  Qi^ebk. 

jury  not  to  have  been  done.  If  the  section  just  referred  to 
had  contained  any  express  enactments  to  that  effect,  it  could 
not  be  contended  that  the  superior  convenience  to  the  pub- 
lic of  the  road  as  made  would  furnish  an  excuse  for  a  de- 
viation from  the  express  enactment  of  the  statute;  but  it  is 
admitted  that  there  is  no  express  provision  to  this  effect, 
nor  does  it  appear  to  us  that  there  is  any  sufficient  ground 
for  holding  that  such  a  provision  is  to  be  implied  :  the  ex- 
pression, ''  unless  the  same  shall  be  lowered  at  their  own 
expense  on  both  sides  of  such  bridge,"  upon  which  the 
Court  of  Queen's  Bench  appears  to  have  placed  some  re- 
liance, as  tending  to  shew  that  the  whole  road  was  included, 
appearing  to  us  to  apply  not  to  the  right-hand  side  and  the 
left-hand  side  of  the  bridge  as  a  person  passes  under  it,  but 
to  the  part  of  the  road  lowered  as  it  descends  to  the  bridge 
on  one  side  and  ascends  from  it  on  the  other. 

The  Company  are  undoubtedly  bound  in  making  their 
•Iterations  to  make  it  in  the  manner  most  convenient  to  the 
poblic.  This  is  required  not  only  by  the  nature  of  the 
powers  confided  to  them,  but  by  the  express  condition 
tnnexed  to  the  exercise  of  those  powers  by  the  statute  6  8c  7 
VUl.  4,  c.  cxi.  s.  94.  That  statute  authorises  them,  amongst 
other  things,  to  raise  or  sink  any  roads  or  ways,  and  to  do 
ind  execute  all  other  matters  and  things  necessary  or  con- 
venient for  constructing  the  railway  and  works,  doing  as  little 
damage  as  may  be  in  the  execution  of  the  several  powers 
granted  to  them ;  and  by  the  subsequent  statute  7  Will.  4, 
c.  xxiv.  s.  1,  those  powers  are  continued  and  rendered  ap- 
plicable to  all  the  objects  of  the  latter  act ;  but,  subject  to 
this  restriction  of  consulting  as  for  as  possible  public  and 
private  convenience,  we  see  no  sufficient  reason  for  imply- 
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1849.        iag  any  condition  not  expressly  required  by  the  ter 
^  ^"^^"^^^^      the  38lh  section. 

MA]iCHEST£B 

and  LsiDt         As  to  any  argument  arising  from  a  notion  of  xnco 

Company      ^"^^  ^^^^  ^^^  mode  in  which  the  works  have  beei 
V.  formed,  that  matter  is  concluded  by  the  findmg  of  tb 

which  is  full  and  explicit  on  the  point. 

Another  question  arose  in  the  case  upon  the  find! 
the  jury  *^  that  the  Company  have  fully  complied  wil 
said  acts  of  parliament,  as  to  the  making  of  the  said  i 
tions  and  excavations  and  the  reforming  of  the  said  ro 
in  the  return  alleged,  except  as  to  the  drains  in  and 
the  said  road/'  as  to  which  the  jurors  say,  *^  that  the 
pany  have  not  complied  with  the  said  act  of  parliam 
the  said  writ  mentioned,  as  far  as  relates  to  the  said  < 
in  and  under  the  said  road."  But  we  think  that  part « 
finding  which  relates  to  the  drains  must  be  entirely  lai 
of  the  case,  because  the  clause  of  the  SSth  section,  ^ 
relates  to  the  relaying  and  reforming  the  road  is  a  di 
clause  from  that  which  relates  to  the  making  of  drains 
the  writ  of  mandamus  orders  the  reforming  of  the  road 
which  expression  docs  not,  as  we  think,  include  the  m: 
of  drains. 

Upon  the  whole  therefore  we  think  the  judgment  c 
Court  of  Queen*s  Bench  ought  to  be  reversed. 

G.  Judgment  reverse 


The  Scriveners'  Company  x?.The  Queen. 

Held,  (before   XHIS  was  a  mandamus  to  the  Scriveners'  Compai 
*VicT\  1  admit  an  apprentice  to  become  a  notary  in  the  city  of 

which  entitles  Jon.     A  return  was  made,  and  the  return  was  trave 

an  apprentice 

to  n  notary, 

after  the  regular  term  of  service  under  41  Geo,  3,  c.  79,  to  be  admitted  a  noraj 

Uiough  such  apprentice  during  the  time  is  also  articled  clerk  to  die  same  master 

attorney,)  that  an  apprentice  to  a  notary,  being  also  articled  clerk  to  the  same  maa 

an  attorney,  could  not  serve,  so  as  to  be  entitled  to  become  a  notary. 
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and  uoder  the  issues  joined  in  the  case  the  question  was         |84$. 

raised,  whether  the  service  of  the  apprentice  would  be  suffi-       ^*^*v-^-^ 
.    ,     J  a     ^,  •  1    .  •  Scriveners' 

cieot  under  statute  41  Geo.  3,  c.  74,  to  entitle  him  to  prac*     Company. 

tise,  where  during  part  of  his  term  of  service  he  was  an    ^.    ^* 

,    ,     ,     ,  f    *^  ThcQUBEK. 

articled  clerk  to  the  same  master,  who  was  also  an  attorney, 
aod  carried  on  the  two  professions  of  notary  and  attorney 
00  tbe  same  premises. 

A  general  verdict  having  been  found  for  the  crown,  sub- 
ject to  the  opinion  of  the  Court  of  Queen's  Bench  on  a 
q)ecial  case,  that  Court  gave  judgment  for  the  crown.  (See 
tbe  report  of  the  proceedings  in  that  Court,  1  G.  &  D. 
641.) 

Tbe  case  having  been  turned  into  a  special  verdict,  find- 
ing the  same  facts  with  those  stated  in  the  special  case,  a 
writ  of  error  was  brought  on  the  judgment. 

The  case  was  argued  (a)  before  Tindal  C.  J.,  CoUman 
ad  Maule  Js.,  and  Parke,  Alderson,  and  Rolfe,  Bs.,  by 

Sir  F.  Pollock  A.  G.  for  the  plaintiffs  in  error,  and 

Idly  contrd  (6). 

Cur.  adv.  vult. 

Tindal  C.  J.  now  delivered  the  judgment  of  the  Court 
M  follows : — 

The  question  raised  upon  this  writ  of  error  is,  whether 
tbe  hots  found  by  the  jury  warrant  the  entry  of  the  verdict 
vpon  the  two  issues  joined  on  the  record,  and  also  the 
jodgment  of  the  Court  thereon,  in  favour  of  the  crown. 
Those  issues  were,  first,  "  whether  the  prosecutor  of  the 
mandamus  did,  under  the  indenture  of  apprenticeship  in  the 
^t  of  mandamus  mentioned,  continue  for  the  space  of 
leien  years  in  the  service  of  his  father  as  a  public  notary, 
u  required  by  the  statute  41  Geo.  3,  c.  79»  according  to 
^  provisions  of  that  act :"  and   the  second  issue   w*as, 

(«)  Id  last  Triuity  Vacation,  parte  Blunt,  2  W.  Bl.  764,  was 

(W21).  cited  to  shew  the  sufficiency  of  the 

(h  In  addition  to  the  autho-  service. 
ntitt  noticed  in  tbe  judgment,  Ex 

VOU  ill. — o.  D.  T 
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1849.        '^  whether  he  did  during  the  whole  time  and  term  of  sc 
^  ^'^^'^^      years,  specified  in  the  said  indenture,  continue  to  be 

ScRTVBNBRS 

CoMPAMT      was  during  the  same  term  actually  employed  by  his 
rp.    ^  father  as  such  public  notary,  in  the  proper  business,  p 

ticcy  and  employment  of  a  public  notary,  as  is  direi 
and  required  by  the  said  act  of  parliament  in  that  bel 
according  to  the  provisions  of  the  said  act" 

And  lipon  reference  to  the  language  of  the  act  itself, 
to  cases  which  have  been  referred  to  in  the  course  of 
argument,  we  cannot  bring  ourselves  to  think  that,  Uj 
the  finding  of  the  jury,  either  the  continuance  in  the  sen 
of  the  notary,  or  the  actual  employment  in  the  service  of 
master  as  a  public  notary,  during  the  whole  of  the  se 
years'  apprenticeship,  has  been  such  as  amounts  to  a  C4 
pliance  with  the  statute. 

From  the  year  1S28,  down  to  the  execution  of  the  ind 
ture  of  clerkship  to  his  father  as  an  attorney  in  1832,  tl 
was  undoubtedly  a  continuance  and  an  employment  i 
was  entirely  unobjectionable;  but  when  in  1832  he  vol 
tarily  entered  into  a  binding  engagement  on  his  part  as  cl 
to  his  father  in  his  profession  of  an  attorney,  it  appear 
us  he  did  thereby,  and  by  the  service  consequent  there 
disenable  and  disqualify  himself  from  giving  his  time 
attention  to  the  employment  which  he  had  covenantee 
perform  under  his  indenture  of  apprenticeship  to  his  Ail 
as  a  notary.  And,  as  the  special  verdict  finds  in  te 
''  that  he  was  employed  as  much  in  one  of  those  busine 
as  in  the  other,  from  the  commencement  of  his  eh 
ship,**  we  cannot  reconcile  this  with  the  direct  enactm 
''  that  he  shall  during  the  time  and  space  of  seven  y( 
at  the  least  continue  and  be  actually  employed  by  s 
public  notary  in  the  proper  business,  practice,  or  empl 
ment  of  a  public  notary."  We  cannot  see  any  legal 
tinction  that  can  be  drawn  between  the  second  engagem 
entered  into  by  the  apprentice,  being  an  engagement 
serve  as  clerk  to  an  attorney,  or  a  banker,  or  a  surgeon 
any  other  trade  or  profession  ;  or  that  there  can  be  : 
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differeoce  made  between  the  second  employment  being 
carried  on  under  the  same  roof  as  the  first  or  another;  nor 
mdeed  between  the  second  engagement  being  entered  into 
with  the  same  master,  or  another  person.  And,  when  we 
consider  the  case  of  In  re  Taylor  {a\  and  that  the  words  of 
the  statute  now  under  consideration  follow  those  used  in 
the  act  for  the  regulation  of  attorneys,  we  cannot  but  think 
that  if  the  prosecutor  had  applied  for  admission  as  an  attor- 
ney under  the  service  stated  in  this  special  verdict,  he  would 
haye  been  unable  to  obtain  it,  and  that  the  act  for  the  re- 
gohtion  of  notaries  being  in  the  same  terms  ought  to  receive 
precisely  the  same  construction. 

Indeed  the  decision  of  the  case  of  Rex  v.  Scriveners^ 
Compamf{b)  appears  to  us  to  govern  in  principle  the 
present,  and,  therefore,  although  we  can  agree  with  the 
Court  below,  that  but  little  of  the  inconvenience  intended 
to  be  prevented  by  the  statute  might  follow  from  the  mode 
of  employment  of  the  apprentice  in  this  particular  in- 
itance,  we  think  it  safer  to  adhere  to  the  more  close  con- 
struction of  the  act  of  parliament,  and  we  therefore  hold 
that  the  two  issues  ought  to  be  found  for  the  defendants,  and 
that  the  judginent  must  be  reversed. 
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1842. 

Scriveners' 
Company 

V, 

The  Queen. 


D. 

(a)  5  B.  &  Aid.  538. 

(ft)10B.  &C.  511;5.  C.5  M. 
&R.54S. 

(c)  The  law,  as  laid  down  in 
the  present  case,  has  recentljf  been 
•Itered  by  6  8c  7  Vkt.  c.  90,  s.  1, 
(S4di  Angost,  1843,)  intituled 
"  An  Act  for  removing  Doubts  as 
to  the  Service  of  Clerks  and  Ap- 
pivntioes  to  Public  Notaries,  and 
^  amending  the  Laws  regulating 
^Admisnonof  Public  Notaries." 
^icctioo  recites,  that  ^  doubts 
hive  arisen  whether  a  public  no- 
^t  being  also  an  attorney,  soli- 
^tor,  or  proctor,  can  have  and 


Judgment  reversed  (c). 

retain  any  person  to  serve  him  as 
a  clerk  or  apprentice  in  his  profes- 
sion or  business  of  a  public  no- 
tary, and  also  at  the  same  time  in 
that  of  an  attorney,  solicitor,  or 
proctor,  and  whether  such  service 
is  in  conformity  with  the  provisions 
of  the  said  recited  act,  (4 1  Geo,  S, 
c.  79).  And  whereas  it  is  expe- 
dient to  remove  all  such  doubts 
with  regard  to  persons  who  have 
served  or  are  now  serving,  or  may 
hereafter  serve,  as  a  clerk  or  ap- 
prentice in  manner  aforesaid/'  It 
then  enacts,  **  that  from  and  after 
the  passing  of  this  act  every  per- 
2 
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Scriveners' 
Company 

V. 

The  Queen. 
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son  who  has  been  duly  admitted, 
sworn,  and  enrolled  a  public  no- 
tary in  England,  may  take,  have, 
and  retain  any  clerk  or  apprentice 
to  serve  him  under  the  provisions 
of  the  said  recited  act,  or  of  this 
act,  in  the  proper  business  of  a 
public  notary,  or  if  such  person  is 
also  an  attorney  or  solicitor  in  any 
of  the  Courts  of  law  or  equity,  or 
a  proctor  in  any  Ecclesiasrical 
Court  in  England  and  Wales,  to 
serve  him  at  the  same  time  in  the 
general  business  of  a  notary  as  well 
as  that  of  an  attorney,  solicitor,  or 


proctor;  and  that  no  p 
shall  have  regularly  and  d 
any  such  public  notary,  1 
an  attorney,  solicitor,  o 
for  the  time  required  b] 
recited  act,  or  this  act 
otherwice  enutled  to  be 
a  public  notary,  shall  be  ] 
or  disqualified  from  beii 
mitted  a  public  notary  I 
of  his  havmg  also  server 
ship  to  such  public  noli 
partner  as  an  attorney,  so 
proctor,  during  the  same 
any  part  thereof." 
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HILARY  TERM, 

IN 

THE  SIXTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were. 
Lord  Denman  C.J.  Coleridge  J. 

PaTTESON  J.  WiGHTMAN    J. 


In  the  Bail  Court, 
Williams  J. 


Daniel  and  others  v.  Barry  and  others. 

Case  for  a  false  representation  of  the  value  of  a  ship  on  In  case,  to  a 

•     •  m  declaration  on 

t  sale  of  it  by  the  defendants  to  the  plaintiffs.     The  declara-  one  cause  of 

lion  alleired  a  representation  by  the  defendants  of  the  fitness  5^"®°  ""*>  ^T 
^ ,  '^  .  fendant  plead- 

of  the  ship  to  be  classed  A  1  at  Lloyd's,  and  that  it  was  ed  the  general 
nnfiu    The  declaration  alleged  a  scienter  of  the  unfitness.  g*^cia?plea 
The  defendants  pleaded  not  guilty,  and  also  a  plea  traversing  containing 
the  unfitness.     The  jury,  under  the  direction  of  the  judge,  involved  in  the 
found  a  verdict  for  the  defendants  on  the  issue  joined  on  6?"**?^*®?®' 

L  ••  1    *.        1  ••«.!,        The  defendant 

toe  plea  of  not  guilty,  and  for  the  plaintiffs  on  the  other  had  a  verdict 

i«8ue,  the  jury  being  of  opinion  that  the  ship  was  unfit  to  be  ?"  '^®  ^J"th™' 

classed  A  1,  but  that  the  representation  was  made  with  a  plaintiff  on  the 

boni  fide  belief  of  its  truth.  ^^nSdfZt 

The  master  taxed  the  costs  upon  the  principle  of  exclud-  ^^^  plaintiff 
;     -  ,  r    1      /•        •  1  •  •  ^»s  entitled  to 

ingtrom  the  costs  of  the  first  issue  the  costs  arising  upon  the  costs  of  the 

issue  on  the 
special  plea. 
Semble,  if  the  general  issue  only  had  been  pleaded,  the  defendant  would  ha?e  been 
stilled  to  all  the  costs  (a). 

(a)  So  ruled  in  Radclif  v.  Hall,  1  Dowl.  P.  C.  803. 
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the  second  issue,  and  be  allowed  the  defendants  the  gei 
costs  of  the  cause,  and  the  costs  of  the  first  issue  so 
stricted  ;  and  he  allowed  to  the  plaintiffs  the  costs  of  p 
ing  on  the  second  issue  the  unfitness  of  the  vessel,  and 
allowed  to  the  defendants  the  costs  of  witnesses  callec 
them  to  prove  the  fitness. 

W,  H.  Watson  obtained  a  rule  to  shew  cause  why 
master  should  not  review  his  taxation,  on  the  grouud 
the  second  issue  being  comprehended  in  the  first,  the  def 
ants,  who  succeeded  upon  it,  were  entitled  to  the  cosi 
such  second  issue. 

Greenwood  shewed   cause.     The  defendants,   who 
the  second  plea  on  the  record,  now  contend  that  it  was 
necessary,  inasmuch  as  the  point  raised  by  it  was  invo 
in,  and  necessarily  to  be  tried  with,  the  first  issue. 

The  rule  of  Court  H.  T.  2  fV.  4,  reg.  74(a),  says,  « 
costs  shall  be  allowed  on  taxation  to  a  plaintiff  upon 
counts  or  issues  upon  which  he  has  not  succeeded ; 
the  costs  of  all  issues  found  for  the  defendant  shall  be 
ducted  from  the  plaintiff's  costs."  Of  course  this  ni 
applicable  e  converso.  It  may  be  conceded,  without 
judice  to  this  question,  that,  where  there  is  a  complex  is 
the  party  succeeding  upon  it  is  entitled  to  the  whole  ( 
arising  from  it,  and  the  master  cannot  institute  a  sept 
inquiry  into  the  determination  of  the  several  facts  invol 
But  where  on  the  record  the  parties  separate  what  n 
be  one  issue  into  several,  there  can  be  no  reason  whj 
general  principle  of  taxation  should  not  be  applied, 
master  must  look  to  the  issues  only  for  his  guide  to 
taxation,  and  assume  that  these  issues  have  been  pro| 

(a)  Asa  pposed  rale  of  the  judges  by  the  judges,  and  that  it 

as  to  the  taxation  of  costs  was  re-  have  found  insertion  in  the  i 

ferred  to,  as  reported  in  9  M.  &  by  some  mistake.    The  pa; 

W.  842.     On  inquiry  it  appears  which  it  was  reported  has 

no  such  rule  was  ever  promulgated  cancelled. 
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taken.  [He  cited  and  commented  on  Richards  v.  Cohen(a), 
Lamder  ▼.  Dick(b),  Knight  v.  fVoore(c),  Doe  d.  Erring-^ 
ton  V.  Errington  {d)f  Anderson  v.  Chapmafi{e),  Prud- 
hmme  v.  Eraser  (f),  Routledge  v.  Abbott  {g).  Cocks  v. 
Peachy  {h).'] 

W.H.  Waison  in  support  of  the  rule.  The  special  plea  was 
alt(^ether  inoperative,  and  ought  to  be  put  out  of  considera- 
tion in  determining  the  amount  of  the  defendant's  costs.  The 
authorities  cited  shew  only  that  where  the  declaration  is  pro- 
perly divisible,  and  the  issue  distributable,  the  costs  may 
attend  the  result  of  pleadings  springing  separately  from 
different  parts  of  it.  In  Anderson  v.  Chapman  (e)  all  the 
previous  authorities  were  reviewed,  and  the  rule  laid  down 
was,  that  the  test  of  the  divisibility  of  the  issue  for  the 
purpose  of  assigning  costs,  is  whether  there  is  or  not  more 
than  one  cause  of  action.  Then  here  there  is  clearly  but 
one  cause  of  action,  and  one  defence  to  that  cause  of  ac- 
tion, and,  therefore,  the  defendants  who  have  succeeded 
upon  it  are  entitled  to  all  the  costs  of  it. 
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Lord  Denman  C.  J. — It  is  a  clear  general  rule  that  a 
party  is  entitled  to  have  the  costs  of  all  issues  found  for 
him.  Here  the  defendants  have  raised  a  distinct  issue,  on 
which  the  plaintiffs  have  succeeded,  upon  the  question  of 
the  unfitness  of  the  vessel.  If  the  defendants  had  traversed 
only  the  scienter,  instead  of  the  fact  of  the  unfitness,  the 
plaintiffs  would  not  have  been  put  to  these  costs. 

Patteson  J. — The  meaning  of  the  rule  governing  the 
taxation  of  costs  is  clear,  that  no  party  is  to  have  the 
costs  of  an  issue  on  which  he  fails.     I  do  not  mean  to 


(a)  1  Dowl.  P.  C.  533. 
(i)  2  Dowl.  P.  C.  333. 
(c)  3  Bing.  N.  C.  534;  S.  C.  4 
ScoM,360. 
W  4  Dowl.  P.  C.  60«. 
(0  5  M.  &  W.  483. 


(/)  2  A.  &  £.  645;  S.  C.  4  N. 
&  M.  381. 

(g)  8  A.  &  £.  592  ;  5.  C.  3  N. 
&  P.  560. 

(A)  3  M.  &  Ry.  420. 
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say  that  if  the  general  issue  alone  had  been  pleaded,  i 
could  have  been  divided  for  the  purpose  of  apportionin 
the  costs,  I  incline  to  think  not,  but  that  vrould  be  prodac 
tive  of  an  injustice,  because  many  of  the  witnesses  migl 
have  been  called  in  support  of  a  part  of  the  case  which  the 
proved.  That  injustice  may  be  here  avoided,  because 
distinct  issue  is  put  on  the  record.  A  traverse  of  the  scienti 
alone  would  not  have  led  to  these  costs. 


Coleridge  J. — I  agree  that  in  the  state  in  which  tfa 
record  is,  the  plaintiffs  are  entitled  to  the  costs  of  tb 
second  issue.  I  should  have  felt  difficult  if  the  genen 
issue  only  had  been  pleaded. 

Wig  HTM  AN  J. — This  plea  being  on  the  record  gets  ri 
of  the  difficulty  which  would  have  arisen  in  the  case  of  tfa 
master  having  to  inquire  into  the  result  of  the  constituei 
issues  of  the  general  issue — the  scienter  and  unfitnesi 
Here  that  result  is  shewn  on  the  record  itself  by  the  coun 
the  defendants  themselves  have  adopted  of  a  separat 
traverse  of  the  unfitness. 

Rule  discharged. 

Lord  Dbnman  C.J. — The  question  was  so  doubtfi 
that  the  rule  must  be  discharged  without  costs. 

G. 


Friday^ 
Jan,  13th. 


Crafts  v.  Wilkinson. 


The  defendant,  RULE  to  shew  cause  why  satisfaction  should  not  be  en 
being  indebted  ,.j  .-t-i-  «.. 

to  the  plain-      tared  upon  the  judgment  signed  in  this  action,  and  why  th 

tiff  in  the  sum 

of  1070^,  agreed  to  allow  a  judgment  he  had  before  given  for  500/.  to  stand  as  securil 
for  the  payment  of  the  1070/.  After  the  passing  of  the  statute  1  &  2  VkL  c.  110, 
third  person  purchased  the  defendant's  land  with  notice.  The  defendant  aflerward 
died.  Held,  that  the  defendant  in  his  lifetime  would  not  have  been  entitled  to  hav 
satisfaction  entered  on  the  roll  on  payment  of  500/.  and  interest,  and  that  a  purchase 
with  notice  stood  in  the  same  position. 
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pliiotiff  should  not  deliver  up  certain  deeds  and  papers  re-         1843. 
htiog  to  such  judgment  to  Benjamin  Godfrey  Whidus.  ^^^^^ 

This  was  a  rule  obtained  by  B.  G.  Windus,  who  in  1839  v. 

becime  the  purchaser  of  certain  land  in  fee  simple  from  Wilkwson. 
Thmas  Wilkinson,  the  above-named  defendant.  Wilkinson 
executed  a  warrant  of  attorney  for  500/.  to  the  above-named 
plaintiff  on  the  28th  September,  1825»  subject  to  a  defea- 
aoce  on  payment  of  the  sum  of  463/.  45.  and  interest. 
Jodgment  was  signed  on  the  10th  July,  1837,  for  500/. 
and  costs  of  suit.  There  was  then  due  for  principal  and 
ioterest  the  sum  of  498/.  135.  lid.  On  the  29th  January, 
1850,  the  debt  having  increased,  the  amount  due  to  the 
plaintiff  from  Wilkinson  was  adjusted  between  them,  and 
by  a  memorandum  of  agreement  of  that  date,  which  recited 
the  mode  in  which  the  debt  accrued,  it  was  fixed  at  the  sum 
of  1070/.,  which  Wilkinson  thereby  promised  to  pay  to  the 
plaintiff  by  instalments  of  160/.,  with  51.  per  cent,  interest. 
By  this  memorandum  it  was  agreed  that  the  judgment  signed 
agiinst  Wilkinson  should  stand  as  a  security  for  the  per- 
formance of  it.  Neither  the  instalments  nor  the  interest 
were  ever  paid  by  Wilkinson. 

In  May,  1836,  Wilkinson  became  entitled  to  the  rever- 
sion in  fee  in  the  land  in  question,  subject  to  a  life  estate, 
which  afterwards  fell  in,  and  in  November,  ]8S9>  sold  it 
to  B.  G.  Windus  as  above  stated,  subject  to  this  judgment. 
Windus  had  notice  of  the  judgment  and  memorandum  of 
agreement  before  he  paid  over  the  purchase  money.  Wil- 
kimn  died  ia  1 842. 

^e//y  and  Pashley  now  shewed  cause.  The  applicant 
to  the  Court  in  this  case,  who  had  notice  of  all  the  facts, 
cannot  stand  in  a  better  position  than  the  defendant  himself 
could  have  done,  if  he  had  appeared  to  make  the  same 
OKHioo.  In  violation  of  his  agreement  that  the  judg- 
i&ent  should  stand  security  for  the  whole  debt,  would  the 
Court  have  allowed  him  to  satisfy  it  by  a  smaller  sum? 
It  is  true   that  execution  cannot  issue  for  a  larger  sum 


282 


1843. 


Crafts 

V, 

Wilkinson. 


CASES  IN  THE  QUEEN's  BENCH, 

than  the  jadgment,  but  it  stands  to  secure  the  payment 
of  the  several  instalments,  and  if  some  were  paid  by  any 
means,  the  execution  on  the  judgment  might  go  for  the  re- 
sidue if  it  did  not  exceed  the  amount  of  the  judgment.  This 
is  an  application  to  the  equitable  jurisdiction  of  the  Court, 
and  he  who  applies  for  equity  must  do  equity,  and  to  sop- 
port  such  a  motion  as  this  must  pay  the  whole  sum  reallj 
due :  Godfrey  v.  Watson  (a).  Ex  parte  Hooper  (4),  Gaunt  ▼. 
Taylor  {c).  Ex  parte  Lloyd  (d).  Lord  Lonsdale  v.  Churck{e). 
There  is  a  technical  objection  also  to  those  proceedings, 
viz.  that  they  are  premature  before  a  return  of  nihil  to  a 
writ  of  scire  facias  against  the  representatives  of  the  de- 
ceased defendant. — Tidd,  1 120. 


Sir  W.  W.  Folktt  S.  G.  in  support  of  the  rule.  The 
passage  in  Tidd  applies  only  where  it  is  sought  to  enforce 
the  judgment,  and  not  when  the  motion  is  to  satisfy  it. 

It  is  now  offered  on  the  part  of  the  purchaser  of  the  de- 
fendant's land  to  pay  all  that  could  by  any  possibility  be 
recovered  from  it — all  that  is  charged  upon  it.  {^Coleridge  J* 
Do  you  say  that  if  the  defendant  himself  had  made  this 
application  he  would  have  been  entitled  to  succeed  in  it?] 
He  would.  The  plaintiff  would  not  be  damnified  by  being 
paid  the  whole  sum  he  could  recover  in  lieu  of  means 
to  confirm  his  right  to  recover  it.  Under  the  agreement,  ail 
the  instalments  are  due,  and  the  amount  of  the  judgment 
would  be  all  that  the  plaintiff  could  recover  against  this  land. 
By  the  Stat.  1  8c  2  Vict.  c.  1 10,  no  judgment  is  to  be  opera- 
tive as  a  charge  until  registered,  s.  19>  and  the  purchaser  had 
a  right  to  suppose  that  he  could  release  the  land  from  the  in- 
cumbrance by  paying  the  amount  registered.  The  cases  in 
equity  do  not  support  the  proposition  contended  for  :  Ttin- 
stail  V.  Trappes  (/)•  The  case  of  Lonsdale  v.  Church  was 
overruled  in   Wilde  v.  Clarksonig),  where  it  was  decided 


(a)  SAtk.  517. 

(6)  19Ve8.  477. 

(c)  3  Myloe  &  K.  309. 

Id)  1  Glyn  &  Jam.  389. 


(e)  2  T.  R.  388. 
(/)  3  Simons,  299. 
{g)  6  T.  R.  303. 
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that  this  Court  will  order  satisfaction  to  be  entered  on  the 

record,  in  an  action  on  a  bond  of  indemnity,  on  the  defend-        Crafts 

lot's  paying  the  penalty  of  the  bond  and  the  costs  of  the  v, 

iction.    Price  ▼•  Faruej^  (a)  shews  that  if  execution  were 

issued  on  the  judgment,  and  the  land  had  been  seized  under 

an  elegit,  the  amount  due  on  the  judgment  could  alone  be 

lefied. 

Lord  Denhan  C.  J. — The  defendant  being  indebted  to 
the  plaintiff  in  the  sum  of  1070/.  agrees  to  allow  a  judgment 
for  500/.  to  stand  to  secure  the  payment  of  the  whole  sum. 
That  being  the  state  of  things,  the  statute  of  Fict.  passed. 
A  purchaser  of  the  defendant's  land  after  that  statute  had 
passed,  with  full  knowledge  of  the  facts,  now  wishes  to  get 
rid  of  the  lien  on  the  land,  and  enter  satisfaction  on  the  roll  on 
pajment  of  the  amount  of  the  judgment  with  interest     Is  he 
entitled  to  the  relief  he  prays  ?     It  is  quite  clear  the  debtor 
himself  would  not  be.     It  would  be  idle  to  agree  that  the 
jadgment  should  stand  as  security  for  further  sums,  if  pay- 
ment of  the  amount  of  the  judgment  would  authorise  the 
defendant  to  demand  an  entry  of  satisfaction  of  it.     It  is 
quite  clear  that  the  object  of  the  agreement  was  that,  if 
Sonne  of  the  instalments  should  be  satisfied  or  paid  from 
other  sources,  the  land  should  continue  liable,  and  the  judg- 
ment available  for  the  remainder.     I  cannot  think  an  as- 
lignee  who  takes  with  full  knowledge  can  be  in  a  better  po- 
utioQ  than  the  defendant.     The  only  application  the  equity 
tuthorities  have  to  the  present  case  is  to  shew  that,  where 
courts  of  equity  have  been  asked  to  interfere,  they  have  re- 
vised, unless  all  has  been  done  to  put  the  parties  on  a  fair 
footing.    The  Courts  may  say  when  asked  for  relief,  as  in 
the  case  of  an  usurious  contract,  that  they  will  not  interfere, 
Qoless  the  whole  sum  really  due  is  paid. 

Pattbson  J. — It  is  not  necessary  to  decide  what  the 
Court  ought  to  do,  if  the  purchaser  had  taken  without  other 
(a)  3  B.  &  C.  733;  5.  C.  5  D  &  R.  619. 
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notice  than  that  of  the  registry  of  the  judgment  under  tl 
statute.  As  it  is^  he  cannot  stand  in  a  better  situation  thi 
the  original  debtor,  who  would  not  be  entitled  to  make  tl 
applicatioUi  unless  he  had  previously  cleared  off  the  who 
of  the  debt. 


Coleridge  and  Wiohtman  Js.  concurred  on  the  san 
ground — that  the  applicant  took  with  notice. 


G. 


Rule  discharged  with  costs. 


The  Queen  v.  White,  Esq.  a  Trustee  and  Mortgag 
Saturday,  of  Thornset  Road  Turnpike  Tolls. 

Jan.  2Ut.  ^ 

Under  thestat.  XhIS  was  an  appeal  (a)  to  the  Court  of  Quarter  Se 
81,  two  jas-      sions  of  Derbyshire  against  an  order  of  two  justices  for  a 

iices  have  a  plying  a  certain  portion  of  the  highway  rate,  levied  in  tl 
power  tomake  «^  -^     »  t^  &        j  ' 

an  order  on  hamlet  of  Beard,  to  the  maintenance  of  a  certain  turnpil 
tejo^ro^a'y  a  '^*^  leading  from  Thornset  in  Derbyshire  to  Furnace  d 
sum  out  of  the  liery  within  Disley  in  Cheshire.  The  Court  of  Quart 
for  the  main-    Sesions  quashed  the  order,  subject  to  the  opinion  of  U 

tenance  of  a      Court  upon  the  following  case  : — 

turnpike  road,  i   »-  »      oi    » » 

if  they  find  This  was  an  appeal  by  Thomas  Barnes  and  John  Sheldi 

that  the  ^^i^  surveyors  of  the  highways  of  the  hamlet  of  Beard. 

tolls  are  insuf-  •'  .  .       . 

ficient  for  the    the  county  of  Derby,  against  an  order  of  three  justices,  ma 

ro^'^^and  the    ^^  ^  special  sessions  for  the  highways,  and  bearing  date  t 

payment  of  26th  day  of  December,  1839,  whereby  (in  substance  so  1 
interest  on  ,  ,  ....  iv  ^ 

mortgages         ^^  relates  to  the  question  in  this  case  reserved), — after  i 

of  the  tolls,       citing  the  stat.  2  &  3  Vict.  c.  81,  and  that  by  the  stat.  5  & 

though,  under  . 

a  local  act,       Will.  4,  c.  50,  the  word  parish  shall  be  construed  to  mclu 

the  tolls  are^to  pangh,  township,  hamlet,  or  any  other  place  maintaini 

to  the  repair 

of  the  road,  (^j  ^^  former  proceedings  in  this  case  reported  8  G.  &  D.  2SS,  m 

and  m  point  of  2^„  ^  Barnes. 
fact  are  suffi- 
cient for  such 
repair,  but  not  for  the  payment  of  the  interest  also. 


White. 
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ks  own  highways ;  and  that  an  information  had  been  at 
tbe  said  special  sessions  exhibited  before  the  said  justices  'pjJTouBEv 
bj  the  clerk  of  the  trustees  of  the  turnpike  trust,  appointed  ^^  v. 
ooder  the  local  act  of  3  Wilt.  4,  hereinafter  mentioned,  that 
the  funds  of  the  said  trust  were  wholly  insufficient  for  the 
rtfoirofthe  turnpike  roads  comprised  therein,  part  whereof 
kj  io  the  hamlet  of  Beard,  in  the  parish  of  Glossop,  and 
tbit  the  said  part  was  greatly  out  of  repair ;  and  that  after 
hiving  examined  the  state  of  the  revenues  and  debts  of  the 
said  trust,  and  inquired  into  the  state  and  condition  of  the 
roads  within  the  same,  and  ascertained  the  length  of  the 
roads,  including  turnpike  roads,  within  the  said  hamlet,  and 
how  much  of  such  road  was  turnpike  road,  and  having  duly 
ioquired  into  the  allegations  contained  in  the  said  informa- 
tion, it  appeared  to  them  the  said  justices  that  the  inhabi- 
tants of  the  said  hamlet  had  been  accustomed  to  repair  all 
the  public  highways  therein ;  and  that  it  also  appeared  to 
tbem  the  said  justices  necessary  and  expedient  for  the 
porposes  of  the  said  trust  to  adjudge  and  order, — they 
did  adjudge  and  order,  a  portion,  that  is  to  say,  the  sum 
of  88/.  of  the  rate  or  assessment  levied,  or  to  be  levied, 
by  virtue  of  the  said  act  of  5  &  6  IVill.  4,  c.  50,  by  the  said 
Thomas  Barnes  and  John  Sheldon,  as  such  surveyors  of  the 
said  hamlet  of  Beard,  to  be  by  them  paid  within  thirty 
days  from  the  service  thereof  to  the  treasurer  of  the  trus- 
tees of  the  said  Thornset  turnpike  trust,  to  be  wholly  laid 
out  in  the  actual  repair  of  such  part  thereof  as  lay  in  such 
hamlet 

The  grounds  of  appeal  (so  far  as  concerns  the  question 
in  this  case)  were,  1st,  That  the  funds  or  revenues  arising 
ooder  the  said  Turnpike  Act  (3  Will.  4)  were  not  wholly 
msoflBcient  for  the  repair  of  the  roads  comprised  therein^ 
uhI  that  the  same  were  more  than  suflBcient  for  the  repair 
thereof.  £d.  That  the  inhabitants  of  the  hamlet  of  Beard 
^  not  been  accustomed  to  repair  and  maintain  any  por. 
tion  of  the  road  authorised  to  be  made  by  the  said  act, 
'jiog  within  the  hamlet  of  Beard,  and  that  the  trustees  of 
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the  said  road  were  not  deprived  of  the  aid  theretofore  de- 
rived from  statute  duty.  3d.  That  the  trustees  had  erected 
toUgates  on  the  said  road  and  received  from  time  to  time 
considerable  sums  of  money  thereout,  which  under  the  ap- 
propriation clause  of  the  first  local  act  (3  WiU.  4)  they 
ought  to  have  applied  in  repair  of  the  said  road,  and  par 
ticularly  that  they  had  misapplied  that  fund,  and  paid  a 
sum  of  325/.,  more  than  sufficient  to  repair  the  said  roads, 
for  interest  upon  a  sum  of  6500/.,  stated  to  have  been  bor- 
rowed of  one  John  White,  and  that  such  payment  of  interest 
was  made  before  any  legal  mortgage  of  the  tolls  was  exe- 
cuted to  him  by  the  trustees,  and  that  the  same  was  con- 
trary to  the  said  directions  and  enactments  of  the  appropria- 
tion clause;  that  Mr.  White  is  an  acting  trustee,  and  well 
acquainted  with  the  above  appropriation  clause,  and  that 
if  he  claims  to  be  mortgagee  in  possession,  he  illegally 
retains  possession,  without  applying  any  portion  of  the 
money  to  the  repair  of  the  roads  in  Beard,  which  he  was 
bound  to  do.  That  it  was  not  necessary  and  expedient  for 
the  said  sum  of  88Z.  to  be  ordered  for  the  purposes  afore- 
said. 

In  the  year  1831  {2  Will.  4)  an  act  of  parliament  was 
passed,  intituled,  *'  An  Act  for  Making  and  Maintaining  a 
Road  from  Thomset  in  the  County  of  Derby  to  Furnace 
Colliery  within  Disley,  in  the  County  of  Chester,  and 
two  several  Branches  therefrom,"  and  certain  trustees  were 
authorised  to  make  the  road  therein  described,  in  part 
adopting  existing  highways. 

In  1 832  (3  Will.  4)  the  act  first  above  referred  to  was 
obtained,  intituled,  '^  An  Act  for  more  effectually  Making 
and  Maintaining  a  Road  from  Thornset  in  the  County  of 
Derby  to  Furnace  Colliery  within  Disley,  in  the  County  of 
Chester,  and  for  Making  and  Maintaining  several  Ad- 
ditions thereto." 

By  this  act  the  former  act  (2  Will.  4)  is  recited,  and  it  is 
also  recited  that  the  trustees  under  the  same  had  proceeded 
to  put  it  in  execution,  and  had  made  and  completed  most 
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oftbe  roada  mentioned  in  it»  and  that  the  making  and         1843. 

miiataining  the  three  several  additions  to  the  said  roads    J^^^^C^ 

.  ,  .       .  The  Queen 

tlieraDarter  mentioned  and  described  (one  of  which  is  the  v, 

roid  described  in  the  order  of  the  said  justices,  part  of      ^hitb. 
which  is  in  the  said  hamlet  of  Beard)  would  be  productive 
of  public  utility,  and  that  it  would  be  more  convenient  to 
the  trustees  executing  the  said  act  of  2  Will,  4,  if  the  same 
was  repealed  and  further  and  better  and  more  effectual 
powers  granted  as  well  for  making  and  maintaining  the  said 
additions  as  for  repairing,  widening,  diverting  and  improving 
the  said  present  road,  comprised  in  the  said  recited  act  2 
Will.  4.     It  was  therefore  declared  that  after  the  passing 
of  that  act  the  recited  act  should  be  and  was  repealed  and 
null  and  void  to  all  intents  and  purposes  whatsoever,  and 
enacted  that  that  act  should  commence  and  take  effect  in- 
stead of  the  former,   and   that  the  roads  above  referred  to 
diouM  be  made,  and  certain  persons  therein  named  were 
appointed  to  be  trustees  for  carrying  that  act  into  execu- 
tioiu    By  the  act  2  Will,  4  the  trustees  were   empowered 
to  take  certain  tolls,  and  it  was  enacted  that  all  the  monies, 
tolls  and  effects  which  the  trustees,  or  any  of  them  or  any 
treasurer  or  other  person  on  their  behalf,  shall  become  pos- 
sessed of  or  be  entitled  to  by  virtue  of  this  act,  shall  be 
applied  first  in  paying  the  fees,  charges  and  expenses  of 
procuring  and  passing  this  act,  then  in  paying  the  interest 
and  principal  of  all  monies  which  shall  be  due  and  owing 
on  the  credit  of  this  act,  and  afterwards  in  making,  repair- 
ing, widening,  altering,  diverting,  and  otherwise  improving 
tlie  roads,  and  defraying  the  expenses  attending  the  execu- 
tion of  this  act,  and  to  and  for  no  other  purpose  whatsoever. 
By  the  S  Wili.  4  the  trustees  were  empowered  to  take 
certain  tolls,  and  it  was  enacted,  that  all  the  monies  and 
other  effects  which  the  said  trustees,  or  any  of  them  or  any 
treuurer  on  their  behalf,  are  or  is  or  shall  become  pos- 
sessed of  and   entitled  to  by  virtue  of  the  said  recited  act 
tod  this  act  shall  be  by  the  said  trustees  applied  in  the  first 
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place  in  pajiDg  the  costs,  charges  aod  expenses  incident  to 
.pj^^T^^     and  attending  the  preparing  and  obtaining  and  passing  this 
V.  act;  in  the  second  place,  in  making,  completing  and  finish- 

ing  the  additional  roads  hereby  authorised  to  be  made,  and 
in  erecting  the  necessary  turnpikes,  tollhouses,  buildings 
and  conveniences  for  the  same,  and  in  repairing  the  said 
road,  and  otherwise  in  executing  the  several  powers  and 
purposes  of  this  act ;  in  the  third  place,  in  paying  the  in- 
terest to  accrue  upon  the  several  sums  of  money  already 
or  which  shall  from  time  to  time  be  and  remain  secured 
upon  the  credit  of  the  tolls  to  arise  on  the  said  road; 
and,  lastly,  in  reducing  and  paying  off  the  same  several 
principal  sums.  And  it  shall  be  lawful  for  the  said  trus- 
tees from  time  to  time,  if  they  shall  think  fit,  to  ascertain 
the  order  and  priority,  in  which  the  said  principal  sums 
shall  be  reduced  and  paid  off  and  discharged,  by  ballot 
Under  this  latter  act  the  trustees  proceeded  to  make  the 
road  described  in  it,  including  the  said  portion  of  road  in 
the  hamlet  of  Beard  in  the  order  mentioned. 

John  White,  Esq.,  one  of  the  original  trustees,  and  an 
acting  one,  and  a  promoter  of  the  last  act  (3  WilL  4),  con- 
sented to  borrow  of  third  persons,  upon  his  own  private 
security,  and  as  a  private  transaction  between  him  and 
them,  sums  of  money  from  time  to  time,  and  to  advance  the 
same  to  the  trustees  upon  the  terms  that  such  advances 
should  be  secured  to  him  by  a  mortgage,  which  should 
give  priority  over  all  other  creditors,  as  provided  or  pur- 
porting to  be  provided  in  the  hereinafter  recited  deed  of 
mortgage.  Mr.  White  did  so  borrow  certain  sums  of  money 
and  give  security  for  the  same  by  his  personal  bond,  and  in 
pursuance  of  the  above  agreement  did  advance  to  the  trus- 
tees at  different  times  such  sums  of  money  upon  the  con- 
sideration above  stated.  The  first  sum  was  advanced  in 
1834.  No  security  was  then  given  by  the  trustees  to  Mr. 
White,  but  a  verbal  agreement  was  then  entered  into  be- 
tween the  trustees  and  Mr.  Wliite,  by  which  it  was  agreed 
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that  Mr.  Whiii  should  have  a  mortgage  upon  the  tolls,         1B43. 
which  should  provide  that  he  should  have  priority  over  all 
other  creditors.     This  agreement  was  asseuted  to  by  all  the    ~      v. 
creditors  present  at  a  general  meeting  of  the  trustees  and        White. 
creditors  (there  are  other  mortgage  creditors  besides  Mr. 
White),  but  the  whole  of  the  creditors  were  not  present, 
oor  was  it  proved  that  the  whole  of  them  were  asked  or 
assented  to  this  arrangement  at  that  time. 

The  mortgage  deed  was  thereupon  ordered  to  be  pre- 
pared, and  such  order  was  duly  entered  in  the  books  of  the 
trustees,  but  tbe  execution  of  it  was  delayed. 

On  the  Slst  of  March,  1834,  Mr.  White  increased  his 
loan  to  SQpOL,  on  the  Sd  December  to  400()/.,  and  on  the 
e9tb  of  May,  1837,  to  6500/.,  all  of  which  was  applied  in 
making  and  constructing  the  road,  bridges,  toll-gates,  &c. 

Orders  were  duly  made  and  entered  in  the  books  of  the 
trustees  authorising  the  above  loans,  and  the  preparation 
and  execution  of  the  after-recited  deed  of  mortgage  to  Mr. 
White.     No  mortgage  was  however  executed  to  Mr.  White 
until  the  20th  January,  1838,  when,  at  a  general  meeting, 
a  security  for  6500/.   and  interest  was  produced  and  di- 
rected to  be  executed,  and  it  was  executed  accordingly. 
Tbe  following  is  a  copy  of  this  security : — 
By  virtue  of  an  act  passed  in  the  third  year  of  the  reign 
of  bis  late  majesty   King   George  the  Fourth,   intituled, 
^  An  Act  to  amend  the  general  Laws  now  in  being  for  re- 
gulating Turnpike  Roads  in  that  part  of  Great  Britain  called 
England,''  we,  whose  names  and  seals  are  hereunto  sub- 
scribed and  set,  being  three  of  the  trustees  for  putting  into 
execution  an  act  passed  in  the  third  year  of  the  reign  of  his 
present  majesty  King  William  the  Fouith,  intituled,  "  An 
Act  for  more  effectually  Making  and  Maintaining  a  Road 
from  Thornsct,  in  the  county  of  Derby,  to  Furnace  Colliery 
wiibm  Disley,  in  the  county  of  Chester,  and  for  Making  and 
Maintaining  several  Additions  thereto,"  in  consideration  of 
tbe  sum  of  6500/.  sterling  money  advanced  and  paid  by 
VOL.  Ill, — o.  D.  u 
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John  White  of  Park  Hall,  in  the  county  of  Derby,  Esq.  to 
the  treasurer  of  the  said  trustees,  do  hereby  grant  and  as* 
sign  unto  the  said  John  White^  his  executors,  administra- 
tors and  assigns,  such  proportion  of  the  tolls  arising  and  to 
arise  on  the  said  turnpike  road,  and  the  toll-gates  and  toll- 
houses erected  or  to  be  erected  for  collecting  the  same  as 
the  said  sum  of  6500/.  doth  or  shall  bear  to  the  whole  sum 
now  or  hereafter  to  become  due  and  owing  on  the  security 
thereof,  to  have,  hold,  receive  and  take  the  said  proportion 
of  the  said  tolls,  toll-gates,  toll-houses  and  premises,  with 
the  appurtenances,  unto  the  said  John  White,  bis  executors, 
administrators  and  assigns,  for  and  during  the  residue  of 
the  term  for  which  the  said  tolls  are  granted  by  the  said 
last-mentioned  act,  unless  the  said  sum  of  6500/.  with  in- 
terest after  the  rate  of  5/.  per  cent,  per  annum  from  the  1st 
day  of  January  shall  be  sooner  repaid  and  satisfied.  Pro- 
vided always,  and  it  is  hereby  agreed  and  declared  that 
the  said  John  White,  his  executors,  administrators  and  as- 
signs, shall  have  priority  over  all  other  creditors  on  the 
said  tolls  and  premises  as  first  in  order  and  exclusively 
until  the  said  principal  and  interest  shall  be  wholly  repaid. 
[Signed  and  sealed,  &c.     Dated  January  20th,  1838.] 

A  copy  of  the  security  was  duly  registered  by  the  clerk  of 
the  trustees  in  a  book  kept  pursuant  to  the  general  act  for 
such  purpose. 

In  January,  1839*  Mr.  fVinterbottom,  the  clerk  to  the 
trustees  and  also  the  attorney  and  agent  of  Mr.  White,  gave 
notice  to  the  lessee  and  collector  of  the  tolls  to  pay  the 
same  over  to  Mr.  White  as  mortgagee,  and  Mr.  Winteriot" 
torn,  as  attorney  and  agent  to  Mr.  White,  thenceforward  re- 
ceived the  same  for  Mr.  White  as  mortgagee,  and  so  con- 
tinued to  do  down  to  the  time  of  the  above  order  of  magis- 
trates. He,  however,  continued  to  keep  the  accounts  of 
the  trust,  and  made  his  returns  to  the  clerk  of  the  peace 
as  hereunto  annexed. 

A  portion  of  the  tolls  was,  however,  still  applied  to  the 
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pijtnent  of  the  charges  for  letters,  advertisements  and  like  in-         1843. 
cidental  expenses  of  the  trust,  and  the  tolls  did  not  produce    m^^  Qoebk 
safficieot  beyond  the  sums  so  applied  to  satisfy  the  interest  v, 

on  Mr.  fVhUe*$  loan. 

The  whole  road  was  opened  to  the  public  in  the  month 
of  Jolj,  \SS5.  Down  to  the  end  of  the  year  1838  no  re- 
pairs were  wanted  on  the  road  within  the  hamlet  of  Beard. 
The  inhabitants  of  the  hamlet  of  Beard  have  been  used 
to  repair  all  their  public  highways,  but  up  to  the  time  of 
making  the  order  in  this  case  have  never  done  any  statute 
or  other  duty  on  the  turnpike  road  in  question,  or  in  any 
wsy  contributed  to  its  repair. 

The  interest  upon  Mr.  Whitens  mortgage  amounts  to  the 
iomof  325/.  per  annum.  The  tolls  in  1838  let  for  325/., 
sndin  1839  for  352/.  After  payment  of  Mr.  White's  in- 
terest and  the  incidental  expenses  above  mentioned,  the 
funds  of  the  trustees  would  be  wholly  insuflScient  for  the 
repair  of  the  road  in  question.  Exclusive  of  Mr.  White's 
claim  the  funds  of  the  trustees  would  be  amply  sufficient  to 
repair  all  the  roads.  No  money  was  paid  over  by  Mr.  White 
for  the  repair  of  the  roads  in  question. 

At  the  time  of  the  order  of  the  magistrates  that  portion  of 
the  road  which  is  situate  within  the  hamlet  of  Beard  was 
greatly  out  of  repair,  and  it  was  necessary  and  expedient 
that  the  sum  of  88/.  should  be  forthwith  expended  thereon. 
The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is,  whether  under  the  circumstances  stated  the  jus- 
tices were  empowered  to  make  the  order.  If  they  were 
not,  then  the  original  order  is  to  be  quashed,  and  the  order 
of  the  sessions  to  be  confirmed.  If,  on  the  other  hand,  the 
Court  of  Queen's  Bench  shall  be  of  opinion  that  the  jus- 
tices were  empowered  to  make  the  order,  then  the  order 
of  sessions  is  to  be  quashed,  and  the  original  order  to  be 
confirmed. 

Clarke  Serjt.  and  Whitehurst  in  support  of  the  order  of 
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sessions.  The  trustees  of  the  road  io  question  were 
bound  to  apply  the  money  received  from  the  toils  to  the 
repair  and  maintenance  of  the  road  before  they  paid  any  of 
the  interest  or  principal  due  to  the  mortgagees.  That  duty 
arises  from  the  operation  of  the  last  local  act,  3  WilL  4^ 
c.  cxxvi.  s.  Mf  which  marshals  the  appropriation  of  the 
tolls;  firsts  in  paying  the  costs  of  the  act;  secondly^  in 
making  and  repairing  the  road,  and  then  in  paying  interest 
due  on  mortgages.  On  the  other  side^  it  will  be  contended 
that  the  general  act  2  8c  3  VicL  c.  81  (a),  nullifies  in  that 


(a)  Whereas  An  act  was  passed  in 
the  fifth  and  sixth  years  of  his  late 
majesty,  intituled  ''  An  Act  to  con- 
solidate and  amend  the  Laws  re- 
lating to  Highways  in  that  part  of 
Great  Britain  called  England," 
whereby  divers  statutes,  passed  in 
the  reign  of  his  late  majesty  King 
George  the  Third,  relating  to  the 
performance  of  statute  duty,  were 
repealed  and  statute  duty  was  there- 
by altogether  abolished :  And 
whereas  the  revenues  of  some  turn- 
pike roads  are  so  unequal  to  the 
charge  and  maintenance  of  such 
roads  after  paying  the  interest  and 
principal  of  the  sums  due  upon 
mortgage  of  the  tolls  thereof^  when 
deprived  of  the  aid  heretofore  de- 
rived from  statute  duty,  that  it  is 
necessary  that  some  additional  pro- 
visions be  made  for  such  roads 
for  a  limited  period  :  be  it  there- 
fore enacted  by  the  Queen's  most 
excellent  majesty,  by  and  with  the 
advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  com- 
mons in  this  present  parliament 
assembled,  and  by  the  authority 
of  the  same,  that  it  shall  be  law- 
ful for  the  justices  at  any  special 
sessions  for  the  highways  halden 


after  the  passing  of  this  act,  upon 
information  exhibited  before  them 
by  the  clerk  or  treasurer  of  any 
turnpike  trust,  that  the  funds  of 
the  said  trust  are  wholly  insuffi- 
cient for  the  repair  of  the  turnpike 
road  witliin  any  parish,  (notice  in 
writing  of  such  intended  informa- 
tion having  been  previously  given 
on  the  part  of  such  clerk  or  trea- 
surer  to  the  parish  surveyor  twenty- 
one  days  at  least  before  such  spe- 
cial sessions,}  to  examine  the  state 
of  the  revenues  and  debts  of  such 
turnpike  trost,  and  to  inquire  in- 
to the  state  and  condition  of  the 
repairs  of  the  roads  witlun  the 
same,  and  also  to  ascertain  the 
length  of  the  roads,  including  torn- 
pike  roads,  within  such  parish,  and 
how  much  of  such  road  is  turnpike 
road,  and  if  after  such  examina- 
tion it  shall  appear  to  the  said 
justices  necessary  or  expedient  for 
the  purposes  of  any  turnpike  road 
so  to  do,  then  to  adjudge  and  order 
what  portion  (if  any)  of  the  rate 
or  assessment  levied  or  to  be  levied 
by  virtue  of  the  said  recited  act 
shall  be  paid  by  the  parish  sur- 
veyor, and  at  what  time  or  times,  to 
the  said  commissioners  or  trustees, 


White. 


HILARY  TERM,  VI  VICT, 
respect  aod  pro  tanto  repeals  the  local  act.     That  statute 
empowers  the  justices  to  make  an  order  on  a  parish  for  a    ji^Tqueen 
lery  in  aid  of  the  tolls,  "  if  the  funds  of  the  trust  are  wholly  v. 

insufficient  for  the  repair*'  of  the  road.     But  that  statute 
has  no  application  in  a  case  like  the  present,  where,  if  the 
kxral  act  had  been  obeyed,  the  road  wbuld  have  been  put 
in  repair  before  the  claim  for  interest  by  the  mortgagee 
could  faave>  been  enforced.    That  Mr.  White  is  in  posses- 
lion  of  the  tolls  makes  no  difference.    He  could  take  them 
ooly  as  trustee,  and  the  other  trustees  are  not  estopped 
from  saying  so,  because  they  are  acting,  not  for  their  own 
beneBt,  but  for  the  benefit  of  the  public :  Fairiitle  v.  Gil" 
bert  {a). 

S\f  F. Pollock  A.G.,  Wildman  and  Orijfin  contri.  The 
question  stated  for  the  opinion  of  this  Court  is,  *'  whether 
the  justices  were  empowered  to  make  the  order."  They 
have  made  it  in  the  very  words  of  the  statute  2  &  3  Vict. 
c  81,  s.  7,  so  that  there  is  no  objection  to  the  order  in 
point  of  form.  In  point  of  fact,  it  is  true  that  the  funds  are 
"  wholly  insufficient'*  for  the  repair  of  the  road,  because  the 
pretmble  shews  the  manner  in  which  those  words  must  be 
construed,  viz.  ^^  unequal  to  the  charge  and  maintenance 
of  such  road,  after  paying  the  interest  and  principal  due 
upon  mortgage  of  the  tolls  thereof,  when  deprived  of  the 
aid  heretofore  derived  from  statute  duty.*'  The  case  then 
has  arisen  which  gives  the  justices  jurisdiction  to  make 
the  order,  and  in  this  point  of  view  any  question  of  priority 
if  immaterial.  The  4th  section  of  the  stat.  3  Geo.  4,  c.  1 26, 
the  General  Turnpike  Act,  reciting  the  "  great  import- 
ance that  one  uniform  system  should  be  adhered  to  in  the 
laws  regulating  the  management  and  maintenance  of  turn- 
pike roads  throughout  the  kingdom,"  enacts,  that  no  subse- 

ortotheir  treasarer  or  other  officer  of  such  turnpike  road  as  lies  with- 

appointed  by  them  in  that  behalf,  in  the  parish  from  which  it  was 

Mch  money  to  be  wholly  laid  out  received, 
in  the  actual  repair  of  such  part         (a)  2  T.R.  171  < 
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1843.        queut  local  act  shall  repeal  or  alter  its  provisions  unless  the]f 
arc  expressly  referred  to»  and  one  of  the  provisions  of  this 
V.  statute  was  to  give  priority  to  mortgage  claimants  on  ibe 

White.       funds  of  the  turnpike  trust. 

The  object  of  the  stat,  2  &  3  Vict,  c.  81,  was  to  restore 
to  the  funds  of  turnpike  roads  something  instead  of  the  sta- 
tute duties,  of  which  they  had  been  deprived.  After  reciting 
that  the  funds  of  some  roads  are  insufficient  for  the  charge 
and  maintenance  of  such  roads,  after  paying  the  interest 
and  principal  of  the  sums  due  upon  mortgage  of  the  tolls 
thereof,  and  that  it  is  necessary  some  additional  provision 
should  be  made,  it  gives  a  discretionary  power  to  justices 
to  order  a  levy  in  aid  of  the  turnpike  funds.  (They  were 
stopped  by  the  Court.) 

Lord  Den  MAN  C.  J. — This  is  an  appeal  against  an 
order  of  two  justices.  The  order  follows  the  very  words 
of  the  statute  2  8c  3  Hct.  c.  81.  That  statute  recites  that 
the  revenues  of  some  turnpike  roads  are  insufficient  for  their 
maintenance  when  deprived  of  the  aid  formerly  afforded  by 
statute  duty.  If  statute  duty  had  been  done,  a  sum  derived 
from  the  tolls  would  be  thereby  relieved,  and  so  become 
applicable  to  the  payment  of  the  mortgage  debt.  The 
object  of  the  statute  of  Vict,  was  to  provide  a  fund  in 
substitution  of  the  statute  duty,  and  it  seems  immaterial  in 
this  point  of  view  in  what  order  the  tolls  were  to  be  appro- 
priated under  the  previous  local  act.  The  case  has  arisen 
from  the  introduction  of  a  new  order  of  things. 

Patteson  J. — I  confess  I  have  entertained  great  doubts 
in  the  course  of  the  argument,  because  the  construction, 
giving  validity  to  the  order,  seemed  to  me  to  involve  the 
repeal  of  the  1 7th  section  of  the  local  act,  but  looking  at  the 
construction  of  the  stat.  2  8c  3  Vict.,  I  think  it  gives  the 
justice  a  power,  the  exercise  of  which  is  in  him  discre- 
tionary.    The  object  of  the  stat.  2  &  3  Vict,  was  to  provide 
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something  in  lieu  of  the  old  statute  duty.     Referringto  the         1B43. 
104th  section  of  the  stat.   3  Geo.  4,  c.   126,  I  cannot  see    ^^  Queen 
that  there  was  any  limit  to  the  discretion  of  justices  in  v. 

detenDining  the  amount  of  statute  duty  to  be  done.  There 
is  nothing  in  the  stat.  Vict,  to  shew  a  condition  to  the  exer- 
cise of  the  justice's  discretion  which  did  not  before  exist,  but, 
on  the  contrary,  the  preamble  contemplates  priority  of  the 
payment  of  the  mortgagees'  claim.  We  cannot  suppose 
that  the  language  of  the  particular  local  act,  3  Will.  4  was 
io  the  actual  contemplation  of  the  legislature  when  the 
statute  Vici.  was  passed.  By  that  statute  the  justices  may 
examine  the  revenues  and  funds^  and  if  they  find  it  neces- 
sary and  expedient  for  the  purposes  of  the  roads,  that  is^ 
not  merely  for  the  repair  of  the  road,  but  for  the  payment 
of  the  debts,  io  their  discretion,  they  are  empowered  to 
make  the  order  which  they  have  here  done.  Whether  that 
wu  a  judicious  exercise  of  their  discretion  or  not  is  another 
question. 

Coleridge  J. — The  justices  are  em'powered  to  make 
an  order  after  an  inquiry  into  certain  circumstances.  What 
ve  those  circumstances  ?  The  state  of  the  roads  and  the 
debts  charged  upon  its  tolls.  The  debts  clearly  form  part 
of  the  subject-matter  of  their  inquiry.  It  may  be  that  the 
effect  of  this  construction  of  the  stat.  £  &  3  Fict.  is  indi- 
rectly to  evade  the  17th  section  of  the  local  act,  but  let  it 
becoDsidered  bow  matters  stood  before  the  statute  Vict. 
The  magistrates  might  have  made  an  order  for  the  perfgrm- 
soce  of  statute  duty^  which  would  have  left  the  tolls  free 
for  the  payment  of  the  mortgage.  No  doubt  it  was  a 
Batter  of  discretion,  which  the  justices  might  think  they 
ought  to  limit  according  to  the  local  act,  but  their  discre- 
tion b  not  limited  by  law. 

WiGHTMAN  J. — When  the  local  act  was  passed  and 
the  money  advanced^  there  were  two  sources  from  which 
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1843.        funds  might  flow^  viz.  income  of  tolls,  and  statute  duty. 
Now  it  may  be^  that,  down  to  the  passing  stat.  5  &  6  Will.  4, 
vf  abolishing  statute  duty,  the  tolls  and  the  statute  duty  were 

White.  j^gj  sufficient  to  keep  the  roads  in  repair  and  pay  the  in- 
terest^ and  that  when  the  statute  duty  was  taken  away  the 
tolls  were  insufficient  for  both  purposes,  so  that  the  posi- 
tion of  the  mortgagee  would  be  much  worse,  because  the 
local  act  gives  the  repair  of  the  road  priority  over  the  claim 
of  the  mortgagees.  (The  learned  judge  read  the  preamble 
and  enactment  of  the  stat.  Vict.)  Now  in  terms  there  can 
be  no  question  but  this  order  comes  exactly  within  that 
statute,  because  it  supposes  the  mortgage  claim  to  be  paid 
first,  and  thcr  order  may  be  made,  if  the  tolls  are  insufficient 
to  satisfy  them  and  for  the  repair  of  the  road.  The  in- 
quiry is  not  to  be  limited  to  the  question  whether  the  tolls 
•  are  sufficient  for  the  repair  of  the  road,  but  is  to  go  into 
the  state  of  the  debts  also ;  and;  having  made  this  inquiryi 
the  justices  have  the  discretion  to  make  such  an  order  as 
they  have  here  made. 

G.  Rule  absolute. 


The  Queen  v.  Justices  of  Lancashire  (a). 

Copies  of  ail  rvULE  to  shew  cause  why  a  mandamus  should  not  issue 
inovai  and  of  commanding  the  Lancashire  Court  of  Quarter  Sessions  to 
an  order  for     enter  continuances  and  hear  an  appeal  against  an  order 

suspending  it,  -mm     -n      i         i  i  m  «  r 

were  8er\'ed      of  removal  of  M.  Pugh  and  her  two  children  from  the 

hnl^'^anTon  P*"***  ^^  Warrington  to  the   parish   of  Holywell.     That 

tbei4diOc-    order  bore  date  the  5tb  October,  1842,  and  by  an  order 

tober.    The 
next  quar- 
ter sessions  (a)  Decided  in  Trinity  Term,  1843,  June  10. 

were  on  3d 

November : 

Reldj  that,  as  b^  the  79th  sec.  of  the  Poor  Law  Act  the  parish  receiving  notice  of  the 

order  is  entitled  to  tweniy*oiie  days  to  consider  of  the  expediency  of  an  appeal,  and 

by  sec.  81  must  give  fourteen  days'  notice  of  an  appeal,    the  parish  was  not  bound 

to  appeal  at  the  November  sessions. 
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of  ihe  same  date  its  execution  was  suspended.     On  the       y^^^ly 
I4lh  October  both  orders  were  served  on  the  parish  officers    xhe  Queev 
of  Holywell.     The  next  General  Quarter  Sessions  were     j^^^j^'^^  ^^ 
held  on  the  3d  November  (a),  and  the  parish  officers  of  Lancashire. 
Holywell  did  not  then  appeal,  but  on  the  21st  November 
tbey  sent  notice  of  appeal.     On  the  9th  December  the 
actual  removal  of  the  paupers  took  place.     At  the  follow- 
ing Epiphany  Sessions  they  applied  to  enter  and  try  the 
appeal^  but  the  Court  of  Quarter  Sessions  held  that  it  was 
too  late. 

Cowling  shewed  cause.     The   time   of  the   actual   re- 
moval is  immaterial.     In  the  case  of  a  suspended  order,  the 
computation  of  the  period  of  appeal  commences  from  the 
service  of  it,     [This  was  admitted  on  the  other  side  (&).] 
There  was  an  interval  of  twenty  days  between  the  service 
of  the  order  and  the  next  sessions,  which  was  sufficient  to 
allow  notice  of  appeal  to  be  given  to  try  at  them.     In  Rex 
V.  Justices  of  Cornwall  (c)  Patteson  J.  said  "  Is  there  any 
case  in  which  it  has  been  held  that  parties  were  not  bound 
to  appeal,  when  by  the  practice  of  the  sessions  there  was 
time  enough  for  giving  notice?"    The   New  Poor  Law 
Act  does  not  make  any  difference  in  the  period  for  giving 
notice  of  appeal :   Rex  v.  Justices  of  Suffolk  (d).     It  is  con- 
ceded that  if  the  November  sessions  were  not  practicable 
sessions  for  trying  the  appeal,  there   was  no  occasion  to 
enter  and  respite  the  appeal  at  them :  Rex  v.  Justices  of 
Devon  {e). 

(a)  It  was  said  in  argument  even  the  3(1  November  to  be  too 

^t  this  X9VLB  an   adjoaraed  ses-  early. 

wm  from  another  place,  and  that  (6)  Stat.  49  Geo,  d,  c.  124,  s.  2. 

tlineibreiD  contemplation  of  law  (c)  6  A.  &  £.  898;  Prater  v. 

^  senions  mast  be  taken  to  have  '  Hyde,  1  T.  R.  4 14,  was  also  cited. 

<^ioenced  on  the  day  when  they  {d)  5  N.  &  M.  603 ;  5.  C.  4  A. 

^n  at  the  place  from  which  they  &  £.  319. 

«ere  adjourned.    The  Court  gave  (e)  8  B.  &,  C.  G40;  S.  C.   4 

^  OfNBion  on  this  point,  holding  Man.  &  R.  148. 
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1843.  Unthank  in  support  of  the  rule.     The  queation  is  which 

J^X^^  ^^^^  ^^^  "®*^  sessions  after  the  service  of  the  suspended 

V.  order.     Since  the  passing  of  the  Poor  Law  Amendment 

W^iw'iRB    ^^^  ^^^  ^*''*  "^^  ^'  ^^'  ^^^  P""**  receiving  the  order  of 
removal  has  a  right  of  appeal^  unless  it  has  neglected  to 

appeal  at  a  sessions  held  at  the  least  thirty-five  days  after 

the  date  of  the  order.     By  the  79  sect,  no  person  can  be 

removed  until  twenty-one  days  after  notice  of  chargeability. 

By  sect.  8 1  notice  of  grounds  of  appeal  are  to  be  given  with 

the  notice  of  appeal  fourteen  days  at  least  before  the  first 

day  of  the  sessions.     There  can  be  no  question  that  the 

same  time  must  be  given  in  case  of  a  suspended  order  as 

in  the  case  of  actual  removal  of  a  pauper  under  an  order. 

The  period  of  appeal  must  be  computed  from  the  time  of 

the  service  of  the  suspended  order. 

Lord  Denman  C.  J. — ^The  officers  of  a  parish  to  which 
a  notice  of  removal  is  sent  are,  by  the  Poor  Law  Amend- 
ment Actf  entitled  to  twenty-one  days  to  consider  of  the 
expediency  of  an  appeal.  They  are  then  to  give  fourteen 
days'  notice  of  appeal.  They  would  be  debarred  of  the 
privilege  of  time  for  consideration,  if  they  were  bound 
to  give  notice  of  appeal  before  the  last  of  the  twenty-one 
days.  In  this  case  twenty-one  days  had  not  elapsed  in  time 
to  give  a  fourteen  days'  notice  to  the  November  sessions. 
The  Court  of  Quarter  Sessions  here  therefore  wrongly 
decided  that  an  appeal  at  the  Epiphany  sessions  was  too 
late,  and  the  rule  must  be  made  absolute. 

Pattbson,  Williams,  and  Coleridge  Js.  concurred. 

G.  Rule  absolute* 
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Craig  v.  Hasell.  ^^^^^^ 

Case.    The  declaration  stated  that  the  defendant  wick-         J^       ' 

ediy  aad  maliciously  intending  and  devising  to  oppress  and       ^^^^n 

iojure  the  plaintiff,  and  to  cause  him  to  be  unjustly  arrested  q^^^    j^^ 

aDd  imprisoned  by  our  sovereign  Lady  the   Queen,  and  to  declaration 
1  I  •  1  1     I         1     t      1         J  stated  that 

cause  and  procure  his  goods  and  chattels,  lands  and  tene-  defendant 

merits,  debts  and  credits,  to  be  wrongfully  appraised,  ex-  maliciously 

.         '.  o       ^     rr  '  intending  to 

(ended,  taken  and  seized  into  the  hands  of  our  said  Lady  injure  plaintiff, 
the  Queen,  and  thereby  wrongfully  and  injuriously  to  de-  JP  goods  wjd 
prive  plaintiff  of  his  personal  liberty  and  of  the  use,  enjoy-  lands  to  be 
meat,  benefit  and  advantage  of  his  lands  and  tenements,  ^^,^1  and  ex- 
goods,  chattels,  debts  and  credits,  and  to  bring  plaintiff  tended,  falsely 

.  ,     and  malicious- 
mto  great  disgrace  amongst  his  neighbours  and  other  faith-  i^  made  an 

ful  subjects  of  our  said  Lady  the  Queen,  and  to  put  him  p®*^Y*f  Ex-^ 

to  great  expense,  and  to  bring  him  to  ruin,  heretofore,  to  chequer,  that 

plaintiff  owed 
495/1  to  the  Queen,  and  that  plaintiff  was  in  embarrassed  circumstances,  and  that  the 
debt  was  in  danger  of  being  lost ;  and  defendant  maliciously  and  without  probable 
Close  for  issuing  an  extent  to  the  above  amount,  procured  to  be  issued  out  of  the 
Eicbequcr  a  writ,  directed,  &c.,  hy  ? irtue  of  which  he  caused  an  inquisition  to  be  taken, 
whereby  it  was  found  that  plaintiff  did  owe  the  debt  above  mentioned,  as  by  said  writ 
and  return  thereof  and  the  inquisition  thereto  remaining  in  the  Court  of  Exchequer 
•ppears.  And  defendant,  for  the  said  malicious  purposes,  afterwards  maliciously  and 
without  probable  cause  for  issuing  an  extent  to  the  amount  aforesaid,  procured  to 
be  issuea  out  of  the  Exchequer  another  writ,  commanding  the  sheriff  to  extend 
and  seise  the  plaintiff's  lands  and  chattels  until  the  said  debt  should  be  satisfied ;  by 
▼irtae  whereof  the  sheriff  seised  plaintiff's  goods  until  said  writ  of  extent  was  super- 
seded ;  and  afterwards  the  said  writ  of  extent  was  superseded  by  virtue  of  her  Majesty's 
writ  oif  supersedeas  issued  out  of  her  Majesty's  Court  of  Exchequer,  and  said  writ  of 
eitent  was  then  and  is  ended;  whereas  in  truth  plaintiff  owed  only  a  portion  of  the  said 
debt,  in,  only  70/.,  and  was  not  in  embarrassed  circumstances,  and  said  supposed  debt 
was  not  in  danger  of  being  lost. 

Plea,  that  auhough  true  it  is  that  the  execution  of  the  writ  of  extent  was  superseded, 
it  »u  by  the  grace  and  favour  of  the  Queen  granted  that  the  execution  of  the  said  writ 
of  extent  should  be  superseded  upon  the  terms  that  the  plaintiff  should  pay  the  sheriff's 
costs  rdating  to  the  execution,  which  terms  being  complied  with,  the  said  writ  was 
uperseded.     Verification. 

Special  demurrer  to  the  plea. 

It  was  objected  to  the  declaration,  that,  as  it  appeared  from  it  that  the  verdict  of  the 
jury  and  the  inquisition  were  unreversed  and  in  full  force,  the  declaration  itself  nega- 
tived the  fact  of  the  cause  having  reached  its  termination,  or  at  all  events  negatived 
tbe  want  of  probable  caose,  and  therefore  that  the  action  for  instituting  the  cause  mali- 
ciooalv  could  not  be  sustained. 

Beidy  1.  That  the  inquisition  was  no  part  of  the  grievance  complained  of,  that  the  writ 
of  eitent  was  the  grievance,  and  that  it  was  sufficiently  traced  to  its  dose. 

2.  That  the  plea  was  bad,  as  it  was  consistent  with  it  that  the  writ  of  extent  had 
^  toed  out  inaliciously,  and  without  any  probable  cause. 
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1843.  wit>  on  the  26tb  December,  1840,  in  order  to  carry  into 
effect  his  said  malicious  purposes  and  intentions,  wrong- 
fully, deceitfully,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  whatever  for  issuing  an 
extent  to  the  amount  hereafter  mentioned,  did  suggest  and 
represent,  and  cause  to  be  suggested  and  represented,  and 
cause  to  be  made  and  exhibited  a  certain  affidavit  of  him 
said  defendant,  in  her  Majesty's  Court  of  Exchequer  at 
Westminster,  representing  and  stating,  amongst  other  things, 
that  plaintiff  was  then  justly  and  truly  indebted  to  our 
sovereign  Lady  the  Queen  in  the  two  several  sums  of 
301/.  05.  1(L  and  194/.  lis.  4d.,  making  together  AQ5L 
lis.  llfif.,  being  so  much  of  her  Majesty's  monies  issued 
to  plaintiff  by  defendant  for  the  service  of  the  Westmore- 
land Regiment  of  Yeomanry  Cavalry,  and  unaccounted  for 
by  plaintiff,  and  that  said  501/.  Os.  Id.  and  194/.  1  \s.  4cf., 
making  together  495/.  1 U.  1  Xd,,  then  remained  wholly  un- 
paid by  plaintiff,  and  that  plaintiff  then  was  in  embarrassed 
and  insolvent  circumstances,  and  that  unless  some  method 
more  speedy  than  the  ordinary  course  of  proceeding  at  law, 
should  be  forthwith  had  against  plaintiff  for  the  recovery 
of  the  debt  so  falsely  represented  by  defendant,  and  stated 
in  said  affidavit,  to  be  due  and  owing  to  her  Majesty,  the 
same  was  in  danger  of  being  lost,  and  by  means  of  such 
unjust,  false  and  deceitful  representations  and  affidavit, 
there  did  issue  out  of  said  Court  of  Exchequer,  and  de- 
fendant, in  order  to  carry  into  effect  bis  said  purposes  and 
intentions,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
wrongfully,  maliciously  and  injuriously,  and  without  any 
reasonable  or  probable  cause  whatever  for  issuing  an  ex- 
tent to  the  amount  aforesaid,  caused  and  procured  to  be 
issued  by  and  out  of  her  Majesty's  Court  of  Exchequer  at 
Westminster,  a  certain  writ  of  our  Lady  the  Queen,  directed 
to  A.  and  B.,  whereby,  after  reciting  that  her  Majesty  was 
informed  that  plaintiff  was  indebted  to  her  Majesty  in 
divers  sums  of  money,  being  her  Majesty's  monies  issued 
to  plaintiff  for  the  service  of  said  regiment,  no  part  whereof 
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had  beeD  paid  to  her  Majesty's  use,  the  said  persons  (to         1843. 

whom  the  writ  was  directed)  were  commanded,  at  such  day        zT"^^^"^ 

...  CnAfG 

and  place  as  they  should  for  that  purpose  appoint,  dili-  v, 

gently  to  attend  in  and  about  the  premises  with  effect,  Hasell. 
and  duly  take  an  inquisition  thereof  on  the  oaths  of  good 
and  lawful  men  of  the  county  of  Middlesex,  and  have  the 
same  before  the  barons  of  her  Majesty's  Exchequer  at 
WesUninster,  on  the  11th  January  then  next,  to  be  then 
delivered  under  the  seals  of  said  A.  and  B.  with  said  com- 
missioD.  By  virtue  of  which  said  writ,  and  by  the  means 
and  representations  aforesaid,  defendant  afterwards  caused 
a  certain  inquisition  to  be  taken  within  said  county  of 
Middlesex,  and  there  was  taken  an  inquisition,  on  the 
26th  December,  1840,  before  the  said  A.  and  B.,  on  the 
oath  of  divers,  to  wit,  twelve  good  and  lawful  men  of  said 
county  of  Middlesex,  whereby  it  was  found  that  plaintiff, 
on  the  day  of  taking  that  inquisition,  was  justly  and  truly 
indebted  to  her  Majesty  in  the  several  sums  of  301/.  05.  7d. 
and  194/.  1  Is.  4d.,  making  together  495/.  1 15.  1  Id.,  being 
80  much  of  her  Majesty's  monies  issued  to  plaintiff  by  de- 
fendant for  the  service  of  the  Westmoreland  Regiment  of 
Yeomanry  Cavalry,  and  unaccounted  for  by  plaintiff,  as  by 
said  writ  and  return  thereof  and  the  inquisition  thereto 
annexed  remaining  in  her  Majesty's  said  Court  of  Exche- 
quer at  Westminster  appears.  And  by  reason  of  and  upon 
Slid  false,  unjust  and  deceitful  suggestion  and  representation 
ind  aflSdavit,  so  made  as  aforesaid,  and  for  the  malicious 
intents  and  purposes  aforesaid,  afterwards,  to  wit,  on  the 
%th  December,  1840,  there  did  issue  out  of  her  said 
Majesty's  Court  of  Exchequer,  and  defendant  did  wrong- 
fully,  falsely,  fraudulently  and  maliciously,  and  without  any 
reaiooable  or  probable  cause  whatsoever  for  issuing  an 
extent  to  the  amount  aforesaid,  cause  and  procure  to  be 
ittoed  by  and  out  of  said  Exchequer  a  certain  other  writ 
of  our  said  Lady  the  Queen,  directed  to  the  sheriff  of  the 
county  of  Cumberland,  by  which  said  writ,  after  reciting 
^  ioquisitioUi  said  sheriff  was  commanded  to  take  the 
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1843.  plaintiff  by  his  body,  and  keep  him  safely  and  securely  in 
prison  till  her  Majesty  should  be  fully  satisfied  said  debt, 
and  diligently  to  inquire  what  lands  and  tenements  and  of 
what  yearly  value  plaintiff  then  had  in  said  last-mentioned 
sheriff's  bailiwick,  and  what  goods  and  chattels,  and  of 
what  sorts  and  prices,  and  what  debts,  credits,  specialties 
and  sums  of  money  plaintiff,  or  any  person  or  persons  to 
his  use  or  in  trust  for  him,  then  had  in  said  bailiwick,  and 
all  and  singular  such  goods  and  chattels,  lauds  and  tene- 
ments, debts,  credits,  specialties  and  sums  of  money,  to 
appraise  and  extend  and  take  and  seize  into  the  bands  of 
her  said  Majesty  thereto,  to  remain  till  her  said  Majesty 
should  be  fully  satisfied  said  debt.  And  by  means  of  said 
false  representations  and  affidavit  said  last-mentioned  writ 
was  delivered  to  the  sheriff  of  Cumberland  on  the  1st  of 
January,  1841 ;  and  defendant,  in  farther  prosecution  of  his 
said  malicious  intents  and  purposes  against  plaintiff,  after- 
wards and  before  the  return  of  the  last-mentioned  writ,  to 
wit,  on  the  1st  January,  1841,  wrongfully  and  maliciously 
procured  to  be  delivered  the  last-mentioned  writ  to  C,  then 
being  sheriff  of  the  said  county  of  Cumberland,  to  be  ex- 
ecuted in  due  form  of  law,  by  virtue  whereof  said  sheriff 
afterwards  and  before  the  return  of  the  last- mentioned  writ, 
to  wit,  on  the  day  and  year  last  aforesaid,  within  the  baili- 
wick of  said  sheriff,  seized  and  took  into  her  Majesty's 
hands  divers  goods  and  chattels  of  plaintiff,  and  kept  and 
detained  same  in  his  custody,  by  virtue  of  said  last-men- 
tioned writ  of  extent,  until  said  writ  of  extent  was  super- 
seded as  hereinafter  mentioned.  And  plaintiff  avers  that 
afterwards,  to  wit,  on  the  1st  June  in  the  year  last  aforesaid, 
said  writ  of  extent  was  superseded  in  respect  of  plaintiff  by 
virtue  of  her  Majesty's  writ  of  supersedeas,  issued  out  of 
her  Majesty's  Court  of  Exchequer  at  Westminster  for  that 
purpose,  and  said  writ  of  extent  was  then  and  is  ended. 
Whereas  in  truth  and  in  fact  plaintiff,  at  the  time  of  such 
false  and  deceitful  representation  and  suggestion,  and  up 
to  the  time  of  making  and  filing  such  affidavit,  was  not 
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jastly  and  truly  indebted  to  our  said  Lady  the  Queen  in  the 
Slid  301/.  05.  7d.,  or  any  part  thereof,  nor  was  said  plain- 
tiff indebted  to  our  Lady  the  Queen  in  said  194/.  lis.  4d., 
bat  only  in  a  small  portion  thereof,  to  wit,  in  70/.  I  Is.  8d', 
and  no  more,  for  monies  of  her  Majesty  issued  to  plaintiff 
bj  defendant  for  the  service  of  said  regiment,  and  unac- 
counted for  by  plaintiiF,  or  in  any  other  manner.  And 
whereas  in  truth  and  in  fact  plaintiff  was  not  in  embarrassed 
and  insolvent  circumstances,  and  whereas  in  truth  and  in 
fact  said  supposed  debt  was  not  in  danger  of  being  lost, 
unless  some  method  more  speedy  than  the  ordinary  course 
of  proceeding  at  law  should  be  then  forthwith  had  against 
plaintiff  for  the  recovery  of  the  supposed  debt,  so  repre- 
sented by  defendant  to  be  due  and  owing  to  her  Majesty, 
which  said  matters  and  things  defendant  at  the  times  afore- 
said well  knew,  by  means  of  which  said  false  and  deceitful 
representation  and  suggestion  and  affidavit  and  malicious 
suing  out  and  prosecuting  of  said  writ  of  extent  against 
plaintiff,  and  the  proceedings  thereon  had  before  the  same 
could  be  superseded,  the  plaintiff  lost  the  use,  benefit  and 
advantage  of  bis  said  goods  and  chattels,  and  was  not  only 
prevented  from  consuming  or  otherwise  disposing  of  his 
said  goods  and  chattels,  but  also  from  cultivating  his  lands, 
ind  was  disabled  and  prevented  from  recovering  and  obtain- 
ing payment  of  divers  debts  and  monies  owing  to  him,  and 
was  thereby  disabled  from  discharging  debts  and  monies 
owing  from  bim,  and  supplying  other  his  necessary  uses 
and  occasions,  and  was  injured  in  his  credit  and  reputation, 
so  that  various  persons,  to  whom  plaintiff  was  indebted,  by 
reason  of  the  premises,  required  to  have  the  debts  due  to 
them  from  plaintiff  immediately  paid,  and  which  they  other- 
wise wonid  not  have  done,  and  in  particular  one  £).,  to 
whom  a  large  sum  of  money  was  then  owing  from  plaintiff, 
who  by  reason  of  the  premises  was  unable  to  discharge 
tame,  sold  and  disposed  of,  at  a  price  greatly  below  the 
Ktual  value  thereof,  certain  buildings  and  hereditaments 
of  pitbtiff,  which  were  then  vested  in  said  D.  as  a  security 
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1843.  by  way  of  mortgage  for  the  said  sum  of  money,  with  a  power 
of  sale  given  to  said  D,  for  that  purpose,  whereby  plaintiiF 
was  deprived  of  large  rents,  gains  and  profits,  which  other- 
wise would  have  arisen  and  accrued  to  him  from  said  build- 
ings and  hereditaments,  amounting  yearly  to  a  large  sum, 
to  wit,  the  sum  of  200/.;  and  particularly  one  i?.,  then 
being  a  creditor  of  plaintiiF,  made  a  certain  affidavit,  and 
gave  a  certain  notice,  for  the  purpose  of  making  plaintiiF  a 
bankrupt.  And  plaintiiF,  by  means  of  the  premises,  had 
been  compelled  to  pay  to  divers  other  creditors  di?ers  other 
sums  of  money,  due  to  them  respectively  from  plaintiflF, 
sooner  than  they  would  otherwise  have  required  the  same, 
and  also  to  pay  divers  costs,  charges  and  expenses,  as  well 
in  defending  himself  from  the  said  proceedings,  and  pro- 
curing said  writ  of  supersedeas  to  be  issued  and  otherwise, 
as  for  certain  fees  claimed  and  demanded  by  said  sheriiF  of 
Cumberland  and  his  oificers,  and  by  reason  of  the  premises 
the  plaintiiF  is  not  only  greatly  hurt  in  his  good  name, 
credit  and  reputation,  but  has  been  otherwise  greatly  in- 
jured, damaged  and  oppressed,  &c. 

3rd  plea.  That  although  true  it  is  that  the  execution  of 
the  said  writ  of  extent  in  the  said  declaration  mentioned 
was  superseded,  yet  the  defendant  says  that  before  the  said 
issuing  of  the  said  writ  of  supersedeas  in  the  said  declaration 
mentioned,  to  wit,  on  the  said  first  day  of  June,  1841,  it  had 
been  and  was  at  the  request  of  the  plaintiff,  and  by  the 
grace  and  favour  of  our  said  Lady  the  Queen,  granted  and 
allowed  to  the  plaintiff  by  and  on  behalf  of  our  said  Lady 
the  Queen,  that  the  execution  of  the  said  writ  of  extent 
should  be  superseded  upon  certain  terms  being  then  there- 
fore complied  with  by  the  plaintiff,  to  wit,  that  the  plaintiff 
should  pay  to  the  said  sheriff  the  costs  and  charges  of  the 
said  sheriff  of  and  relating  and  incidental  to  the  execu- 
tion of  the  said  writ  of  extent,  which  said  terms  being  then 
assented  to  and  complied  with  by  the  plaintiff,  the  execution 
of  the  said  writ  of  extent  was  thereupon  then  accordingly 
superseded  by  virtue  of  her  said  Majesty's  said  writ  of 
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supersedeas  as  aforesaid ;  and  the  said  writ  of  extent  was 
not,  nor  has  been,  nor  is  superseded  or  ended,  otherwise 
or  on  any  other  account,  or  for  any  other  cause  than  as  in 
this  plea  aforesaid.     Verification,  &c. 

Special  demurrer  on  the  ground  that  the  plea  does  not 
denj  or  confess  any  allegation  of  the  declaration;  that,  if  it 
be  a  denial  of  the  supersedeas  as  stated  in  the  declaration, 
there  should  have  been  a  traverse  thereof,  and  the  plea 
should  have  concluded  to  the  country,  and  it  is  only  an 
argumentative  denial  of  the  supersedeas,  and  the  termi- 
nation of  the  suit  in  the  declaration. 

W.  H>  Watson  in  support  of  the  demurrer.  The  plea  is 
bad.  The  declaration  states  that  the  proceedings  against 
the  plaintiff  were  ended  by  supersedeas,  and  the  plea 
neither  traverses  the  determination  of  the  proceedings,  nor 
does  it  confess  and  avoid  the  alleged  cause  of  action,  but  it 
states  that  the  supersedeas  was  obtained  by  arrangement. 
If  the  supersedeas  was  a  qualified  supersedeas,  the  plea 
should  have  traversed  that  the  proceedings  were  ended 
modo  et  form^. 

Cowling  contrd.  The  plea  is  good,  and  the  declaration 
is  bad.  The  declaration  alleges  that  the  defendant  mali- 
ciously and  without  probable  cause  made  an  affidavit  that 
the  plaintiff  was  indebted  to  the  queen  in  a  certain  amount, 
and  that  the  debt  was  in  danger  of  being  lost,  lilless  an 
extent  were  issued  to  recover  it.  The  plaintiff  in  the  first 
place  does  not  charge  that  the  extent  was  issued  without 
probable  cause  as  to  part  of  the  debt,  but  merely  that  there 
was  no  probable  cause  as  to  the  whole  amount.  He  admits 
^t  be  did  owe  part  of  the  amount,  and  a  jury  by  their 
verdict  have  found  that  he  owed  the  whole  amount.  The 
inquisition  remains  of  record,  and  is  evidence  that  that  is 
^tnally  true,  which  the  plaintiff  says  the  defendant  had  no 
pfobable  cause  for  suggesting.  A  scire  facias  may  at  any 
tune  issue  upon  that  inquisition.     It  was  incumbent  upon 
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1843.  the  plaintiff  to  shew  that  all  the  proceedings  against  him 
had  been  determined  before  commencement  of  this  action, 
and  to  shew  how  they  were  determined.  The  supersedeas 
is  not  set  out,  and  it  does  not  appear  that  all  the  proceedings 
have  been  ended  by  it,  or  that  any  of  them  have  been  ended 
by  the  consideration  of  the  Court  In  Whitworth  ▼.  HaU{d), 
it  was  held  that^  in  an  action  for  maliciously  suing  out  a 
commission  of  bankrupt  it  must  be  averred  and  proved 
that  the  commission  was  superseded  before  the  commence- 
ment of  the  action.  In  a  case  of  bankruptcy,  the  superse- 
deas ends  all  the  proceedings,  but  here  it  has  only  set  aside 
the  execution.  A  nolle  prosequi  is  no  such  determination  of 
an  indictment  as  to  enable  the  party  indicted  to  bring  his 
action  for  malicious  prosecution,  Goddard  v.  Smith  {b). 
\Wightman  J.  Suppose  an  affidavit  that  a  party  was  going 
abroad  to  be  made  maliciously,  in  order  to  procure  a 
judge's  order  for  his  arrest^  would  it  be  necessary  to  shew 
that  the  action  itself  had  been  altogether  determined,  before 
an  action  could  be  brought  against  the  party  making  the 
affidavit?]  It  would  :  Parker  v.  Langly(^c)  ;  but  here  the 
only  grievance  is  as  to  the  amount  for  which  the  extent 
issued,  [ffightrnan  J.  The  declaration  denies  the  em- 
barrassment of  the  plaintiff's  circumstances  as  well  as  the 
debt.]  It  appears  upon  the  face  of  the  declaration  that 
there  was  probable  cause,  for  the  inquisition  is  conclusive 
upon  that  point  In  Reynolds  v.  Kennedy  {d),  it  was  held, 
if  the  condemnation  of  goods  by  sub-commissioners  for 
not  paying  duty  be  reversed  by  the  commissioners  of  appeal 
in  Ireland,  an  action  for  malicious  prosecution  does  not  lie 
against  the  informer,  for  the  judgment  of  the  sub-commis- 
sioners, though  reversed,  shews  there  was  foundation  for 
the  information.  He  cited  also  Vatiderberghv.  Blake  {e) 
and  Mellor  v.  Baddeley{f). 

The  plea  is  good.  It  alleges  that  the  execution  of  the  ex- 
tent was  set  aside  as  an  act  of  grace  and  upon  the  terms  of 

(a)  3  B.  &  Ad.  695.  (d)  1  Wils.  93S. 

(b)  3  Solk.  245.  (e)  Hard.  195. 

(c)  10  Mod.  145,  209.  (/)  2  0.  &  M.  675. 
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the  plaintiff  paying  all  costs.  An  action  for  a  malicious  pro- 
secution cannot  be  maintained  where  the  former  cause  was 
terminated  by  a  stet  processus  with  the  consent  of  the 
parties;  WUkinson  v.  How€l{a\  This  mode  of  termi- 
nation does  not  furnish  any  evidence  that  the  action  was 
without  probable  cause. 
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Craig 

V. 

Hasbll. 


f .  H.  Watson  in  reply.  The  finding  of  the  jury^  in  a 
case  like  the  present,  is  no  obstacle  to  the  maintenance  of 
the  action,  for  it  is  altogether  an  ex  parte  proceeding : 
Wnt  on  Extents,  ch.  4.  By  the  supersedeas  all  the  pro- 
ceedings in  the  Court  of  Exchequer  were  ended.  Hey" 
wood  ▼•  Collinge  {b)  shews  that  it  is  not  necessary  to  aver 
that  proceedings  have  been  formally  determined,  if  they  are 
alleged  to  be  a  malicious  abuse  of  the  process  of  the  Court. 
Grainger  v.  HUl(c)  is  a  similar  authority.  ^Cowling 
referred  to  Bird  v.  Line  (d),  to  shew  that  an  action  could 
Dot  be  brought  for  a  malicious  arrest  pendente  lite.] 
[Patte$on  J.  The  setting  aside  a  capias  ad  respondendum, 
because  an  affidavit  that  the  defendant  was  going  abroad  is 
Use,  would  be  altogether  independent  of  the  debt  which 
might  be  the  subject-matter  of  the  suit.]  The  present 
case  is  analogous,  for  it  is  only  where  the  debt  is  in  danger 
that  the  extent  can  issue,  and  the  gravamen  of  the  charge 
ii  that  the  defendant  falsely  suggested  the  debt  to  be  in 
danger.  The  declaration  is  in  the  form  to  be  found  in  8 
Ventworth*$  Pleader,  324,  and  said  to  be  drawn  by  Wood  B. 

The  plea  pleads  that  which  is  merely  evidence  to  negative 

Ae  want  of  probable  cause. 

Cur.  adv.  vult. 


Lord  Den  MAN  C.J.  in  Hilary  Vacation,  (February  11), 
delivered  the  judgment  of  the  Court  (e)  as  follows  : — ^Tbis 


(«)  M.  ft  M.  496. 
(i)9A.&£.S68;  S.  C.  1  P. 
&D.909. 
(c)4BiDg.N.  C.  3J2. 
(i)  Com.  100. 


(e)  The  case  was  argued  before 
Lord  DewmoHf  C.  J.,  Faittson^ 
Coleridge  9n6  WightmanJi,,  but 
Coleridge  J.  was  not  present  during 
the  latter  part  of  the  ai^^ament. 
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was  an  action  for  maliciously  and  without  reasonable  or  pro- 
bable  cause,  proceeding  against  plaintiff  in  the  Exchequer. 
The  declaration  stated  that  defendant  maliciously  &c«  sued 
out  a  writ,  on  which  an  inquisition  was  held  before  the  sheriff 
of  Middlesexi  and  the  jury  found  that  the  plaintiff  was  in- 
debted to  the  crown  in  a  sum  of  495/.  lis.  1  \d. ;  then  that 
the  defendant  maliciously  &c.,  caused  to  be  sued  out  a  writ 
of  extent  against  the  defendanti  directed  to  the  sheriff  of 
Cumberland,  who  levied  thereon,  and  kept  possession  until 
the  writ  of  extent  was  superseded  by  writ  of  supersedeas 
from  the  Court  of  Exchequer,  and  the  said  writ  of  extent 
was  then  and  is  ended. 

The  defendant  pleaded  that  the  writ  of  supersedeas  was 
issued  as  matter  of  grace  and  favour  of  the  crown  at  the 
request  of  the  plaintiff,  the  plaintiff  paying  the  sheriff's 
costs,  and  in  no  other  way.  To  this  plea  there  was  a 
demurrer.  The  plaintiff  argued  that  his  declaration  did  all 
required  by  law  to  found  this  action,  having  given  a  history 
of  what  was  done  with  the  writ  averred  to  be  so  sued  out. 

The  answer  made  at  the  bar  was,  that  the  verdict  of  the 
jury,  and  the  inquisition,  remaining  still  in  Court  unreversed 
and  in  full  force,  the  declaration  itself  negatived  the  neces- 
sary fact  of  the  cause  having  reached  its  termination,  and 
at  all  events  that  that  fact  appearing  in  the  declaration 
negatives  the  want  of  reasonable  and  probable  cause,  and 
forbids  the  Court  to  infer  the  malice,  which  is  also  essential 
for  the  maintenance  of  this  action. 

Much  learning  was  employed  in  the  argument,  and 
several  expressions  drawn  from  particular  cases,  which  it 
would  not  be  easy  to  make  consistent  in  all  respects  with 
each  other.  But  we  are  of  opinion  that  there  is  a  fallacy 
in  treating  the  inquisition  as  any  part  of  the  proceeding 
complained  of.  The  debt,  though  found  by  a  jury  on  ex 
parte  evidence,  may  perhaps  have  been  a  just  and  true  debt; 
and  yet  a  party  suing  maliciously,  and  with  a  view  to  annoy 
plaintiff  by  ulterior  proceedings,  and  afterwards  with  that 
object  praying  an  extent  for  securing  that  debt,  as  if  it  were 
in  danger  of  being  lost  to  the  crown,  when  he  knew  it  not 
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to  be  in  daoger,  may  produce  consequences  injurious  and 
ereD  niioons  to  the  debtor^  by  this  latter  proceeding,  so 
well  calculated  to  affect  his  credit,  and  bring  demands  upon 
him.  The  writ  of  extent  is  the  grievance ;  and  all  that  the 
role  of  law  in  cases  of  malicious  prosecutions  requires,  is 
that  the  writ  of  extent  should  be  traced  to  its  close  :  and 
that  is  done  by  showing  it  discharged  by  the  Court,  though 
DpoD  an  arrangement,  and  by  consent. 

It  is  by  no  means  improbable,  that  the  crown  may  in 
sach  a  case  be  induced  to  accord  its  grace,  from  a  persua* 
sioo  that  the  proceeding  originated  in  malice.  Such  a  ter- 
mination of  the  case  negatives  no  fact  essential  to  main- 
taining the  action,  and,  notwithstanding  some  language  used 
in  the  case  in  Wikou,  it  is  not  necessary  that  either  that  or 
toy  hci  in  the  declaration  should  lead  the  Court  to  infer 
malicious  motives*  This  at  least  is  solely  in  the  province 
«f  the  jury. 

The  declaration  being  sufficient,  the  plea  is  clearly  bad. 
Consistently  with  all  the  facts  stated  in  it,  the  writ  of  extent 
may  have  been  sued  out  by  the  defendant  without  any 
reMonable  or  probable  cause,  and  yet,  if  it  was,  the  facts 
stated  do  not  justify  the  defendant  in  so  doing.  The  judg« 
ment  muat  be  for  plaintiff. 

D.  Judgment  for  plaintiff. 
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The  Queen  v.  The  Inhabitants  of  Cumberworth 

Half  (a). 

On  appeal  to  the  West  Riding  Sessions  for  October,  1842,  The 

agiiost  an  order  for  the  removal  of  William  Burdeit,  &c.  jeTsutXhat 

(a)  Decided  in  Hil.  T.  1844  (Jan.  SO).  he  was  bound 

by  **c<nfenani 
iodfoUire,'*  and  that  before  the  expiration  of  his  apprenticeship  his  time  was  purchased 
on  bjlus  brother. 

Biidf  that  it  sufficiently  appeared  that  the  pauper  was  not  a  parish  apprentice. 

A  ptHind  of  appeal  stated  that  pauper  "  rented  a  tenement  consisting  of  the  keeping  or 
fcedinK  of  a  cow  oy  and  on  the  land  and  premises  of  A,  for  one  whole  year,  and  which 
vat  ot  the  ?alue  of  10^  a  year,  &c.,  whereby  the  pauoer  acauired  a  settlement,"  &c. 

HeU^lhat  this  statement  was  insufficient,  as  it  did  not  snew  that  the  contract  was 
fm  paitare  feeding  throagfiout  the  year,  so  as  to  constitute  a  tenement. 
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1843.        from  the  township  of  Denby  to  the  pariih,  township  < 

Th  QuBBN     P'^^^  ^^  Cumberworth,  both  in  the  said  riding,  the  sessioi 

V.  confirmed  tlie  order,  subject  to  the  opinion  of  this  Cou 

iDbabitsntt  of  «i.     r  n 

Cumber-      upon  the  following  case : 

WORTH  Half.      The  examination  of  the  pauper  stated,  *^  that  he  is  sixt 

nine  years  of  age,  and  that  the  place  of  his  settlement 
Cumberworth  Half,  in  the  said  riding,  which  be  gained  I 
apprenticeship  with  Amos  Burdelt^  of  Gilfit,  in  Cumbe 
worth  Half  aforesaid.  When  I  was  about  fourteen  yea 
of  age,  I  was  put  out  an  apprentice  by  covenant  indeniu 
to  the  said  A.  Burdtit,  for  the  term  of  seven  years,  to  leai 
the  trade  of  a  clothier,  and  I  went  to  and  resided  with  tl 
said  A.  Burdettf  in  Cumberworth  Half,  under  the  sa 
indenture,  for  five  years  and  six  months,  when  my  brotbc 
Joseph  Morton^  purchased  my  time  out  with  my  master  fi 
the  sum  of  two  guineas,  which  was  paid  by  my  motbc 
and  the  indentures  were  destroyed,  and  I  have  never  dm 
any  act  since  whereby  to  gain  a  settlement/' 

On  the  hearing  of  the  appeal,  as  soon  as  the  respondca 
had  opened  their  case,  the  appellants  objected  that  the  sa 
examination  was  insufficient  on  the  face  of  it,  and  that  tl 
said  order  of  removal  ought  on  that  ground  to  be  quashed 

The  grounds  of  insufficiency  relied  on  under  grounds  < 
appeal,  which  properly  pointed  them  out,  were,  that  tl 
alleged  indenture  of  apprenticeship  was  neither  shewn  i 
have  been  produced  before  the  justices  who  took  the  sa 
examination,  nor  was  its  loss  or  destruction  sufficient 
shewn  to  let  in  secondary  evidence  of  such  indenture,  at 
that  if  a  sufficient  foundation  were  laid  in  the  said  examin 
tion  to  warrant  the  reception  of  such  secondary  evidenc 
then  that  the  secondary  evidence  given  respecting  the  sa 
indenture  was  wholly  defective  and  insufficient  in  the  fc 
lowing  respects,  that  is  to  say,  that  it  did  not  appear  by  tl 
examination,  whether  fVm.  BurdeU  was  a  parish  appre. 
tice,  or  by  whom  he  was  bound,  or  who  were  the  parti) 
to  the  supposed  indenture,  and  that,  if  he  were  m  pari 
apprentice,  then  that  it  does  not  appear  by  the  examinatic 
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wfaelber  the  binding  was  allowed   by  two  justices  of  the         i84d. 

petce;  and  that  it  did  not  appear  by  the  examination,  either      ^"^n^^^^ 
l1  ;.  r      •        1     .  .      The  Queen 

toat  the  money  given  or  contracted  for  in  relation  to  such  t;. 

apprentice  was  inserted  in  the  said  indenture^  or  that  the  Inh^bitanu  of 

laid  indenture  was  duly  stamped  in  pursuance  of  the  statutes  worth  Half. 

io  force  it  the  time  when  it  was  executed. 

The  Court  of  Quarter  Sessions^  after  hearing  counsel  on 
both  aides,  upon  the  alleged  insufficiency  of  the  ezamina* 
tioDf  overruled  the  objections  taken,  and  held  the  exami- 
nation good. 

The  appellants,  after  such  decision  of  the  Court,  con- 
ceded that  the  respondents  could  prove  the  settlement 
Hated  in  the  examination,  and  that  settlement  was  taken  as 
proved. 

The  appellants  proposed  to  rely  on  a  subsequently  acquired 
lettlement  as  set  out,  in  a  ground  of  appeal,  the  material  part 
of  which  stated,  that,  subsequent  to  the  alleged  appren- 
ticeship in  Comberworth  Half,  in  or  about  the  year  1812, 
tk  pauper  ^  rented  and  occupied  a  tenement  at  Denby  Hall, 
ia  your  said  township  of  Denby,  consisting  of  the  keeping 
9r feeding  of  a  cow,  of  which  he  was  the  owner,  by  and  on 
the  land  and  premises  of  James  Haigh,  of  Denby  Hall 
aforesaid,  for  the  space  of  one  whole  year,  and  which  was 
of  the  valae  of  10/.  a  year  at  the  least,  and  for  which  the 
ptaper  paid  to  James  Haigh  4s.  a  week  during  the  whole 
]ftar,  whereby  the  pauper  did  acquire  a  settlement,  and 
ii  now  legally  settled  in  your  said  township  of  Denby.'* 
The  respondents  upon  this  admitted  that  the  facts  stated 
is  the  seventh  ground  of  appeal  were  all  true,  and  it  was 
igreed  by  the  counsel  on  both  sides  that  evidence  suffi- 
dent  to  establish  the  above  ground  of  appeal  should  be 
fskea  as  having  been  adduced  by  the  appellants,  but  the 
coanaei  for  the  respondents  objected  that  the  above  ground 
did  not  ahew  upon  the  face  of  it  a  legal  settlement  in  the 
township  of  Denby. 

After  hearing  this  question  argued,  the  Court  of  Quarter 
Sessions  decided  that  the  above  ground  of  appeal  did  not 


312  CASES  IN  THE  QUEEN's  BENCH, 

1843.        shew  upon  the  face  of  it  a  legal  settlemeDt  in  the  township, 

""^^^"^"^      and  thereupon  confirmed  the  said  order  of  removal,  subject 

9,  to  the  opinion  of  the  Court  of  Queen's  Bench. 

Inbabiunta  of      jf  the  Court  of  Queen's  Bench  shall  be  of  opinion  either 

Cumber-  ... 

WORTH  Half,  that  the  examination  is  bad,  as  contended  by  the  counsel 

for  the  appellants,  or  that  the  said  ground  of  appeal  does 
shew  a  legal  settlement  in  Denby,  then  the  order  of  re- 
moval and  the  order  of  sessions  to  be  quashed,  otherwise 
the  order  of  sessions  and  the  order  of  removal  to  stand 
confirmed. 

Sir  G.  Letvin  and  Overend  in  support  of  the  order  of 
sessions  (a).  The  term  '^  covenant  indenture"  shews  that 
the  pauper  was  not  a  parish  apprentice.  Statute  43  Eliz. 
c.  2,  s.  5,  which  first  authorised  the  binding  of  paupers  by 
parish  officers,  speaks  of  a  *^  covenant  indenture"  in  contra- 
distinction to  the  parish  indenture,  for  the  section  says  that 
**  the  same"  (that  is  a  binding  by  parish  officers)  "  to  be  as 
effectual  to  all  purposes,  as  if  such  child  were  of  full  age, 
and  by  indenture  ofcovetiant  bound  him  or  herself/'  In  a 
parish  indenture  the  covenants  are  collateral ;  the  essence 
of  the  instrument  consists  in  the  statutory  sanction,  ^t 
all  events  the  examination  shews  a  prim'A  facie  case,  which 
it  was  for  the  appellants  to  meet  by  stating  that  the  pauper 
was  a  parish  apprentice.  [Lord  Denman  C.  J.  We  will 
bear  the  argument  as  to  the  character  of  the  indenture,  be- 
fore going  into  the  question  on  the  grounds  of  appeal. 
The  loss  of  the  indenture  we  think  sufficiently  stated.] 

Hall  and  Pashley  contra.  Even  if  the  phrase  '^  covenant 
indenture"  be  a  well-known  popular  phrase  in  contradis- 
tinction  to  parish  indenture,  the  examination  must  possess 
legal  certainty.  It  is  important  to  the  appellants  to  know 
distinctly  by  which  sort  of  indenture  the  pauper  was  bound, 
otherwise  ihey  cannot  properly  direct  their  inquiries,  as 

(a)  This  point  was  argued  in  Lord  Denman  C.  J.,  Wiliiams, 
Mich.  T.  1843  (Nov.  11),  before      Coleridge  and  Wightnwn  Js. 
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the  facts  esseutial  to  settlement  under  the  one  indenture  or 

the  other  are  materially  different.  ^    _ 

•^  „  ,        ,  TheQuEEw 

Lur.  adv  vuU.  «. 

Inhabitants  of 

CUMBER- 

The  question  on  the  sufficiency  of  the  examinations  was   worth  Half. 
argued  in  Hilary  term,  1844  (Jan.  20). 

Sir  G.  Lewin  and  Overend  in  support  of  the  order  of 
sessions.  They  contended  that  the  grounds  of  appeal  did 
Dot  shew  that  the  cow  was  to  be  fed  from  the  growing 
produce  of  the  land  throughout  the  year,  so  as  to  constitute 
a  tenement ;  that  the  contract  would  have  been  complied 
with  if  the  cow  had  been  fed  on  the  premises  with  dry 
food  during  part  of  the  year;  that  at  all  events  the  state- 
ment was  ambiguous,  and  that  no  intendment  should  be 
made  in  its  favour.  They  referred  to  2  NoL  P.  L.  19 
(4th  ed.).  Rex  v.  Tisbury,  there  cited,  Rex  v.  Sutton  St. 
Edmutid's{a),  Rex  v.  Piddletrenihide  {b),  Rex  v.  Stoke- 
ttpoH'Trent  {c).  Rex  v.  Darley  Abbey {d).  Rex  v.  Mimter{e\ 
Bejv.  Bardwell(f),  Rex  v.  Thornham{g). 

Hall  and  PashUy  contrA.  That  which  the  pauper  rented 
aod  occupied  is  stated  in  terms  to  be  a  tenement,  and  to 
liave  consisted  of  the  feeding  of  the  cow  "  by  and  on  the 
land."  [Coleridge  J.  It  is  ''  by  and  on  the  land  and  pre* 
aities."]  It  is  all  alleged  to  be  a  tenement,  and  the  feeding 
with  bay  severed  previously  to  the  contract  would  not  be  a 
feeding  **  by  and  on  the  land.''  [Coleridge  J.  The  tene- 
ment is  not  alleged  by  itself  to  have  been  of  the  value  of 
10/.  a  year.]  It  is  said  **  which  wa%  of  the  value  of  10/.  a 
Jfear;"  that  must  refer  back  to  the  singular  noun  ''tene- 
ment," and  all  the  intervening  words  be  read  in  a  paren- 

(a)  1  B.  &  C.  536 ;  S,  C.  2  D.  (c)  3  Mau.  &  S.  376. 

4R.  800.  (/)  2  B.  &  C.  161;  S.  C.  3  D, 

(*)  3  T.  R.  77«.  &  R.  369. 

(e)  10  East,  496.  (g)  6  B.  &  C.  733 ;  S,C.9  D. 

(d)  14  East,  380.  &  R.  763. 
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thesis.     It  must  be  remembered  that  the  ability  to  pay  10/. 

J^X^^      a  year  is  the  ground  of  settlement  by  renting  a  tenement : 

V.  Kinver  v.  Stone  {a);  and   '^  in  all  doubtful   cases/'   says 

^"cJ«£R-  ""^  ^^ll^ri.  in  Rex  V.  Piddletrenthide(b\  *'  one  leading  ground 

woiTH  Half,  is,  the  ability  of  the  pauper  to  pay  10/.  per  annum." 

Lord  Denm  AN  C.  J. — The  first  question  is,  whether  the 
examination  is  good,  and  on  that  point  we  have  entertained 
a  good  deal  of  doubt,  but  we  are  now  of  opinion  that  the 
words  '^  covenant  indenture/'  in  this  case,  are  sufficiently 
descriptive  to  shew  that  it  was  not  a  parish  indenture. 

As  to  the  ground  of  appeal,  I  think  it  does  not  allege  a 
contract  for  the  renting  a  tenement;  Rex  v.  IHsbuiy(c) 
shews  that  to  constitute  a  tenement  there  must  be  the 
enjoyment  of  profit  issuing  out  of  the  land  itself.  The 
reasonable  construction  of  this  contract  is,  that  the  cow 
might  be  fed  for  part  of  the  year  by  hay  ''  on  the  premises.'' 

Patteson  J. — I  was  not  present  at  the  former  argu- 
menty  but  my  impression  is,  that  it  sufficiently  appears  this 
indenture  had  been  lost,  and  also  that  it  was  not  a  parish 
indenture. 

As  to  the  other  point,  I  do  not  think  the  words  '*  by  and 
on  the  land  and  premises"  are  sufficient  to  shew  that  the 
contract  was  for  feeding  on  the  growing  produce  of  land 
during  the  whole  year.  In  Rex  v.  Sutton  St. Edmunds{d), 
Bayleyi,  lays  it  down  very  distinctly  that  the  contract  must 
be  for  pasture  feeding.  This  appears  to  be  a  contract  to 
feed  generally. 

Coleridge  J. — I  am  of  the  same  opinion.  On  the  first 
point  I  did  entertain  a  different  opinion.  But  I  now  think, 
considering  that  parish  indentures  were  first  introduced  by 
Stat.  43  £/t2.,  that  it  is  reasonable  to  lay  stress  upon  the 

(a)  2  Str.  678.  ((2)  1  B.  &  C.  686;  S.  C.  S  D. 

(6)  S  T.  R.  778.  &  R.  800. 

(c)  2  Nol.  P.  L.  19  (4th  ed.). 
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circumstance  that  parish  indentures  are  there  spoken  of  in        1843. 
opposition  to  ''  covenant  indentures.'*     It  is  also  material    _.    ^ 
that  there  is  an  absence  in  the  examination  of  any  thing  v. 

which  would  indicate  a  parish  apprenticeship,  and  the  cir-      qi^I^i^.^ 
cumstance  that  the  pauper's  brother  put  an  end  to  the  wobth  Half 
iodeoture,  by  purchasing  his  time  out,  seems  quite  incon- 
siiteot  with  such  an  apprenticeship. 

As  to  the  ground  of  appeal,  I  own  that,  unless  looked  at 
ututelji  it  would  appear  to  disclose  a  settlement.  But  I 
thiak  that  is  not  the  proper  construction.  The  allegation 
that  the  pauper  rented  a  tenement  is  not  enough,  for  it  is 
tied  down  by  what  follows,  and  by  the  subsequent  terms 
it  is  not  required  that  the  cow  should  be  pasture  fed. 

WioHTMAN  J.  concurred. 

A  Order  of  Sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  PERRANZABVLOE(a). 

UN  appeal  to  the  Cornwall  Quarter  Sessions,  in  Midsum-  An  order  of 
mer,  1843,  against  an  order  for  the  removal  of  Catherine  ^J^h^Tew- 
Cocking,  from  the  parish  of  Perranzabuloe  to  the  borough  rally  on  ap- 
of  Bodmin,  both  in  the  county  of  Cornwall,  the  sessions  '^On  appeal 

quashed  the  order,  subject  to  the  opinion  of  this  Court  «ga»"»' » , 

ftecond  order 

npoo  the  following  case  :  forthe  removal 

The  examination  upon  which  the  said  order  was  founded  ^^^®»f™*; 

*  pauper  to  tne 

relied  upon  an  acknowledgment  of  settlement  in  Bodmin,  same  parish,  it 
by  relief  given  (about  thirty-five  years  ago,  and  for  four  or  tSHbrmcr  *' 

five  following  years)  to  the  pauper,  while  resident  in  the  order  had  been 

auasbed  on 
(a)  Decided  in  Hil.  T.  1844  (Jan.  20).  the  ground 

that  the  exa- 


eootained  no  evidence  of  chargeability.  The  sessions  then  decided  that  the 
former  order  bad  been  qnasbed  on  tlie  merits,  and  was  conclusive,  and  they  quashed  the 
Moood  order  generally,  subject  to  the  opinion  of  this  G)urt. 

HeUf  tkat  the  sessions  were  wrong,  as  the  merits  on  which  the  former  appeal  had 
been  decided  were  not  merits  with  reference  to  the  pauper's  place  of  setdemeot,  but 
aeitly  with  reference  to  his  removeability  at  that  particular  dme. 
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1843.        respondent  parish.    The  grounds  of  appeal  stated  that  a 
-,/^  former  order  of  removal  of  the  same  pauper,  from  the 

JL DG  VbUEEN 

V.  respondent  to  the  appellant  parish,  had  been  quashed  by 

P£w?i«fBu^^  the  Court  of  Quarter  Sessions  for  the  county  of  Cornwall, 
i^E.  at  the  April  sessions,  1B42;  that  the  said  order  of  the 
quarter  sessions  related  directly  to  the  point  then  and  now 
in  question  between  the  parties  to  the  present  appeal,  and 
was  therefore  binding  and  conclusive  between  them,  so  far 
as  respects  the  place  of  the  last  legal  settlement  of  the 
pauper;  and  also  that  the  pauper  had  not,  since  the  said 
order  was  quashed  by  the  said  Court  of  Quarter  Sessions, 
had  or  obtained  a  legal  settlement  in  the  appellant  parish, 
but  that  she  was  legally  settled  in  the  respondent  parish. 

Notice  and  grounds  of  appeal  being  proved  on  the  bear- 
ing, the  appellants  in  support  of  their  appeal  put  in  and 
proved  an  order  of  sessions  of  the  5th  April,  1842,  on 
appeal  against  an  order  for  the  removal  of  the  same  pauper 
from  Perranzabuloe  to  Bodmin,  which  said  order  of  ses- 
sions adjudged  ''  that  the  said  order  be  and  the  same  is 
hereby  reversed,  and  that  the  churchwardens  and  overseers 
of  the  poor  of  the  said  borough,  some  or  one  of  them,  do 
take  and  convey  the  said  Catherine  Cocking  from  the  said 
borough  of  Bodmin  to  the  said  parish  of  Perranzabuloe, 
and  her  deliver  to  the  churchwardens  and  overseers  of  the 
poor  there,  or  some  or  one  of  them,  who  are  hereby  re- 
quired to  receive  her  in  their  said  parish,  and  there  provide 
for  her  as  their  own  parishioner." 

The  appellants  proved  that  the  pauper  was  the  party 
referred  to  in  the  above  order,  and  then  closed  their  case ; 
in  answer  to  which  the  respondents  tendered  evidence  to 
shew  that  the  merits  were  not  heard  at  the  trial  of  the 
former  appeal.  It  was  then  admitted  on  both  sides,  that 
the  former  order  was  quashed,  because  the  examinations 
upon  which  that  order  was  founded  did  not  contain  evidence 
of  chargeability.  And  the  Court  being  of  opinion  that  the 
omission  went  'to  the  merits  quashed  the  second  order 
generally. 
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If  the  Court  shall  be  of  opinion  that  the  former  order         1843. 
WIS  not  quashed  upon  the  merits,  the  order  of  quarter      ^^v-^^ 
sessions  is  to  be  quashed ;  but,  if  the  Court  shall  be  of  a  v. 

contrary  opinion,  the  same  shall  stand  confirmed.  Inhabitants  of 

LOE. 

Erk  iu  support  of  the  order  of  sessions.  The  former 
order  of  removal  was  quashed  upon  the  merits.  The  first 
order  of  the  Court  of  Quarter  Sessions  was  a  solemn  ad- 
judication that,  down  to  the  time  of  adjudication,  the  pauper 
was  a  parishioner  of  the  respondent  parish.  To  this  adju- 
dication is  added  the  fact  that  the  pauper  has  gained  no 
subsequent  settlement.  The  result  therefore  is,  that  the 
respondent  parish  is  bound  conclusively  at  the  time  of  the 
second  appeal.  The  second  Court  of  Quarter  Sessions 
have  decided  that  the  omission  of  chargeability  in  the  exa- 
minations, on  which  the  former  order  of  removal  was  made, 
went  to  the  merits.  [Patleson  J.  If  they  meant  the  merits  of 
the  pauper's  settlement,  the  sessions  were  wrong ;  both  the 
fact,  and  the  statementi  of  chargeability  in  the  parish  from 
which  the  pauper  is  removed  are  quite  beside  the  question 
of  her  settlement  iu  another  parish.]  Since  the  stat.  4  8c 
5  WilL  4,  c.  76,  the  removing  parish  must  send  a  statement 
of  its  whole  case,  and  this  Court  has  decided  that,  where 
the  removing  parish  chooses,  on  the  trial  of  an  appeal,  to 
itaod  upon  the  sufliciency  of  any  statement  so  sent,  the 
whole  question  is  before  the  sessions,  and  that,  if  the  ses- 
lioDs  quash  the  order  of  removal,  on  the  ground  of  such 
statement  being  insuflicient,  the  decision  Is  final.  It  is  for 
the  sessions  to  make  a  special  entry  when  they  quash  an 
order  irrespectively  of  the  merits ;  and,  if  they  do  not  make 
tttch  an  entry,  this  Court  will  not  inquire  into  the  grounds 
of  their  decision.  In  Reg.  v.  Charlbury  and  WalcoU(a) 
>nd  in  Reg.  v.  Kingsclere^b),  this  Court  would  not  inquire 
whether  that  was  merits  which  the  sessions  had  pronounced 
to  be  so,  although  in  the  case  first  cited  the  sessions  had 
refused  to  hear.     [Coleridge  J.   It  was  taken  by  this  Court 

(a)  AnUf  177.  (6)  Ante,  186 
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1843.         that  the  sessions  in  that  case  did  hear  the  respondents,  as 

_/^  they  received  the  information  tendered  of  the  grounds  on 

The  Queen  , 

V,  which  the   former  order  of  removal  had  been  qaashed. 

PmeInzIbu-  P^^^^*^^  J-  There  the  point,  decided  by  the  sessions  to  be 
LOS.  material  regarded  the  settlement  itself.  We  certainly  never 
intended  to  decide  there  that  any  defective  statement  as  to 
chargeability,  or  any  other  matter  unconnected  with  the 
place  of  settlement,  was  to  be  considered  as  material  with 
reference  to  the  question  of  settlement,  for  I  expressly  said, 
"  The  points  of  chargeability  and  removeability  are  both 
merits ;  the  distinction  is,  that  the  question  of  settlement, 
afterwards  litigated,  is  not  the  same  question  with  that  which 
has  been  already  decided.'*  Coleridge  J.  Suppose  an  order 
of  removal  to  be  made  on  a  parish  where  the  pauper  has 
resided  only  thirty-nine  days ;  the  order  is  quashed  because 
the  residence  is  not  suflScient.  After  the  quashing  of  the 
order  the  residence  is  completed^  and  then  the  settlement 
is  completed.  On  appeal  against  a  second  order  of  removal, 
the  question  to  be  tried  would  turn  on  a  new  state  of  facts. 
So  in  the  present  case,  at  the  time  of  making  the  first  order 
of  removal  the  pauper  was  not  removeable,  because  it  did 
not  appear  that  she  was  chargeable.  The  order  is  quashed 
on  that  ground.  Afterwards  the  pauper  becomes  charge- 
abl.  A  second  order  of  removal  is  obtained  on  this  new 
state  of  facts.  How  can  the  quashing  of  the  former  order 
when  the  facts  were  different  be  conclusive  i] 

Greenwood  contr^,  was  not  heard. 

Lord  Denman  C.  J. — We  grant  everything.  We  grant 
that  the  former  order  of  removal  was  quashed  on  the  merits, 
but  it  was  on  the  merits  as  they  stood  then. 

Patteson,  Coleridge  and  Wightman  Js.  concurredi 

D,  Order  of  Sessions  quashed. 
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1843. 

The  QuBEN  V.  The  Inhabitants  of  PiLKiN6TON(a). 

UN  appeal  to  the  adjourned  Lancashire  quarter  sessions^  Where  any 
io  February,   1843,  against  an  order  for  the  removal  of  qJIfgilJ  ^f ^ 
C.  Morky,  tic.  from  the  township  of  Preston  to  the  town-  settlement, 
ship  of  Pilkington,  both  in  the  said  county,  the  sessions  ^^  examba- 
confirmed  the  order,  subject  to  the  opinion  of  this  Court,  ^*?°  consists 

,     ^  ,,       .  of  a  simple 

opoo  the  following  case :  fact,  as  that 

The  case,  after  reciting  the  order  of  removal,  proceeded  '^®  P^??*^. 

'  ®  .  .         resided  m  the 

thus: — The  order  was  grounded  on  the  following  exaroina-  parish  remov- 
tbn,  Uken,  &c.  on  the   13th  September,  1842,  '' When  I  he  ww^'unm^^^^^ 
(the  pauper  C.  Motley)  was  about  fifteen  years  of  age,  "ed  and  with- 
I  went  to   work  at  Messrs.   Crompton  and   Ditchfield*s  children,  this 
fictoiy,  called   'Ringley  Mill,'   &c.,  in  the  township   of  ^«^"'»«^^®«^^« 

should  be 
(a)  Decided  in  Hil.  Vac.  1844  (Feb.  8).  stated  in  the 

examination. 
But  it  is  not 
momuiry  for  the  witness  to  state  legal  consequences  of  facts.    It  is  sufficient,  there- 
kxtf  that  ao  examination  should  state  facts,  from  which  a  yearly  or  general  hiring  may 
btioferrtd,  withoot  stating  such  a  hiring  in  terms. 

A  pauper  stated  in  his  examination,  "  I  went  to  work  at  C.and  D*s  factory.  There  was 
ft  custom  in  the  mill  requiring  the  work  people  to  give  a  fortnight's  notice  before  leaving 
thair  employment.  I  remained  in  their  employment  better  than  two  years.  I  worked 
ftoder  the  custom  as  to  giving  notice.'' 

It  was  objected,  on  appeal  to  the  sessions,  that  "  no  general  or  yearly  hiring  was 
itited  in  or  could  be  implied  from  the  examination."  The  sessions  overruled  the  objec- 
tioo,  subject  to  a  case. 

Beld,  that  the  examination  contained  evidence  of  such  a  hiring,  and  that  it  was 
tberefore  sufficient. 

The  facts  proved  at  the  trial,  in  support  of  the  above  examination,  were,  that  pauper 
want  to  work  as  a  piecer  at  C.  and  JD. «  mill ;  he  was  to  serve  the  persons  working  the 
nil]  as  master  spinners,  who  were  C  and  D.,  but  the  practice  of  such  mills  is,  that  the 
piecers  assist  certain  spinners,  to  whom  respectively  they  are  attached.  The  wages 
piid  by  the  master  spinner  are  in  proportion  to  the  work  done.  The  spinner  receives 
tbe  whole  wages  for  the  work  done  by  him  with  such  assistance,  and  thereout  pays  the 
piecen  without  the  interference  of  the  master  spinner.  It  was  understood  that  all 
psnoiis  there  employed  were  bound  to  give  a  fortnight's  notice  of  their  intention  to  leave 
tbe  service.  Subject  to  this  understanding,  the  spinner  engages  and  dismisses  his  own 
piecers  without  the  interference  of  the  master  spinner.  Pauper  was  engaged  bv  E,  a 
ipuiner,  and  served  under  him  more  than  a  year.  His  wages  were  reckoned  by  the 
^k,  but  paid  every  fortnight  by  £.,  and  he  could  leave  the  service  by  giving  a  fort- 


Qidit's  nodce  at  the  end  of  any  week. 


was  objected  that  there  was  no  hiring  for  a  year  in  evidence,  or  any  thing  equiva- 
^t;  that  toe  service  was  to  £.,  and  varied  from  the  examination. 

The  scstioDS  having  confirmed  the  order,  subject  to  a  case : 

fletf,  that  there  was  evidence  to  support  the  finding  by  the  sessions  of  a  hiring  by  C. 
and  D.  tofficient  for  the  settlement;  and  this  Court  connrmed  th«  order  of  sessions. 
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1848.         Pilkington.      It  \ias   about   the   latter  end   of  the  yeai 

^^"^^^f^^      1828.     There   was  a  custom  in   the   mill  requiriug  the 
The  Queen 

V.  work  people   to  give  a  fortnights  notice  before   leaving 

Inhabitants  of  ^j^^jj.  employment.     /  remained  in  their  employment  bettet 

t/udn  two  years,  during  the  whole  of  which  time  I  resided 
in  the  said  township  of  Pilkington,  and  slept  there.  I 
worked  under  the  custom  as  to  giving  notice.  The  works 
consisted  of  two  mills  adjoining  each  other,  and  when 
I  wanted  to  leave  the  first  mill  (in  which  I  had  been  work- 
ing for  about  a  year)  to  go  to  the  other  mill,  I  was  com- 
pelled to  give  a  fortnight's  notice  before  leaving.  The 
second  mill  was  under  a  similar  custom,  and  after  I  bad 
worked  in  it  better  than  a  year,  I  had  a  dispute  with  the 
overlooker,  and  wanted  to  leave  at  once,  but  was  not 
allowed.  The  overlooker  afterwards  gave  me  a  fortnight's 
notice,  at  the  end  of  which  time  I  left  the  factory.  I  have 
not  since  done  any  act  to  gain  a  settlement  in  my  own 
right  &c.  &c." 

The  appellants  objected,  in  their  grounds  of  appeal,  that 
"  the  examination  upon  which  the  said  order  of  removal 
was  made  does  not  shew  any  settlement  in  the  township  of 
Pilkington.  That  the  said  examination  does  not  contain 
any  legal  evidence  of  the  settlement  of  the  persons  removed. 
That  the  examination  is  bad  upon  the  face  of  it,  and  does 
not  warrant  any  order  of  removal.  That  the  said  examina- 
tion does  not  state  sufficient  facts  to  shew  that  the  said 
C.  Morley  gained  a  settlement  by  hiring  and  service  in  Pil- 
kington. That  there  was  no  such  hiring  or  service  at 
Messrs.  Crompton  and  DitchfieWs  factory,  or  residence  in 
the  township  of  Pilkington,  as  in  the  examination  in  this 
case  is  alleged.  That  the  said  C.  Morlet/  was  not  legally 
settled  in  the  township  of  Pilkington." 

On  the  trial  of  the  appeal  the  appellants  *'  objected  to 
the  sufficiency  of  examination,  inasmuch  as  no  general  or 
yearly  hiring  was  stated  in,  or  could  be  implied  from,  the 
examination,  the  examination  merely  stating  that  the  exa- 
minant  went  to  work  at  Messrs.  Crompton  and  Ditchfield's 
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factory,  called  ^  Ringley  Mill/  without  stating  that  he  was        i843. 

kired  at  all,  nor  with  whom  he  purported  to  make  a  con-      ^-^v^^^ 

,5^  „      Tlie  Queen 

tract  or  to  engage,  nor  that  he  made  any  contract  at  all.  v. 

The  appellants  also  objected  there  was  no  allegation  in  the  Inhabitants  of 

examination  that  the  paupers  were  settled  in  the  appellant 

township.'* 

The  sessions  overruled  these  objections^  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench. 

The  following  facts  were  proved  on  behalf  of  the  re- 
spondents : 

"In  the  latter  part  of  the  year  1828  the  pauper  went 
to  work  as  a  piecer  at  Crompton  and  Ditchfield's  cotton 
nill,  called  '  Ringley  Mill,'  in  the  township  of  Pilkington. 
He  was  to  serve  the  persons  working  the  mill  as  master 
ipinners,  who  were  Messrs.  C.  and  D.,  but  the  practice  of 
Mich  mills  is,  that  the  piecers  assist  certain  spinners,  to 
whom  respectively  they  are  attached.  The  wages  paid  by 
tke  master  spinner  are  in  proportion  to  the  work  done. 
The  spinner  receives  the  whole  wages  for  the  work  done 
bj  him  with  such  assistance,  and  thereout  pays  the  piecers, 
vitbout  the  interference  of  the  master  spinner." 

The  obligation  of  the  parties  to  remain  in  the  same  ser- 
vice varies  in  different  mills.  There  were  no  printed  rules 
io  C.  and  £).'«  mill  to  regulate  such  obligation,  but  it  was 
uderstood  that  all  persons  there  employed  were  bound  to 
pve  a  fortnight's  notice  of  their  intention  to  leave  the  ser- 
vice. Subject  to  this  understanding  the  spinner  engages 
ud  dismisses  his  own  piecers,  without  the  interference  of 
tiie  master  spinner. 

"  Thi  pauper  was  thus  engaged  by  one  Eatock,  a  spinner, 
^  served  under  him  for  a  little  more  than  a  year,  during 
^  which  time  he  was  a  bachelor,  unmarried,  and  without 
<^ild  or  children,  and  worked  and  slept  in  Pilkington.  His 
v^es  were  reckoned  by  the  week,  but  paid  every  fort- 
^t  by  the  hands  of  Eatock,  and  he  could  leave  the  ser- 

• 

vice  by  giving  a  fortnight's  notice  at  the  end  of  any  week." 

VOL.  III. — o.  D.  Y 
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1843.  The  case  then  stated  another  service  for  more  than  a 

year^  upon  a   similar  understanding,  at  another   mill  of 

V,  Messrs.  C.  and  D.,  but  it  does  not  appear  necessary  to  set 

'pSlKoxr'  «"» »'"»  P"»  of  'he  case. 

The  appellants  objected  that  no  settlement  appeared  to 

have  been  gained.  That  there  was  not  in  case  of  either 
service  a  hiring  for  a  year,  or  any  thing  equivalent.  That 
the  first  service  was  a  service  to  Eatock,  and  therefore 
varied  from  the  examination.  That  no  settlement  could 
be  gained  by  the  hiring  and  service  of  a  piecer  as  above  de- 
scribed. 

The  sessions  confirmed  the  order  subject  to  the  opinioa 
of  this  Court  upon  the  several  objections  taken  as  above 
mentioned. 

Cowling  in  support  of  the  order  of  sessions  (a).    The 
examination  is  sufiicient  with  reference  to  the  objections 
taken.     The  only  specific  objection  to  the  form  of  the  eli- 
mination is,  that  it  does  not  shew  a  sufficient  hiring  and 
service  to  confer  a  settlement.     But  the  examination  con- 
tains sufiicient  evidence  of  a  yearly  hiring  and   service. 
Hiring  is  to  be  inferred  from  mere  service :  Rex  v.  Holy 
Trinity f  in  Wareham  (6) ;   Rex  v.  Lyih  (c).     Suppose  a 
witness  on  a  trial  to  state  all  that  the  pauper  states  in  his 
examination,  the  contract  would  be  inferred.     A  pauper  is 
not  to  use  terms  of  art  involving  conclusions  of  law ;  be  is 
merely  to  state  facts,  and  the  removing  justices  are  to  draw 
the  conclusions  of  law.     If  there  was  no  express  hiring  at 
all  in  this  case,  it  is  a  conclusion  of  law  whether  there  was 
a  general  hiring  or  not :  is  it  to  be  expected  that  the  pao- 
per  should  state  on  his  oath,  under  such  circumstances, 
that  he  was  hired,  although  he  cannot  possibly  know  any 
thing  about  the  matter?     This  contract,  on  the  face  of 

(a)  Before  Lord  Denman,  C.  J.,  (6)  Cald.  141. 

Patteson,   Coleridge,  and  fTtght-         (c)  5  T.  R.  327. 
Man,  Js.  (Jan.  24,  1844.) 
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the  examiDatioQ,  appears  to  have  been  quite  general,  though         184S. 
determiDable  by  a  fortnight's  notice.  S'^^^'^ 

Any  other  objection  of  a  minute  nature  to  the  examina-  «. 

lion,  as  that  it  does  not  say  the  pauper  was  unmarried  and  l^*>»WtaDtt  of 
without  child  or  children  at  the  time  of  the  contract,  ought 
to  have  been  specifically  pointed  out,  so  as  to  give  the  re- 
tpondents  the  opportunity  of  superseding  their  order  and 
procnring  a  firesh  one. 

It  is  next  objected  that  the  evidence  at  the  trial  of  the 

tppeal  could  not  support  the  finding  of  the  sessions.     But 

first  it  may  be  observed  with  respect  to  the  term  of  hiring. 

that  the  reckoning  of  the  wages  weekly,  and  the  stipulation 

for  a  fortnight's  notice,  shew  that  the  hiring  was  a  yearly 

biring :  Rex  v.  St.  Andrew  in  Pershore  (a).    Then  as  to 

the  objection  that  there  was  no  hiring  with  the  master 

ipioiier,  and  therefore  the  examination  was  not  supported ; 

it  is  stated  in  terms  that  the  pauper  ''  was  to  serve  the  per- 

lODs  working  the  mill  as  master  spinners,  who  were  Messrs. 

QiHap/oit/'  &c.  and  what  follows  is  put  as  mere  matter 

tf  practice,  for  the  purpose   of  executing  the  contract, 

Sqipose  Eaioek  to  have  been  dismissed,  would  the  pauper 

Wie  ceased  to  be  servant  ?     He  clearly  would  have  con- 

taed  servant,  which  shews  he  was  servant  to  the  prin- 

cipiL    The  pauper  was  under  the  superintendence  of  the 

ipinners,  the  class  immediately  superior  to  the  piecers,  but 

d  employed  in  the  factory,  from  the  highest  grade  to  the 

lovest  grade,  are  servants  to  the  master  spinner.     The 

■ttter  spinner  in  a  large  factory  could  not  conveniently 

<^^  all  his  workmen,  or  pay  them  with  his  own  hands. 

The  value  of  the  evidence  was  for  the  sessions. 

Wartley  and  J.  Peel  contr^  It  has  been  decided  re« 
P^tedly,  that  all  the  elements  of  the  settlement  relied 
upon  must  be  stated,  whether  in  examinations  or  in  grounds 
^^  tppeal :  JReg.  v.  North  Bovey  (6),  Reg.  v.  Justices  of 

(•)  8  B.  |(  C.  <{79.  (6)  2Q.B.500;  5.  C.  1  G.  &  D.  701. 

y2 
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1843.         WeU  Riding  {a),  Reg.  v.  Old  Stratford  (b),  Reg.  v.  Wy- 

,S'^Z  mondhamic).     In  this  examination  there  is  no  statement 

The  QuEBV  ,\ 

V.  of  any  hiring  in  terms.     It  says  merely  that  the  pauper 

P?^«^TOK^  went  to  work.     [Pattezon,  J.  The  pauper  can  only  state 
facts^  not  the  inference  from  them.    The  removing  justices 
are  to  draw  the  inference.     Suppose  the  pauper  served  for 
a  year  without  any  express  contract,  how  could  be  swear 
there  was  a  ''  hiring  for  a  year."     He  can  only  swear  to 
facts.]    This  Court  appears  by  a  series  of  decisions  to 
have  required  that  the  examination  should  contain  a  pre- 
cise averment  of  all  the  requisites  of  the  particular  settl^ 
ment.     Even  if  it  would  be  sufficient  for  an  examinatioi 
to  contain  evidence  of  all  the  requisites  of  such  settlement 
this  examination  is  bad.     The  fortnight's  notice  will  not 
afford  any  presumption  of  a  yearly  hiring,  for  it  does  not 
appear,  on  the  face  of  the  examination,  that  the  wages 
also  were  not  to  be  paid  by  the  fortnight.     Again,  the  8e^ 
vice  might  have  been  performed  as  apprentice. 

They  then  contended,  upon  the  facts  as  proved  at  the 
trial,  that  there  was  no  proper  evidence  of  a  yearly  hiringi 
referring  to  Rex  v.  Sparsholt  {d),  Rex  v.  Hcmbury  (e),  thit 
at  all  events  it  was  for  the  sessions  to  say,  whether  there  bid 
been  such  a  hiring,  as  a  matter  of  fact,  and  that  the  case 
should  be  sent  back  to  be  restated :  Rex  v.  Road(f). 

Cur.  ad.  vult. 

Lord  Denman  C.  J.  delivered  the  judgment  of  tb^ 
Court : — ^The  question  in  this  case  was,  whether  the  notic^ 
of  appeal  stated  any  valid  objection  to  the  examinatioC' 
In  the  course  of  the  argument  there  was  a  minute  critictstf^ 
entered  into  of  some  of  the  expressions  in  the  examine* 

(a)  3  Q.  B.  505;  S.  C.  1  G.  &      D.  690. 

D.  706.  (d)  4A.&E.491;  S.C.Clf' 

(b)  2  Q.  B.  513;  5.  C.  2  G.  &     &  M.  8. 

D.  82.  (e)  2  East,  423. 

(c)  8  Q.  B.  541;  S,  C.  2  G.  &         (/)  1  B.  &  Ad.  S6^. 


> 
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tioo;  but  we  think  there  is  no  valid  objection  to  that  exa-        1843. 

mmation.     It  may  be  very  true  that  when  the  settlement    ,S!^^ 
A        A  •       ,    r       ,  .  ,  Tlie  Queen 

depends  upon  a  simple  fact  known  to  the  pauper^  such  as  «. 

tbat  be  resided  in  a  particular  parish,  or  was  unmarried  and  p*^*^i^jJ^Tow  ^ 
without  child  or  children,  it  is  reasonable  to  expect  his 
examination   should  contain  a  specific  statement  of  that 
vetj  fact.     But  it  is  a  very  different  question  whether  his 
examination  should  state  the  legal  consequence  of  particu- 
lar facts.     Whether  a  pauper  has  been  duly  hired  so  as  to 
g|in  a  settlement,  is  often  a  very  difficult  question  of  law. 
The  removing  justices  may  possibly  have  asked  the  pauper 
whether  he  was  hired  or  not,  the  answer  may  have  been, 
''I  don't  know  what  you  call '  hirtdl  but  I  will  tell  you  what 
took  place  on  the  occasion."     And  then  he  may  possibly 
liive  stated  facts  as  on  the  present  occasion;  and,  if  the  facts 
10  stated  amount  to  a  hiring  for  a  year,  then  the  justices  may 
poperly  adjudicate  that  the  settlement  was  gained,  and 
remove  the  party  upon  it,  and  they  must  form  their  opinion 
ipoo  the  effect  of  such  statement.     The  facts  stated  in 
this  examination  certainly  amount  to  evidence  of  a  proper 
hnng;  and  the  examination,  therefore,  is  sufficient. 

In  the  second  place,  the  sessions  found  a  settlement  on 
Ae  evidence  of  the  hiring  and  service,  subject  to  our 
opimon,  whether  the  objections  of  the  appellants  are  well 
founded  or  not.  The  first  objection  was,  that  it  was 
(loabtful  whether  this  was  a  general  hiring,  but  we  think 
tke  facts  of  the  case  furnished  evidence  of  such  a  hiring. 
Tben  it  was  objected  that  it  was  doubtful  whether  the 
piaper  was  hired  by  the  owner  of  the  mill,  or  by  the  per- 
nm  called  the  spinner,  who  immediately  employs  the 
pniper  and  others  in  his  situation.  The  sessions  found 
die  hiring  and  service  subject  to  our  opinion.  The  ques- 
&Q  was  as  to  the  effect  of  that  finding.  The  sessions 
Uve  either  done  right  or  wrong  in  sending  the  case  to  us. 
Tliey  have  done  right,  if  they  ask  our  opinion  whether  the 
focts  stated  will  warrant  their  finding  that  the  pauper  was 
Ured.    But  they  have  done  wrong,  if  they  refer  to  us  the 


The  Queen 
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l8iS.        mere  question  of  fact,  and  ask  our  opinion  as  a  jury  upc 
it.     We  are  not  to  assume  they  have  done  wrong.    Vi 
therefore  must  conclude  they  have  put  the  question  to  i 
^PmiMOTOiT^  in  this  way,  whether  the  facts  which  led  them  to  the  judj 

ment  they  have  formed  are  such  as  were  sufficient  t 
found  that  judgment  upon.  We  think  those  facts  wer 
sufficient.  We  do  not  take  upon  ourselves  to  say  the  sei 
sions  have  done  wrong  where  there  is  a  sufficient  foundatioi 
for  their  judgment. 

In  this  case  the  order  will  be  confirmed. 

D.  Order  of  sessions  confirmed. 


The  Queen  v.  The  Inhabitants  of  LEOMiNSTEE(a). 

Notice  of  ap-    ON  appeal  against  an  order  for  the  removal  of  TTtUfM 

p^  against  an  pj^^.^^  j^^.  from  the  borough  of  Leominster,  in  the  counO 
order  of  re-  '  ®  .  .  . 

moval  was        of  Hereford,  to  the  parish  of  Addington,  in  the  couoty  ol 

aufchurciiwar-    Buckingham,  the  sessions  quashed  the  order,  subject  to 

den,  and  b^      the  opinion  of  this  Court  upon  the  following  case : 

and  by  A.  as  ^^  ^^  ^1^^  ^^^  appellants  being  called  upon  to  profC 

overseers  of  a    ^hgir  notice  of  appeal  and  statement  of  the  grounds  o< 
pansh.    C.did  "^^  . 

in  fact  fill  both  appeal,  it  appeared  that  a  notice  and  statement  of  grounOi 

hS^JIn^  ^^  appeal,  of  which  the  following  is  a  copy,  had  been  served 
ther  church-      upon  the  officers  of  the  respondent  parish  fourteen  clesf 

had  dledrand   ^^y*  ^t  least  before  the  sessions. 

nosuccessor  to      «•  Xo  the  churchwardens  and  overseers  of  the  poor  of  tin 

appointed.        borough  of  Lieominster,  in  the  county  of  Hereford. 

Those  who 

signed  the  no-  (a)  Decided  in  Hil.  Vac.  1844  (Feb.  8). 

tice  were  the 

only  existing  parochial  officers. 

The  respondents  objected  that  tlie  appellants  could  not  be  heard,  as  those  whosigD* 
did  not  constitute  the  churchwardens  and  overseers,  or  the  churchwardens  or  ovenae 
of  the  appellant  parish,  and  that  there  was  no  body  of  churchwardens  or  of  overs** 
competent  to  give  the  notice.  . 

Heldy  that  the  appellant  parish  was  bound  by  the  acts  of  those  wIk)  had  signed  <- 
notice,  so  that  the  respondents  would  have  had  all  the  benefit  of  a  decision  on  t' 
merits,  if  in  their  favour,  and  therefore  that  the  ofagjection  couid  not  prevaiL 
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"  We  the  churchwardens  and  overseers  of  the  poor  of  the         1843. 
(Nun'sh  of  Addington,  in  the  county  of  Buckingham,  do  hereby 
gire  jott  notice,  that  at  the  last  general  quarter  sessions  of  the  v. 

peice,  holden  at  Hereford,  in  and  for  the  county  of  Hereford,   LSSiMSMaf 
we  did  enter  or  cause  to  be  entered  an  appeal  against  an 
order,  under  the  hands  and  seals  of,  &c.,  dated,  &c.,  for  and 
concerning  the  removal  of  Wm.  Pierce,  &c.  from  the  said 
koroBgh  of  Leominster  to  the  said  parish  of  Addington, 
lod  that  the  hearing  of  the  said  appeal  was,  by  order  of  the 
Slid  Court  of  Quarter  Sessions,  respited  or  adjourned  until 
die  then  and  now  next  general  quarter  sessions  of  the  peace 
in  ind  for  the  said  county  of  Hereford.    And  we  further 
give  you  notice,  that  at  such  next  general  quarter  sessions 
of  the  peace  in  and  for  the  said  county  of  Hereford  we 
dull  proceed  to  try  the  said  appeal  accordingly,  and  pur- 
mot  to  the  statute  in  that  behalf  we  do  hereby  state  the 
grounds  of  our  appeal  as  follows.    (Then  followed  a  state- 
ttiot  of  the  grounds  of  appeal,) 

John  Clare,  Churchwarden. 

John  Clare,         ^  Overseers  of 

Matthew  Adams,  >     the  Poor.'* 
'I>ated  this  llth  day  of  March,  1843." 

At  the  time  of  the  said  notice  and  statement  of  grounds 
rf  appeal  being  signed  and  given,  the  persons  whose  signa- 
Ives  are  affixed  thereto  were  the  only  existing  parochial 
oicers  of  the  appellant  parish,  whether  churchwardens  or 
overseers.  John  Clare,  who  signed  the  above  notice  and 
ititement  of  grounds  of  appeal  as  churchwarden,  was  the 
Hoe  person  who  also  signed  it  as  one  of  the  overseers. 
C2are  and  Adams,  by  whom  the  said  notice  and  statement 
of  grounds  of  appeal  is  signed,  were  in  fact  appointed  over- 
Kers  of  the  appellant  parish  in  the  year  1842.  Ciare  was 
one  of  the  churchwardens  of  the  appellant  parish,  and  con- 
^^■ed  to  be  such  churchwarden  until  after  the  giving  of  the 
^  statement  of  the  grounds  of  appeal  and  the  trial  of  the 
*^  appeal.    There  had  been  another  person  appointed 
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1843.        churchwarden  as  well  as  Clare,  but  that  person  had  died  in 

„,7^X^^      the  month  of  October,  1842,  before  the  time  at  which  the 
Ihe  Queen        ... 

V.  said  notice  of  appeal  was  given,  and  no  successor  to  the 

LwMWOTEr.^  deceased  churchwarden  had  been  appointed.  It  was  ob- 
jected  by  the  respondents,  that  under  the  circumstances 
the  appellants  could  not  be  heard  in  support  of  the  appeili 
inasmuch  as  the  said  John  Clare  and  Matthew  Adam»f  by 
whom  the  said  notice  of  appeal  was  signed,  did  not,  at  the 
time  of  signing  the  said  notice,  legally  constitute  either  tiie 
churchwardens  and  overseers  of  the  poor,  or  the  church- 
wardens or  the  overseers  of  the  poor  of  the  appellsit 
parish,  and  because  at  the  time  of  giving  the  said  notice  of 
appeal  there  was  no  body  of  churchwardens  or  of  overseen 
of  the  poor  of  the  appellant  parish  legally  constituted  io 
that  behalf,  and  competent  to  give  the  said  notice  of  appeil, 
or  any  other  notice  of  appeal,  against  the  said  order  of  le- 
moval;  and  also  because  a  statement  of  the  grounds  of 
appeal  in  writing  had  not  been  sent  or  delivered  to  the 
churchwardens  and  overseers  of  the  respondent  parish  by 
the  churchwardens  and  overseers  of  the  poor  of  the  appel- 
lant parish,  inasmuch  as  the  said  J,  Clare  and  M,  JdamSfhj 
whom  the  said  statement  was  sent  or  delivered  to  the  church- 
wardens and  overseers  of  the  poor  of  the  respondent  pariih, 
were  not  for  that  purpose  the  legally  constituted  church- 
wardens and  overseers  of  the  appellant  parish,  or  a  majority 
thereof,  and  because  at  the  time  at  which  the  said  state- 
ment of  the  grounds  of  appeal  was  so  sent  or  delivered  as 
aforesaid,  there  was  no  body  of  churchwardens  and  over- 
seers of  the  poor  of  the  appellant  parish  legally  constitoted 
in  that  behalf,  and  competent  to  send  or  deliver  to  the 
churchwardens  and  overseers  of  the  respondent  parish  the 
said  statement  of  grounds  of  appeal  against  the  said  order 
of  removal. 

Upon  the  above  objections  the  Court  of  Quarter  Sessions 
decided  the  appellants  were  entitled  to  be  heard  in  support 
of  the  said  appeal,  and  proceeded  to  try  the  same,  and 
quashed  the  said  order  of  removal. 
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The  queslioQ  for  this  Court  is,  whether,  under  the  cir-         1843. 

cumstances  disclosed   in   this   case,   the   appellants  were    _,    ^ 

'  ^  '^■^  The  Queen 

entitled  to  be  heard  in  support  of  their  appeal.  v. 

If  the  Court  shall  be  of  opinion  that  the  appellants  were  ^^I^olil^"^^^^^^ 
not  entitled  to  be  heard  in  support  of  the  appeal,  the  order 
tf  sessions  is  to  be  quashed,  and  the  order  of  removal  con- 
finned. 

But,  if  the  Court  shall  be  of  opinion  that  the  appellants 
lere  entitled  to  be  heard  in  support  of  their  appeal,  the 
tider  of  removal  is  to  stand  discharged,  and  the  order  of 
lesiioos  to  be  confirmed. 

Biggs  Andrews  and  Barrett  in  support  of  the  order  of 
iet8ions(a).  The  parties  who  signed  the  notice  and  grounds 
o(  appeal  filled  the  respective  characters  of  churchwarden 
lad  overseers  at  any  rate  de  facto,  and  were  the  proper 
persons  to  appeal.  It  is  contended  that,  inasmuch  as  Clare 
ipfiears  to  fill  the  two  offices  of  churchwarden  and  over- 
eeeri  his  appointment  to  one  office  is  void,  and  that  then 
^re  remains  no  competent  body  to  appeal;  the  conse- 
fiieiice  of  which  would  be,  that  the  parish  would  be  com- 
pelled to  receive  every  pauper,  and  would  have  no  remedy 
kjappealf  The  objection  is  founded  on  a  misunderstand- 
tig  of  Rex  V.  j/ll  Saints,  Derby  (6),  which  decided  that  an 
ittleDture  binding  a  parish  apprentice  would  not  be  valid  if 
eiecQted  by  persons  filling  the  double  capacities  of  church- 
wvdens  and  overseers.  That  case  turned  upon  the  strict 
vordii^  of  the  43  JE/iz.  c.  2,  ss.  1  and  5,  and  the  hardship 
fete  by  it  was  almost  immediately  afterwards  removed  by 
51  Geo.  3,  c.  80,  which  received  a  liberal  construction  in 
ice  ▼.  St.  Margaret's,  Leicester  (c).  The  old  statutes,  as 
te  the  right  of  appealing,  shew  that  it  is  not  necessary  that 
churchwardens  and  overseers  should  appeal.     The  13  8c  14 

W  In  Hil.  T.  1844  (Jan.  20),  (6)  IS  East,  143. 

^•fore  Lord  Denman  C.  J.,  Palte-         (c)  2  B.  &  Aid.  200. 
^  Coleridge  and  Wightman  Js. 
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Car,  2,  c.  12)  s.  1^  declares  that  a  removal  may  be  made 
Th'o^^       *'  upon  complaint  made  by  the  churchwardens  or  oreraeers 
V.  of  the  poor/'  and  by  sect.  2,  a  right  of  appeal  ia  given  not 

LioMiHSTiR    ^^  particular  official  persons,  but  to  all  persona  aggrieved. 
The  3  fF.  4*  AT.  c.  1 1,  s.  10,  is  similar  in  form  of  espreasioni 
and  the  9  Geo.  1^  c.  7»  s.  8,  the  first  statute  which  speaks  of 
parish  officers  appealing  as  a  body,  requires  that  reasonable 
notice  of  appeal  shall  be  given  by  the  churchwardens  or 
overseers.     In  Rex  v.  Justices  of  Warwickshire  {a),  and  ia 
Rex  V.  Justices  of  Derbyshire  (J)) ,  it  was  held  that,  if  a  notice 
of  appeal  is  signed  by  a  majority  of  parish  ofBcefSi  it  ii 
sufficient.     Here  not  merely  a  majority  sign,  but  all  the 
existing  officers  of  the  parish. 

The  notice  is  good  if  signed  by  the  persona  who  aie 
officers  de  facto,  even  though  they  may  not  be  legally  ap* 
pointed :  Reg,  v.  Justices  of  Cheshire  (c),  Reg.  v.  Ckurd 
Knowle{d),  in  which  last  case  Lord  Denman  C.  J.  said, 
**  No  statement  appears  on  the  case  which  can  warrant  ai 
in  saying,  that  the  persons  who  signed  the  second  notice 
(of  grounds  of  appeal)  were  not  in  fact  or  in  law  a  majority 
of  the  officers ;"  and  in  Rex  v.  fVymondham  (e).  Lord  Ken* 
yon  C.  J.  expressed  himself  in  a  similar  way  upon  the 
meaning  of  the  words  ''  churchwardens  and  overseen'^  ia 
Stat.  8  &  9  Will.  3,  c.  30,  s.  I.  But  further,  it  does  not 
appear  on  the  case,  that  when  Clare  was  appointed  over^ 
seer  he  was  churchwarden ;  but,  presuming  that  to  be  so, 
yet  the  notice  would  be  sufficient,  for  it  then  would  have 
the  signature  of  one  good  churchwarden  and  one  good 
overseer.  In  Rex  v.  Justices  of  Denbighshire  (f)  it  was  held 
that,  where  there  were  no  parish  officers,  the  inhabitants 
might  appeal. 

It  is  to  be  remembered  that  this  is  an  official  act,  and 
that  therefore  it  should  be  presumed  to  be  valid,  as  this 

(a)  2  N.  &  P.  153.  k  P.  359. 

(6)  1  N.  &  P.  703.  (c)  6  T.  R.  552. 

(c)  8  Dowl.  P.  C.  616.  (/)  1  B.  &  Ad.  616. 
(<<)7  A.&E.471;  S.C.  2N. 


\ 
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Court  will  make  etery  intendment  of  law  that  can  be  made         1843. 
is  favour  of  such  an  act:    Rex  v.  Hinckley  {a).  Rex  v.    xbe  Queen 
Ottesby{b).     Woodcock  v.  Gibson  {c)  may  be  relied  on  by  y. 

tbe  respondents^  but  that  case  turned  upon  the  59  Oeo.  3,   Lbomimbter* 
c.  IS,  s.  17f   which  for  certain   purposes  constitutes  the 
dmrchwardens  and  overseers  a  corporation. 

Greaves  and  G.  8.  VenahUs  contrd.  By  stat.  43  Eliz. 
c2|  s.  1,  the  churchwardens  of  every  parish,  and  four, 
three  or  two  substantial  householders,  shall  be  called 
overseers.  Sic.  The  words  are  plain.  There  must  be  two 
overseers  in  addition  to  the  two  churchwardens  required 
bjthe  common  law.  The  13  8l  14  Car.  2,  c.  \%,  s.  1,  has 
ii  some  editions  the  words  "  and  overseers/'  instead  of 
*' or  overseers."  The  body  of  officers  must  act  through 
tke  majority ;  Blacket  v.  Blizard  (d),  Rex  v.  North  Riding 
of  Yorkshire {e).  Where  a  power  is  given  to  a  definite 
nuiber  of  officers,  they  must  all  be  in  existence  at  the 
litte  the  act  is  done:  Doe  d.  Nicholson  v.  Middleton{f). 
Hiere  was  here  no  legal  body  of  officers  in  existence.  If 
Aere  was  a  churchwarden  there  was  only  one  overseer ; 
if  there  were  two  overseers  there  was  no  churchwarden, 
fitber  Clarets  appointment  as  overseer  was  bad,  or  it 
seated  his  office  of  churchwarden.  One  overseer  in  addi- 
tion to  the  churchwarden  is  not  enough :  Rex  v.  Clifton  (g\ 
vhere  an  appointment  of  one  overseer  only  for  a  township 
VIS  held  to  be  bad.  [Patteson  J.  Granting  that  the  body 
of  officers  was  incomplete,  have  they  not  the  right  to 
ippetU]  They  have  not.  Statutes  in  pari  materia  must 
he  construed  together :  Rex  v.  Loxdale  (A) ;  and  Rex  v.  St, 
^garet's,  Leicester  {i),  coupled  with  Rex  v.  Justices  of 

(•)  IS  East,  361.  (e)  6  A.  &  £.  871 ;  S.  C.  8  N. 

(*)  2  B.  &  C.  814 ;  5.  C.  4  D.  &  P.  103. 

*R.i34.  (/)3  B.  &B.  214. 

(0  4  B.  &  C.  462;  S.  C.  6  D.  (g)  2  East,  168. 

*  R.  5«4.  Ih)  Burr.  447,  and  Bott,  27. 

(i)  9  B.  &  G.  859.  (t)  8  East,  332. 
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1843.         Warwickshire  {a)  and  Rex  v,  Jmtices  of  Denbigh$hire(fi), 

^^'^^       shews  that  the  parties  to  give  the  notice  roust  be  officers  de 
The  QuEEV     .  -rfc  ,  ,  i%%  -  i_ 

X,  jure.     But  at  least  there  must  be  a  sumcieot  number. 

Inhabitants  of  j^y^^  Court  will  not  presume  a  custom  to  have  only  one 

LeOMIKSTES.  .  .  1  n 

churchwarden,  and,  unless  there  is  such  a  custom.  Rex  v. 
Cate$by{c)  is  in  favour  of  the  respondents.  Here  there 
were  in  fact  by  custom  two  churchwardens.  In  Rex  v.  All 
Saints,  Derby  {d).  Lord  EUenborough  C.  J.,  referring  to 
Vitu  Abr.  tit.  Officers,  held  that  there  must  be  a  sufficient 
number  of  officers.  So  also  is  Blacket  v.  JBUzard(e).  The 
officers  who  signed  this  notice  could  not  bring  an  action; 
Woodcock  V.Gibson {f\  Doe  v.  Roe{gj\  how  can  they  in- 
stitute an  appeal,  a  proceeding  in  the  nature  of  an  action  ? 
if  one  overseer  dies,  the  17  Geo.  %  c.  38,  s*  ^,  provides  for 
the  appointment  of  a  successor.  The  stat.  61  G€o.  3, 
c.  80,  s.  1,  by  which  the  indentures  of  apprenticeship  and 
certificates  theretofore  signed  by  two  persons,  acting  in  the 
capacity  of  churchwardens  as  well  as  of  overseers,  are  de- 
clared to  be  valid,  is  limited  to  those  objects  only.  The 
same  remark  applies  to  the  stat.  54  Geo.  3,  c.  110,  and 
Stat.  1  &  £  Geo.  4,  c.  32.  The  9  Geo.  1,  c.  7»  s.  8,  which 
has  the  words  churchwardens  or  overseers,  probably  meant 
to  distinguish  the  case  of  townships,  which  have  no  church- 
wardens, from  that  of  parishes.  The  words  of  the  4  &  5 
Will,  A,  c.  76,  s.  81,  as  explained  by  tlie  interpretation 
clause,  section  109,  are  different,  and  it  is  under  the  latter 
statute  that  notice  of  the  grounds  of  appeal  is  sent.  The 
circumstances  of  Rex  v.  Justices  of  Denbighshire  {p)  were 
peculiar,  and  in  Reg.v.  Colbeck{h),  where  that  case  was  cited, 
it  was  held  that,  where  there  are  parish  officers,  individual 
inhabitants  cannot  appeal.  The  validity  of  the  appoint- 
ment of  officers   may  be   tried  collaterally  on  an  appeal 

(o)  2  N.  &  P.  158.  (/)  4  B.  &  C.  462 ;  S.  C.  6  D. 

(6)  1  B.  &  Ad.  616.  &  K.  524. 

(c)  2  B  &  C.  814;  S,  C.  4  D.  (g)  Tyr.  &  Gr.  1084. 

&  P .  434.  {h)  12  A.  &  £.  161 ;  S.C.Z  P. 

{d)  13  East,  147.  &  D.  488. 
(e)  9  B.  &  C.  859. 
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igainst  an  order  of  removal:   1  Nolan,  P.  L.  39  (4tli  ed.). 
Rex  V.  Denham  {a),  and  Rex  v.  Tamworth  (6). 


The  Queen 

V, 


Cur.  adv.  vult.       Inhabitaats  of 

Leomimster. 


Lord  Denman  C.  J.  delivered  the  judgment  of  the  Court 
18 follows: — On  the  trial  of  this  appeal  the  respondents 
objected,  as  the  case  states,  that  the  persons  by  whom  the 
notice  of  appeal  was  signed  did  not  legally  constitute 
eitber  the  churchwardens  and  overseers  of  the  poor,  or  the 
cborchwardens  or  overseers  of  the  poor  of  the  appellant 
parish;  and  because  there  was  no  body  of  churchwardens 
iod  overseers  competent  to  give  the  said  notice.  It  ap- 
peared that  Clart  was  one  of  the  churchwardens,  that 
mother  person  had  been  appointed  churchwarden,  who 
dwd  before  the  notice  of  appeal  was  given,  and  no  successor 
bad  then  been  appointed.  Clare  signed  the  notice  twice, 
once  as  churchwarden,  once  as  overseer. 

We  think  the  sessions  perfectly  right  in  proceeding  to 
by  the  appeal,  in  spite  of  this  novel  objection,  for  which 
there  could  be  no  reasonable  foundation,  unless  the  appel- 
hat  parish  were  free  to  repudiate  the  acts  of  their  officers. 
Bat  we  are  clearly  of  opinion  that  they  are  bound  by  their 
acts,  and  must  submit  to  any  judgment  against  those  whom 
they  have  represented  as  having  power  to  act  for  them, 
nnless  the  document  were  invalid  on. its  face.  The  re- 
ipoodents,  therefore,  would  have  had  all  the  benefit  of  a 
decision  on  the  merits,  if  in  their  favour,  and  are  not  at 
liberty  to  enter  into  the  legality  of  the  several  appointments 
IB  the  adverse  parish. 

D.  Order  of  Sessions  confirmed. 

(a)  Burr.  S.  C.  35.  (h)  Cald.  98. 
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1843. 

\^s,^^      Doe,  on  the  demise  of  the  Earl  of  Eorbmont,  v«  Gbazs- 

BROOK  (a). 

Tenant  for       EJECTMENT  for  lands  in  Somersetshire. 

lire  witn  a 

power  to  lease       The  cause  was  tried  before  Erskine  J.  at  the  Somersets 

releSg  "The  s^ire  Lent  assizes,  1842.     The  action  was  brought  to  re- 

ancient  and  cover  possession  of  certain  leasehold  premises  in  the  manor 
accustomed  ».o  i*  r         ^^ti-ni^ 

heriouor         of  Ilton,   in    Somersetshire.      In    17ol    Lharies,   barl   of 

more/'granted  Egremout,  through  whom  the  plaintiff  claimed,  was  owner 

a  louse  reserv"        *^ 

ins  6/.  13<.4d.  in  fee.  By  his  will  he  devised  them  to  trustees  in  trust  for 
Se^falling^f"  ^^^  eldest  son  George^  Lord  Cockermouth,  for  life,  re- 
each  life.  mainder  to  trustees  to  preserve,  8cc,  remainder  to  his  first 

The  ancient  •     i     •        -i        i 

heriot  was  the  and  other  sons  successively  in  tail  male. 

three  best  ^^^^  ^jjj   contained  power  for  the  tenants  for  life  to 

beasts  or  the  *^ 

6/.  1S<.  ^,,  at  lease  for  any  term  not  exceeding  twenty-one  years,  and  also 

the  lord  8  op-  ^^  lease  in  possession  or  reversion  for  one  life,  or  two,  or 
tion,  not  on  » 

the  falling  of     three  lives,  or  for  any  term  determinable  upon  one  life,  or 

contingent  on    ^^o,  or  three  lives,  any   part  of  the  premises    usually  so 

a  certain  order  (eased,  ''so  that  there  be  reserved  in  every  such  lease, 

Held,  in        during  the  continuance  thereof,  the  ancient  and  accustomed 

ejectment         heriots  for  the  premises  therein  contained  or  more." 
against  lessee,  '^ 

that,  as  the  George,  Lord  Cockermouth,  the  devisee,  who  was  uncle 

edT^^ried'  ^^  ^'*^  plaintiff,  came  into  possession  under  the  will,  and  in 
from  the  1783  granted  a  lease  of  the  premises  to  JR.  Broughton  from 

the  onus  was '  ^"^  ^^^^^  ^'^^  determination  of  a  then  subsisting  lease,  to 
on  the  lessee     j^qU  xhe  same  for  ninety-nine  years,  determinable  on  two 

to  shew  th&t 

the  new  reser-  lives,  yielding  and   paying  ^*  on  the  several  deaths  of  the 

vation,  with- 
out the  option,  (a)  Decided  in  Hilary  Vacation,  (February  9.) 
was  as  benefi- 
cial to  the  lord  as  the  ancient  reservation. 

Evidence  of  marriage  had  been  given  by  proof  of  cohabitation  and  reputation.  In 
addition,  an  affidavit  of  the  19th  July,  1784,  made  by  the  alleged  husband  for  the  purpose 
of  obtaining  a  special  license,  and  the  fiat  of  the  Archbishop  of  Canterbury  directing  the 
license  to  pass  as  prayed,  which  was  at  the  foot  of  the  affidavit,  were  put  in,  produced 
from  the  proper  custody.  No  search  had  been  made  for  the  license,  but  it  appear^ 
ed  that  such  licenses  arc  not  kept  in  any  regular  custody.  An  extract  of  the  parish 
register  was  also  put  in,  which  stated  that  a  marriage  between  the  parties  in  question 
had  been  celebrated  by  special  license  from  the  archbishop  on  the  21st  July,  1784. 

It  was  objected  that  the  documentary  evidence  was  inadmissible  without  production 
of  the  license. 

Heldy  that  it  was  admissible  as  confirming  the  evidence  by  cohabitation  and  reputa« 
tion. 
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cestui  que  vies''  the  sum  of  6/.  ISs.  4 J,  they  dying  after  the         1843. 
commeocement  of  the  term  hereby   granted,  whether  in 
succession  or  otherwise^  for  and  in  the  name  of  a  heriot." 

The  defendant  was  in  possession  under  this  lease ;  and 
the  plaintiff  himself  put  the  lease  in  evidence  for  the  pur-  Orazebrook. 
pose  of  making  out  his  own  case. 

The  plaintiff  also  put  in  evidence  a  lease  of  the  same  pre- 
mises of  the  date  of  1720,  in  which  the  lessor  Sir  W. 
Wyndham  had  demised  to  one  H.  Broome  for  ninety-nine 
years,  if  he  H.  Broome,  and  P.  Broome,  and  5.  Broome,  his 
brothersi  they  or  any  of  them  three  should  so  long  live, 
and  had  reserved  a  heriot  in  these  terms,  **  yielding  and 
paying  upon  the  death  and  deaths  of  each  and  every  of 
them  (the  cestui  que  vies)  three  of  his  and  their  best 
beasts,  or  three  of  the  best  beasts  of  the  then  tenant  in 
possession  of  the  premises,  or  that  shall  be  thereon  de- 
pasturing or  feeding,  or  the  full  sum  of  6/.  13£.  ^.  of 
good  and  lawful  money,  &c.  at  the  choice  and  election  of 
the  said  Sir  W,  Wyndham,  his  heirs  and  assigns,  in  the 
name  of  a  heriot  or  forfeit.  Provided  that,  living  the  said 
H.  Broome,  party  thereto,  no  such  heriot,  or  sum  of  money 
m  lieu  thereof,  shall  be  paid  or  demanded  on  the  death  of 
the  said  P.  Broome,  or,  living  the  said  H,  Broome,  party 
hereto,  or  P.  Broome,  on  the  death  of  the  said  S,  Broome  J' 
He  also  put  in  evidence  other  ancient  leases,  in  which  the 
tame  option  of  either  the  three  best  beasts  or  the  money 
payment  of  6/.  135.  4d,  was  reserved  by  the  lessor. 

It  was  contended,  on  behalf  of  the  plaintiff,  that  the 
lease  was  void,  as  it  did  not  reserve  to  the  lessor  the  ac- 
customed option  with  respect  to  the  heriot.  For  the 
defendant  it  was  contended,  that  the  plaintiff,  by  producing 
the  lease,  had  shewn  a  good  prim&  facie  title  in  the  defend- 
ant, ind  that  the  onus  lay  on  the  plaintiff  to  shew  that  the 
ktse  was  void  by  proving  that  the  heriot  reserved  was  not 
equal  to  the  accustomed  heriot.  The  learned  judge  ruled 
that  the  onus  was  on  the  defendant  to  shew  that  the  heriot 
was  equal  to  the  accustomed  heriot.    The  defendant  of- 


Egremont 

V, 


336  CASES  IN  THE  QUEEN's  BENCH^ 

1843.        fered  no  evidence  on  this  pointi  and  the  jury  found  against 

T^  the  lease» 

Doe 

d.  Another  question  arose  with  respect  to  the  evidence  of 

the  marriage  of  the  plaintiff's  father^  William  Frederick 
Grazebrook.    Wyndham,  with   Frances  Mary  Harford,  the  plaintiff's 

mother.  The  plaintiff  first  of  all  gave  evidence  of  reputa* 
tion  and  of  cohabitation.  He  also  gave  the  following  direct 
evidence  of  the  marriage.  He  proved  an  affidavit  made 
by  W.  F.  Wyndham,  on  the  19th  July,  1784,  for  the  pur- 
pose of  obtaining  a  special  license  for  his  marriage  with 
Miss  Harford,  and  at  the  foot  of  this  affidavit  the  6at  of 
the  Archbishop  of  Canterbury,  directing  that  the  license 
should  pass  as  prayed.  The  license  itself  was  not  pro- 
duced, nor  did  it  appear  that  any  proper  search  had  been 
made  for  it.  But  it  appeared,  on  the  other  hand,  that  such 
licenses  were  not  kept  in  any  regular  custody.  The  plain* 
tiff  also  proved  the  following  extract  (signed  by  the  parties 
and  witnessed)  from  the  register  of  the  parish  of  St.  Pan- 
eras,  "  Marriages  solemnized  in  the  parish  of  St.  Pancras, 
in  the  county  of  Middlesex,  in  the  year  17B4. 

*^  fVilliani  Frederick  Wynd/iam,  of  the  parish  of  Saint 
George,  Hanover  Square,  in  the  county  of  Middlesex,  i 
bachelor,  and  Mary  Frances  Harford,  of  the  parish  of 
Saint  Pancras,  in  the  county  of  Middlesex,  spinster,  were 
married  at  Mrs.  Harford's  house  in  Russell  Place,  by 
special  license  from  John,  Archbishop  of  Canterbury,  tbit 
21st  day  of  July,  1784." 

It  was  objected  that  the  above  documents  were  inadmis-- 
sible  without  proof  of  the  license  itself.  The  learned  judg^ 
admitted  the  evidence. 

Verdict  for  the  plaintiff,  with  liberty  to  the  defendant  ^^ 
move  to  set  it  aside  and  enter  a  nonsuit. 

Bompas  Serjt.  in  the  following  Easter  term  obtained  ^ 
rule  accordingly,  and  also  for  a  new  trial  on  the  ground  ^^ 
misdirection. 

Sir  fV.  W.  FolleU  S.  G.,  Erie,  and  M.  Smith  sheir 
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cause  (a).     To  shew  that  the  onus  of  proving  the  suiH-         1843. 
ciencj  of  the   heriot  lay   on    the    defendant,    they    cited       ^-^v*^^ 
Dayrellv.  Hoare{b),  where  it  was  held  that  a  defendant  in  ^ 

trespass^  justifying  under  the  estate  of  tenant  for  life,  must     Ecremont 
aver  the  continuance  of  the  life.  Grazebrook. 

In  support  of  the  evidence  of  marriage  they  referred  to  2 
Phillips  on  Ev.  647>  (8th  ed.)  where,  referring  to  Elden  v. 
Keddell  (c),  it  is  said  *^  the  original  book  of  acts,  directing 
letters  of  administration  to  be  granted,  with  the  surrogate's 
fiit  for  the  same,  is  evideuce  of  the  title  of  the  party  to 
whom  administration  of  the  intestate's  effects  is  granted, 
without  producing  the  letters  of  administration  themselves," 
kc  The  plaintiff  might  have  rested  this  part  of  his  case 
CD  the  proof  of  reputation  merely. 

Bompas  Serjt.  and  BuU  contr^.     Dayrell  v.  Hoare  (b) 

wu  a  question  of  pleading ;  but,  suppose  there  had  been  an 

tfennent  in  the  plea  as  to  the  continuance  of  the  life,  and 

isine  had  been  taken  upon  it,  it  would  have  lain  upon  the 

plaintiff  to  shew  that  the  life  had  determined.     Even  if  the 

oaus  had  been  on  the  defendant  to  prove  the  sufficiency  of 

the  heriot,  there  was  abundant  proof.     The  sum  of  6/.  Ids. 

4((.  WIS  clearly  taken  in  the  ancient  leases  to  be  an  equiva- 

kat  for  the  three  best  beasts.     By  the  ancient  leases  too 

the  k)rd  would  not  get  a  heriot  on  the  determination  of 

each  life,  whereas  by  the  lease  in  question  he  would.     But 

It  was  surely  for  the  plaintiff,  who  himself  made  out  the 

ptim&  facie  title  of  the  defendant,  by  putting  the  lease  in 

Evidence,  to  go  on  and  shew  that  the  lease  was  void. 

With  regard  to  the  evidence  of  marriage,  as  the  plaintiff 

oie  not  to  rely  on  the  evidence  of  reputation  merely,  but 

add  direct  evidence  also  of  the  marriage,  he  cannot  keep 

«^ij  verdict  if  any  direct  evidence  of  any  improper  descrip- 

n  baa  been  admitted.     The  authority  with  respect  to 


(i)  Before  Lord  Denman  C.  J.,  of  the  argQmenC. 

^^ttMm,  and   Williams,   in   Hii.  (6)  8  East,  187. 

'V'ac.(Feb.  7  &  8).     Coleridge  J.  (c)  12  Ad.  &  E.  356;  5.  C.  4 

pment  daring  a  small  portion  P.  &  D.  1 14. 
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184S.  letters  of  administration  is  not  in  point ;  a  party  may  ad- 
minister without  them ;  and,  besides,  the  book  of  acts  au- 
thorises the  particular  person  to  administer,  whereas  the  fiat 
of  the  archbishop  does  not  authorise  any  particular  person 
Grazebrook.  to  solemnise  a  marriage.  The  licence  is  the  authority  for 
the  parson  to  officiate. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the  Court 
as  follows: — Two  objections  were  made  to  the  learned 
judge's  conduct  on  the  trial ;  first,  that  he  admitted  improper 
evidence;  secondly,  that  he  misdirected  the  jury. 

The  evidence  was  offered  to  support  the  proof  of  mar- 
riage between  the  plaintiff's  father  and  mother,  in  1784. 

The  marriage  was  said  to  have  taken  place  in  August  in 
that  year,  at  a  private  house,  under  a  special  licence  from 
the  Archbishop  of  Canterbury.  There  was  some  evidence 
of  cohabitation  and  reputation,  but  plaintiff*s  counsel  also 
offered  in  evidence  an  affidavit  made  for  the  purpose  of 
obtaining  a  special  licence  to  be  married  at  a  private  house, 
and  a  fiat,  signed  by  the  Archbishop,  directing  a  licence  to 
be  made  out  as  prayed  for  a  marriage  between  the  parties, 
both  which  documents  were  produced  from  the  proper 
ecclesiastical  office.  No  search  had  been  made  for  the 
original  licence,  and  there  was  proof  that  such  licences  are 
not  kept  in  any  regular  custody.  The  plaintiff  also  offered  in 
evidence  a  copy  of  the  register  of  the  parish  of  St.  Pancras, 
which  stated  the  marriage  to  have  been  at  a  private  house 
by  special  licence,  and  professed  to  be  signed  by  the  parties. 

The  objection  was  taken  to  the  fiat  as  being  neidier 
more  nor  less  than  secondary  proof  of  the  contents  of  i 
document  for  which  no  search  had  been  made.  And  though 
the  learned  counsel  confessed  that  the  marriage  might  have 
been  sufficiently  proved  by  cohabitation  and  reputation 
alone,  yet  they  contended  that  plaintiff  took  the  chance  of 
this  evidence  being  held  admissible,  and  must  submit  to 
have  his  verdict  set  aside,  if  the  Court  should  think  it 
inadmissible. 
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We  think  that  the  fiat  was  an  act  done  in  the  course  of  1848. 
official  duty,  shewing  that  two  persons,  bearing  names  of 
the  lessor  of  the  plaintiff's  parents,  were  at  that  time  en- 
giged  in  taking  measures  for  contracting  a  marriage,  and 
that  it  may  properly  be  taken  into  consideration  by  the  jury  Grazebrook. 
as  confirming  the  evidence  of  their  union,  which  arose  from 
cohabitation  and  reputation.  The  affidavit  and  register 
were  proofs  of  the  same  general  fact.  The  same  objection 
was  taken  in  a  former  trial  between  the  lessor  of  the  plain- 
tiff and  another  lessee,  but  was  abandoned  when  the  new 
trial  was  argued  in  this  Court. 

The  imputed  misdirection  respected  the  mode  of  proving 
a  lease  void,  as  made  by  tenant  for  life,  and  not  warranted 
by  the  leasing  power  in  the  will  under  which  he  held. 
The  power  required  the  old  rent  and  heriot  to  be  reserved, 
or  more :  the  pattern  lease  gave  the  landlord  the  option  of 
receiving  the  three  best  beasts  or  the  sum  of  6/.  JS^.  4d,, 
on  the  death  of  the  person  named,  contingent  on  their  sur- 
viving each  other,  as  specified.  The  actual  lease  reserved 
only  the  6/.  135.  4d,,  giving  no  option,  but  payable  on  the 
death  of  each  life  successively.  On  the  trial,  defendant's 
ooonsel  argued  that  the  change  was  in  effect  a  beneficial 
one;  but  complained  that  the  learned  judge  ruled  that  the 
burden  of  proof  was  on  defendant,  and  that  he  was  bound 
to  shew  this  reservation  to  be  of  equal  or  greater  advantage 
to  the  landlord.  Defendant  had  no  evidence  to  prove  this : 
the  jury  did  not  agree  to  this  argument,  and  found  against 
the  lease. 

We  are  not  prepared  to  say  that  this  burden  of  proof 
lies  in  all  possible  cases  on  a  lessee  under  a  power ;  for 
thoogh  a  lease  made  by  tenant  for  life  can  only  bind  the 
remainder-man,  when  it  conforms  to  the  power,  general 
^ence  of  such  conformity  may  be  sufficient  to  launch  the 
case.  But,  when  the  lease  avowedly  varies  from  the  pattern 
kaie  in  so  important  a  point  as  to  deprive  the  landlord  of 
tt  option  between  a  sum  of  money  and  the  three  best 
t^MtSy  the  change  in  the  reservation  throws  upon  the  lessee 

z2 
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1843.        the  burden  of  making  out  that  the  new  state  of  things  is  as 
beneficial  as  the  old. 

But  it  was  further  contended,  that  the  objection  was  not 
open  to  the  lessor  of  the  plaintiff  in  this  case,  because  be 
Grazebrook.  had  been  obliged  to  produce  the  lease  in  the  first  instancei 
and  defendant  had  not  given  it  in  evidence  in  support  of  bit 
own  right.  But  the  lessor  of  the  plaintiff  produced  i^ 
meaning  to  shew  that  defendant  held  by  that  title,  and  tbeo 
prove  that  the  title  is  a  bad  one.  No  authority  was  cited 
for  this  distinction,  and  there  is  no  reason  for  it. 

£>•  Rule  discharged. 


Tuaday,  ToPPIN  V.  FiBLD. 

January  Q4th.    ^ 

Covenant.  SPECIAL  CASE.  This  action  was  brought  for  the 
The  declare-     alleged  breaches   by  the  defendant  of  certain  covenants 

tioD  Stated  ^  . 

that  the  de-      entered  into  by  him  with  the  plaintiff.     The  declaration 

S"?dr/Tf  »**^^^  ^^^^^  ^y  '"denture  of  the    17th  July,   1828,  made 

insurance  on  between  the  plaintiff  and  the  defendant,  the  defendant,  in 

asbifraed^it  consideration  of  the  sum  of  1000/.  advanced  by  the  plaintiff 

to  plaintiff  to  ^q  the  defendant|  assigned  a  policy  of  assurance  on  his  own 

of  money  lent  lifci  effected  with  the  directors  of  the  London  Life  Asso- 

by  plaintiffto    ciation,  for  the  sum  of  1500/..  as  a  security  for  the  repay* 

defendant,  and  -     -rr  •  .       . 

that  defendant  ment  to  the  plaintiff  of  the  said  sum  of  1000/.>  with  interest 

had^covenant-  ^^^  ^^^  ^^^  cent.,  subject  to  a  proviso  for  redemption,  Su;.; 
premiums  on  and  the  defendant  covenanted  to  pay  the  premiums  on  the 
breach,  that      ^^'^  policy,  and  to  produce  the  receipts  for  the  same,  &c.; 

he  had  not  so    and  n  ^vas  agreed  that,  if  the  defendant  failed  to  pay  the 

paid  the  pre-  .  i        •••/«•    i       i  i  ■ 

miums.  premiums,  the  plamtiff  should  be  at  liberty  to  pay  the  same, 

?^^j '  ^^^  ^o  ^^  repaid  by  the  defendant,  with  interest  at  5L  per  cenL 
bankruptcy  That  by  another  indenture  of  the  18th  December,  1830, 

sion'^oTihT**"   indorsed  on  the  former  indenture,  and  made  between  the 

breaches. 

Heldf  that  the  plea  was  no  answer,  as  the  defendant's  liability  to  pay  the  premiomi 
to  the  insurance  office  constituted  no  debt,  either  contingent  or  otherwise^  between 
plaintiff  and  defendant,  and  was  collateral  to  the  debt,  and  not  proveable  ander  defend- 
ant's commission. 
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plaiodff  and  defendant,  reciting  that  the  sum  of  750/.,  resi-        1843. 

due  of  the  loan  of  lOOOZ.,  was  still  due  from  the  defendant, 

nd  that  the  defendant  had  effected  a  policy  of  insurance 

on  his  own  life  in  the  Equitable  office  for   1000/.,  at  the 

innoal  premium  of  31/.  Ss.  6d,,  and  that  the  defendant  was 

desirous  of  substituting  the  last*  mentioned  policy  for  the 

fbnner,  as  a  security  for  the  said  sum  of  750/.,  the  defend- 

iDt  assigned  to   the  plaintiff  the  policy  in  the  Equitable 

office,  subject  to  the  proviso  for  redemption,  and  all  such 

other  provisions  as  would  have  subsisted  with  respect  to 

the  former  policy. 

That  although  the  sum  of  750/.,  residue,  8cc.  was  still 
doe  with  interest,  and  3\L  8s.  6d,  became  payable  by  way 
of  premium  to  the  Equitable  Society,  on  the  18th  February, 
1841,  yet  the  defendant  did  not  pay  the  same ;  nor  would 
lie  produce  the  receipt  for  the  same ;  and  the  plaintiff,  to 
keep  up  the  policy,  himself  paid  the  said  premium^  and 
defendant  did  not  repay  the  same. 

Plea :  that,  after  the  committing  of  the  several  breaches 
IB  the  declaration,  the  defendant  became  a  bankrupt,  8cc. 
Conclusion  to  the  country. 

Replication,  joining  issue  thereon. 

The  cause  came  on  for  trial  before  Wightman  J.,  at  the 
Middlesex  sittings  in  Trinity  term,  1842,  when  the  folio w- 
ig  facts  were  proved  or  admitted  between  the  parties,  viz. 
tint  the  indentures  mentioned  in  the  declaration,  and  set 
ferth  in  the  pleas,  were  duly  executed  by  the  defendant. 
Hiat  the  principal  sum  of  750/.,  secured  by  the  indenture 
rftbe  18th  December,  1830,  mentioned  in  the  declaration. 
Ins  never  been  repaid  by  the  defendant  to  the  plaintiff. 
That  on  the  50th  day  of  January,  1841,  a  joint  fiat  in 
Wnkraptcy  was  issued  against  the  defendant  and  one  Wm. 
fkld,  upon  acts  of  bankruptcy  before  then  committed  by 
ikrai  respectively,  and  they  were  thereupon  duly  declared 
Irrupts.  That  at  that  time  the  said  principal  sum  of 
750{.  and  twelve  months'  interest  thereon  was  due  from 
^defendant  to  the  plaintiff,  and  the  same  is  still  due  and 
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owing  to  him.     That  the  plaintiff  has  not  proved  or  claimed 
under  the  fiat.    That  the  defendant  did  not  pay  the  aonual 
premium  or  ssum  of  31/.  85.  Gd,  which  became  due  on  the 
18th  February^  1841,  on  the  policy  of  assurance  assigned 
by  indenture  of  the  18th  December,  1850,  and  he  neglected 
to  keep  insured  the  said  sum  of  1000/.  upon  his  life  ti 
aforesaid,  and  thereupon  the  plaintiff  paid   the  said  Itit* 
mentioned  premium  of  31/.  Ss.  6d.  on  the  defendant's  life» 
for  the  said  sum  of  1000/.,  for  the  period  of  one  year,  fron 
the  said   18th  day  of  February,   1841,  to  the  like  dayof 
February,  1842.     And  the  defendant  did  not  on  demaad 
(made  on  the  10th  December,  1841),  or  at  any  time  after- 
wards, pay  or  cause  to  be  paid  to  the  plaintiff  the  said  sum 
of  money  which  the  plaintiff  so  advanced  for  the  purpose  or 
on  account  of  such  assurance,  with  interest  thereon,  at  the 
rate  of  51.  per  cent,  per  annum.     That  the  defendant  and 
the  said  Wm.  Field,  on  the  5th  day  of  October,  1841,  ob- 
tained their  certificate  under  the  fiat  issued  against  them* 
That  on  the  7th  of  January,  1842,  the  plaintiff  requireci 
the  defendant  in  writing  to  produce  and  shew  to  him  the 
receipts  or  vouchers  for  the  premium,  pursuant  to  the  cove-* 
nant  in  that  behalf  contained  in  the  said  indenture  of  the 
17th  July,  1828,  but  the  defendant  did  not  produce  or  sbeir 
the  same.    This  action  was  commenced  on  the  10th  Janaarj^ 
1 842.    Upon  this  evidence  the  learned  judge  was  of  opinioo 
that  the  plaintiff  was  entitled  to  recover,  and  the  jury,  under 
his  Lordship's  direction,  found  a  verdict  for  the  plaintiff 
with  33/.  damages  on  the  first  and  third  breaches,  and  witb 
l5.  damages  on  the  second  breach,  with  liberty  for  the  de- 
fendant to  apply  to  the  Court  thereon.     The  defendant 
accordingly,  on  the  2d  June,  1842,  applied  to  this  Court, 
who  granted  a  rule>  calling  on  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  verdict  en- 
tered for  the  defendant  instead  thereof,  with  leave  to  the 
parties  to  state  a  case  for  the  opinion  of  the  Court  on  the 
points  in  question,  and  in  pursuance  of  such  rule  the  parties 
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hate  agreed  to  state  the  foregoing  case  for  the  opinion  of 
the  Court.     The  question  for  the  decision  of  the  Court  is. 

Whether,  under  the  circumstances  before  stated,  the 
plaintiff  is  entitled  to  maintain  this  action,  in  respect  of 
the  breaches  of  covenant  alleged  in  the  declaratioU|  or  any 
or  either  of  them ;  or  whether  the  bankruptcy  and  certifi« 
ate  of  the  defendant  discharge  him  therefrom,  and  from  all 
Utbility  in  respect  of  the  several  covenants  contained  in  the 
iiid  indenture. 

The  verdict  of  the  plaintiff  is  to  stand  or  to  be  set  aside 
and  entered  for  the  defendant,  according  to  the  opinion  and 
direction  of  the  Court. 
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Jertfis  for  the  plaintiff  (a).  The  defendant  will  probably 
coakend  that,  as  he  has  been  discharged  by  his  bankruptcy 
from  the  debt,  which  is  the  principal,  he  is  therefore  also 
discharged  from  his  covenant,  which  is  a  mere  accessory  to 
lecnre  that  debt.  In  Thompson  v.  Thompsonijb)  it  was 
hddy  that  the  instalments  of  an  annuity,  which  the  bankrupt 
corenanted  to  pay  in  case  of  the  grantor's  default,  were 
■ot, where  they  became  due  after  his  bankruptcy,  proveable 
loder  the  fiat.  In  Atwood  v.  Partridge  {c),  the  defendant 
eofenanted  for  the  due  payment  by  a  third  person  of  a 
premium  upon  a  policy  of  insurance  effected  to  secure  a 
debt  due  from  such  third  person  to  the  plaintiff;  the  pre- 
ttioin  became  due  June  17th,  and  was  unpaid,  and  on  June 
tOth  the  defendant  obtained  his  certificate:  it  was  held 
that  the  certificate  was  no  answer  to  an  action  on  the  cove- 
saot  Under  the  insolvent  acts  also  there  have  been  many 
dedsions  in  favour  of  the  plaintiff.  In  Im  Coste  v.  Gt7/- 
*Nm(d)  it  was  held  that  a  plea  by  an  insolvent  debtor,  that 
he  had  been  discharged  under  stat.  51  Geo,  3,  was  no 
ttttwer  to  an  action  of  covenant  for  not  paying  the  pre- 
Btioms,  accruing  due  subsequently  to  his  discharge,  on  a 


(a)  The  case  was  argued  before 
^  Denman  C.  J.,  Patteson, 
^^^^^ndge^  and  WigfUman  Js. 


(b)  2  Bing.  N.  C.  168. 

(c)  4  Bing.  209. 
id)  1  Price,  315. 
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1843.        policy  of  insurance.     Bennett  v.  Burton  {a)  is  to  the  same 
effect.    He  cited  also  Hockcn  v.  Browne {b). 

Sir  W.  W.  FoUett  S.  G.  contii.    Bennett  v.  Burton  (a) 
is  no  authority  in  a  case  under  the  bankrupt  acts,  for  it  was 
expressly  decided  with  reference  to  the  peculiarity  of  the 
Insolvent  Act,  Lord  Denman  C.  J.  observiog,  **  The  plaintiff 
in  this  case  is  entitled  to  recover,  unless  the  debt  is  ab- 
solutely extinguished :  but  the  Insolvent  Act  only  applies 
to  the  discbarge  of  the  person,  and  tlie  effect  of  it  is  stil 
to  keep  the  debt  alive."     [Patteson  J.   It   was   held  the 
other  day,  in  Newton  v.  Scolt  (c),  that  bankruptcy  does  not 
extinguish  the  debt,  but  only  the  remedy.]     The  debt  cer- 
tainly is  not  extinguished  as  regards  third  parties,  but  it  is 
extinguished  as  regards  the  bankrupt  himself.     In  this  case 
a  debt  of  750/.  with  interest  was  proveable,  and  nothing 
more  was  due.     If  a  promissory  note  had  been  given  for 
the  debt,  the  plaintiff  could  not  sue  on  the  note  because  it 
should  happen  not  to  be  due  at  the  time  of  the  bankruptcy. 
The  covenant  was  gone  as  soon  as  the  defendant  became 
a  bankrupt;  for  the  debt  was  then  gone,  and  he  covenanted 
to  insure  only  so  long  as  the  debt  was  due.     In  jftwood^* 
Partridge  (d)  and   Thompson  v.  Thompson  {e),  it  was  the 
surety  who  became  the  bankrupt,  so  that  the  debt  always 
remained,  as  far  as  the  principal  debtor  was  concerned. 

Secondly,  if  the  covenant  did  not  become  extinguished 
together  with  the  debt,  still  the  value  of  the  covenant  was 
proveable,  and  therefore  the  present  claim  is  barred.  Why 
should  the  covenant  not  be  proveable  under  stat.  6  Geo,  4, 
c.  l6,  s.  56^  All  the  elements  of  its  value  can  be  ascer* 
tained;  the  number  of  years  the  bankrupt  had  to  live,  and 
the  probable  amount  of  premiums  which  he  would  pay,  are 
the  subject  of  ordinary  calculation. 

(w)  4  p.  &  D.  313.  (</)  4  Bing.  209. 

{b)  4  Bing.  N.  C.  400.  (c)  2  Biiig.  N.  C.  168. 

(c)  9  M.  &  W.  431. 
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Jenis  in  reply  cited  Green  v.  BichneU{a\  to  shew  that 
It  all  etents  the  intervention  of  a  jury  would  be  necessary 
to  calculate  the  value  of  the  covenant. 

Cur.  adv.  vult. 

Lord  Dknman  C.  J.,  in  the  following  vacation  (Feb.  8), 
ddifered  the  judgment  of  the  Court  as  follows : — This 
m  an  action  of  covenant  upon  an  indenture^  dated  in 
18€8»  which  recited  a  transfer  of  a  policy  of  insurance  upon 
tkelife  of  the  defendant,  dated  in  IS^S,  to  secure  the  re- 
pqroiait  of  a  sum  of  money  lent  by  the  plaintiff  to  the 
defendant,  and  contained  a  covenant  by  the  defendant  that 
Im  would  pay  the  premiums  of  insurance  to  the  insurance 
eooipany,  and  that,  if  upon  his  default  the  plaintiff  paid  the 
praoiiums,  he  would  repay  him.  Breaches  were  assigned 
ipon  the  covenant.  To  this  the  defendant  pleaded  his 
btakniptcy  after  the  breaches  declared  upon  had  been 
committed,  and  the  question  was,  whether  the  defendant 
ni  discharged  from  liability  on  his  covenant  by  his  bank- 
raptcjr  and  certificate. 

For  the  defendant  it  was  contended  that  the  debt,  to 
Mcnre  which  the  policy  of  insurance  had  been  assigned, 
bebg  proveable  under  the  commission,  and  the  remedy  to 
recover  it  barred,  the  bankrupt  was  discharged  from  liabi- 
%  to  keep  up  the  security,  and  that  the  amount  recover- 
drie  under  the  covenant  constituted  a  contingent  debt, 
poveable  under  the  commission,  within  the  56th  section 
of  the  6  Geo.  4,  c.  16. 

It  is  unnecessary  to  refer  particularly  to  the  cases  cited 
upon  the  argument,  for  we  are  clearly  of  opinion,  and  our 
J^gment  is  in  accordance  with  all  those  cases,  that  the 
liability  of  the  defendant  to  pay  the  premiums  of  insurance 
to  the  insurance  office  did  not  constitute  any  debt  between 
^  bankrupt  and  the  plaintiff,  either  contingent  or  other- 
^>>c,  and  consequently  was  not  proveable  under  the  com- 
Btistion,    The  covenant  is  quite  collateral  to  the  original 

(a)  8A.&E.701;  .S.  C.  3  N.  &  P.  634. 
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debt|  which  the  policy  was  assigned  to  secure,  and  the  daim 
is  for  unliquidated  damages,  which  might  be  more  or  less 
according  to  circumstances.  The  case  of  Atwood  v.  Par* 
tridge  (a)  is  in  principle  the  same  as  the  present,  and  our 
judgment  is  in  accordance  with  it.  If,  instead  of  the 
assignment  of  a  policy  of  insurance  upon  a  life  to  secure 
the  debt,  a  house  had  been  assigned,  with  a  covenant  to 
keep  it  insured  from  fire,  it  could  hardly  be  contended  that 
the  bankruptcy  of  the  covenantor  would  have  discharged 
him  from  liability  upon  such  a  covenant,  but  such  woold 
necessarily  be  the  result,  if  we  held  the  defendant  dis- 
charged in  the  present  case.  Our  judgment  therefore  is 
for  the  plaintiflf. 

D.  Judgment  for  the  plaintiff. 

(a)  4  Bing.  209. 


Monday^ 
January  23c2. 

Where  a  de- 
fendant is 
taken  under 
a  ca.  sa.  he  is 
not  liable  to 
pay  the  ex- 
penses of  an 
unproductive 
fi.  fa.  pre- 
viously issued, 
or  to  pay  any 
caption  fee. 


Earp  V.  Satchell  and  another. 

C/ASE.  The  declaration  stated  that,  on  the  17th  August, 
1841,  the  defendant  Satchell^  by  the  conviction  and  judg- 
ment of  the  Court  of  Queen*s  Bench,  recovered  against 
the  now  plaintiff  the  sum  of  31/.  155.  for  damages  and 
costs ;  that  the  defendants,  for  having  execution  upon  the 
said  judgment,  on  the  Ist  September,  in  the  same  year, 
issued  out  of  the  Court  of  Queen's  Bench  a  testatum  capias 
ad  satisfaciendum,  directed  to  the  sheriffs  of  London,  by 
which  writ  the  sheriffs  were  commanded  to  take  the  now 
plaintiff,  8cc.  to  satisfy  the  said  sum  of  31/.  13^.,  together 
with  interest  upon  the  sum  of  ML  U.  at  4/.  per  cent,  per 
ann.  from  the  said  17th  August.  Yet  the  defendants,  on 
the  said  1st  September,  wrongfully  and  maliciously  pro- 
cured the  said  writ  to  be  indorsed  with  a  direction  to  the 
sheriff  to  take  the  now  plaintiff  to  satisfy  a  much  larger 
sum  than  the  sum  of  31/.  13$.,  so  recovered  as  aforesaid, 
and  interest  thereon  as  aforesaid,  to  wit,  the  sum  of  33/.  4i.i 
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iocludiDg  writ  of  fieri  facias,  levy,  &c.  under  that  writ>  and         1843. 
afterwards,  to  wit,  on  the  1st  May,  1842,  wrongfully  and 
iojurioosly  procured  the  said  writ  so  indorsed  to  be  de- 
lifered  to  the  sheriffs  of  London  to   be  executed,  and 
wrongfully  and  maliciously  caused  the  now  plaintiff  to  be 
mested  under  the  same  writ,  and  for  the  sum  indorsed 
tbereon,  and  to  be  detained  until  the  defendants  consented 
to  his  discbarge ;  and,  although  the  plaintiff  after  the  arrest 
oiered  to  pay  defendants  31/.  135.  and  the  interest  men- 
booed  in  the  writ,  yet  defendants  refused  to  consent  to 
pkuotiff's  discharge  until  he  paid  the  said  sum  of  33/.  45., 
so  indorsed  on  the  writ,  and  also  to  the  sheriffs  the  sum  of 
\L  Is.;  and  the  defendants  then  wrongfully  and  maliciously 
demanded,  extorted,  8cc.  and  obliged  the  plaintiff  to  pay,  by 
duress  of  the  said  arrest,  the  said  sum  of  SSI.  4s.  and  1/.  I;., 
tbe  same  being  much  more,  to  wit^  2/.  1^.  more  than  the 
sum  recovered  by  the  judgment  and  mentioned  in  the  writ, 
and  interest  thereon  as  aforesaid,  &c.  &c. 
Pleas:  I.  Not  guilty. 

2.  A  traverse  of  the  alleged  offer  to  pay  the  said  sum  of 
^1^  135.,  and  the  interest  in  the  declaration  mentioned. 
Issue  on  the  above  pleas. 

On  the  trial  before  Williams  J.,  during  the  Middlesex 
sittings  in  this  term,  it  appeared  that  judgment  had  been 
recovered  by  the  defendant  Satchell  against  the  plaintiff  as 
stated  in  the  declaration.  On  the  21st  August,  1841,  Sat- 
^ellf  in  execution  of  his  judgment,  issued  a  writ  of  testa- 
tum fi.  fa.  directed  to  the  sheriffs  of  London,  indorsed  as 
follows,  "  Levy  31/.  135.  with  interest,  and  155.  for  testatum 
fi.  h.,  besides,  &c.'*  This  writ  was  returned  nulla  bona. 
On  the  1st  September  following,  a  writ  of  testatum  capias 
*d  satisfaciendum  was  issued  to  the  sheriffs  of  London, 
wd  indorsed  '*  To  satisfy  33/.  45.,  including  writ  of  fi.  fa., 
^,  &c.  under  that  writ."  Under  this  writ  the  plaintiff 
^  taken,  and  was  not  discharged  until  he  had  paid  the 
tbove  sum  to  the  plaintiff,  and  also  the  further  sum  of 
^^  Is.  as  a  caption  fee  to  the  sheriffs'  officer. 
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For  the  defendants  it  was  contended,  that  the  plaintiff 
was  liable  to  pay  the  above  charges  of  the  unproductiTe  fi. 
fa.  and  the  caption  fee,  by  analogy  to  stat  43  Geo.  3,  c46, 
&•  5,  which  enacts  that ''  in  every  action  in  which  the  plain- 
tiff or  plaintiffs  shall  be  entitled  to  levy  under  an  ezecudoa 
against  the  goods  of  the  defendant,  such  plaintiff  or  plaintiffil 
may  also  levy  the  poundage,  fees  and  expenses  of  the  ezecn-' 
tion,  over  and  above  the  sum  recovered  by  the  judgment* 
Evidence  was  given  by  one  of  the  Masters  of  this  Court, 
that  by  the  rules  of  practice  the  sums  in  question  could  not 
be  charged  against  the  defendant.  His  Lordship  left  it  to 
the  jury  to  say  whether  the  defendants  had  probable  cause 
for  believing  such  sums  might  be  so  charged.  The  jurj 
found  a  verdict  for  the  plaintiff. 

12.  F,  Richards,  in  the  same  term,  moved  for  a  new 
trial  {a),  on  the  ground  relied  upon  at  the  trial. 

Cur.  adv.  vuU. 

Lord  DfiNMAN  C.  J.  on  a  subsequent  day  in  this  tenia 
(Jan.  25)  delivered  the  judgment  of  the  Court,  saying  ibaC 
the  claim  set  up  by  the  defendant  was  an  attempt  to  intro- 
duce quite  a  new  practice,  and  that  the  charges  in  questiois 

must  be  excluded. 

D.  Rule  refused. 

(a)  Before  Lord  Denman  C.  J.,  TattetoUf  Coleridge,  and  Wightman  J9« 


The  Queen  r.  The  Justices  of  Oxfordshire. 


Tuesday^ 
Jan,  31. 

Three  persons   J/HIS  was  a  rule  to  shew  cause  why  a  mandamus  shoalcft 

who  had  been  .  .  , 

summoned  be-  not  issue  commanding  the  defendants  to  enter  continuance^ 

trate^  under  7  ^"^  ^^^^  ^^^  appeal  of  E.  Jemmett  and  two  other  persons  ^ 
&  8  Geo,  4,  c.  against  three  several  records  of  convictions^  whereby  the, 

29,  s.  34,  for 

unlawful  fishing,  had  been  convicted,  after  a  joint  hearing,  each  in  a  separate  penalty,  m 
gave  a  joint  notice  of  appeal  to  the  sessions,  describing  the  conviction  as  a  joint 
viction.     Separate  convictions  were  returned  to  the  sessions. 

Held,  that  the  variance  between  the  notice  of  appeal  and  the  conviction,  was  immaten 
because  it  could  not  mislead,  and  this  Court  made  a  rule  absolute  for  a  mandomof  t. 
the  sessions  to  hear  the  appeal. 
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were  respectively  convicted  under  the  statute  7  &  8  Geo.  4,         1843. 
c89*  8.  34,  of  having  unlawfully  angled  in  a  private  fishery.    rr^^^^X^^ 

Jemmett  and  two  others  in  June  last  were  summoned  v, 

before  a  single  magistrate,  under  statute  7  &  8  Geo.  4,  c.  oxFonosHi^RE. 
99|  s«  34,  to  answer  the  complaint  and  information  of  one 
George  Zooslty,  for  having  '*  unlawfully  taken  certain  fish 
is  certain  water  in  which  the  said  Loosley  hath  a  private 
right  of  fishery,  and  not  adjoining  to  a  dwelling-house 
diere."  They  appeared  to  the  summons,  and  a  separate 
fletof  not  guilty  was  taken  from  each.  The  case  was 
then  gone  into.  There  was  only  one  joint  hearing  of  the 
diaige.  The  defendants  were  each  convicted  in  a  separate 
peatlty  of  le.  and  of  9s.  6d.  costs. 

The  defendants  within  three  days  after  the  conviction  gave 
I  joint  notice  of  appeal  against  the  conviction,  describing 
itis'^a  certain  conviction  of  us/' &c.  The  notice  was 
iigaed  by  the  three  defendants. 

The  defendants  entered  into  separate  recognizances  to 
prosecute  their  appeal. 

About  a  month  before  the  sessions  the  attorney  for  the 
'rfendants  applied  to  the  magistrate's  clerk  for  a  copy  of 
the  conviction.  The  clerk  refused  to  furnish  a  copy  of  the 
coQiiction  until  the  next  quarter  sessions.  No  conviction 
was  returned  until  the  second  day  of  the  sessions,  an  hour 
or  two  before  the  appeal  came  on  to  be  heard.  A  separate 
con?iction  was  then  returned  in  the  case  of  each  defendant. 
On  the  appeal  coming  on  to  be  heard  the  convictions 
>iKi  notice  of  appeal  were  read.  It  was  then  objected,  on 
hehtif  of  the  respondent,  that  the  notice  of  appeal  was 
nuufficient,  as  there  was  in  fact  a  separate  conviction  of 
cich  defendant,  and  the  notice  of  appeal  was  a  joint  notice 
^nst  a  joint  conviction. 

The  sessions  held  the  objection  good  and  confirmed  the 
coQfictioos. 

Sir  If.  W.  Follett  S.  G.  and  Keating  shewed  cause. 

Byfci  and  Pigott  contrd.     It  was  impossible  for  the  ap- 
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184S.        pellants  to  know  bow  the  conviction  would  be  drawn  up, 

_.    ^  when  they  gave  their  notice  of  appeal  against  it ;  the  vari- 

v.  ance  between  their  notice  and  the  conviction  has  arisen 

OxTORDSHiRE.  ^^^^^clj  from  the  refusal  of  the  magistrate's  clerk  to  give 

them  the  information  they  demanded.     There  is  in  fact  no 
variance  between  the  notice  and  conviction,  for  the  actual 
conviction  was  a  joint  conviction,  whatever  the  parchment 
conviction  may  be,  and  so  were  all  the  proceedings  before 
the  magistrate.     Again,  if  there  is  a  variance,  it  is  imma- 
terial, for  it  could  not  mislead.     Reg.  v.  Justices  of  Den- 
high$hire{a)  is  an  authority  for  the  appellants.     In  that  case, 
which  was  an  appeal  against  an  order  of  removal,  the  notice 
of  appeal  misrecited  the  name  of  one  of  the  magistrates  who 
made  the  order,  and  was  objected  to  on  that  ground  as  in- 
sufficient, but  Williams  J.  observed  in  his  judgment,  ''The 
question  is,  whether  there  be  such  a  total  variance  between 
the  order  of  removal  and  the  notice  of  appeal,  as  to  create 
any  doubt  whatever  in  the  minds  of  those  who  received  the 
notice,  as  to  the  order  really  appealed  against."     '*  It  is  i 
perversion  of  terms  to  speak  of  this  variance  in  the  same 
way  as  of  a  variance   in  a  declaration  or  a  deed.     The 
notice  was  quite  sufficient  to  give  all  parties  interested  in- 
timation of  what  the  appeal  was  intended  for,  which  is  the 
object  of  the  notice." 

Lord  Denman  C.  J. — The  words  in  the  appeal  clause 
of  this  act  are  general,  no  particular  form  is  given.  The 
question  is,  as  my  brother  Williams  said  in  the  case  cited, 
whether  the  notice  is  likely  to  mislead.  That  is  the  good 
sense  of  the  thing,  and  applies  more  strongbj^o  a  convic- 
tion than  an  order.  Here  I  think  the  variaiite  quite  im- 
material. 

Patteson  J. — I  doubt  whether  there  was  any  variance, 
but,  if  there  was,  it  was  certainly  immaterial. 

Coleridge  and  Wightman  Js.  concurred. 

D.  Rule  atsolute. 

(fl)  10  Law  J.  (N.  S.)  Mag.  Ca.  79. 
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Yates  v.  Aston.  ,  Tuaday, 

January  17th^ 

This  cause  came  on  to  be  tried  at  the  sittings  in  Middle-  Whereamort- 
<•       -AiT-  I      1  •    r        T»r.  f  r     gage  deed  con- 

sex,  after  Michaelmas  term,   1841,  before  Wtghtman  J.,  tains  no  cove- 

vben  a  verdict  was  found  for  the  plaintiff  for  19521.  and  nantforre- 

r,  payment,  bo 

costs,  subject  to  the  opinion  of  the  Court  upon  the  follow-  that  no  action 
m  case :  ^*"  ^  "****' 

^         *  ^  ^  ...  tained  on  the 

The  declaration  contained  the  ordinary  indebitatus  counts  deed,  debt  for 
in  debt,  payable  on  request,  for  money  paid,  money  lent,  ^^ylbe  ^ 
ioterest,  and  on  an  account  stated.  brought  in  the 

The  plea,  or  only  material  plea,  for  the  present  purpose,  bitatus  form. 
WIS  Dever  indebted. 

The  action  was  brought  to  recover  the  sum  of  1500/. 
sod  interest  thereon,  hereinafter  mentioned  to  have  been 
idTtDced  by  the  plaintiff  Yates. 

By  deeds  of  lease  and  release,  dated  the  11th  and  12th 
of  September,  in  the  year  of  our  Lord  1829»  certain  pre- 
mises were  conveyed   by  the  defendant  and  his  brother 
Tkomas  Aston,  since  deceased,  to  one  John  Blagg.    That 
IQID  was  subsequently  increased  to  1£00/.,  and  by  a  deed 
of  assignment,  dated  dd  October,  1829,  the  property  was 
forther  charged  to  that  amount.     In  January,   1833,  the 
defendant  and  Thomas  Aston  were  called   upon  by  Blagg 
^  pay  off  the  principal  and  interest  then  due,  but  they 
l^g  unable  to  do  so,  and  being  desirous  of  obtaining  a 
'vvther  loan,  applied  to  Yates,  the  plaintiff,  to  advance  and 
Pqf  the  same  to  Blagg,  and  to  lend  them  a  further  sum  of 
^00/.    Yates  accordingly  agreed  to  advance  1500/.  upon  the 
security  of  (a\  and  comprised  in  the  deed  hereinafter  men- 
ded, and  hiv^  then  solicitor  received  directions  from  the 
defendant  in  what  manner  that  sum  was  to  be  applied, 
^  conformity  therewith,  the  solicitor  on  a  subsequent  day, 
^ing  the  day  after  that  upon  which  the  said  deed  last  men- 
^OQed  was  executed,  paid  over  1S94/.  to  Blagg,  as  and  for 
principal  and  interest  then  due,  and  for  certain  costs  due 

(a)  Sic. 
VOL.  111. — O.  D.  A  A 
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to  Blagg's  solicitor ;  43/.  was  retained  as  his  own  costs  in 
and  about  effecting  the  loan ;  and  the  residue  was  paid 
over  to  the  solicitor  of  the  defendant,  on  the  defendant's 
account.     This  took  place  on  the  15th  January,  1835. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances,  an  action  of  debt  in  the  present 
form  is  maintainable  between  these  parties,  for  any  part  of 
the  said  demand  for  which  the  action  is  brought. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  is 
entitled  to  maintain  this  action  in  its  present  form  for  the 
whole  or  any  part  of  his  demand,  the  verdict  is  to  stand  or 
be  entered  accordingly.  If  the  Court  shall  be  of  opinion 
that  the  plaintiff  is  not  entitled  to  maintain  the  action  at  all 
or  in  part,  the  verdict  is  to  be  entered  for  the  defesdant 
for  the  whole  or  in  part,  as  the  case  may  be. 

A  copy  of  the  last-mentioned  indenture  was  annexed  to 
the  case. 

The  indenture  was  dated  the  14th  January,  and  pur- 
ported to  be  made  between  Blagg  of  the  first  part,  one 
Fisher  (a  trustee  for  Blagg)  of  the  second  part,  William 
Aston  and  Mary  his  wife  of  the  third  part,  Thomas  Jtton 
of  the  fourth  part,  and  Yates  of  the  fifth  part.  By  this 
indenture,  after  reciting  that  by  indentures  of  lease  and 
release  of  the  11th  and  12th  September,  1829,  the  release 
being  made  between  William  Aston  and  wife  of  the  first 
part,  Thomas  Aston  of  the  second  part,  Blagg  of  the  third 
part,  Fisher  of  the  fourth  part,  and  one  Griffiths  of  the 
fifth  part,  in  consideration  of  1000/.  advanced  to  W,  and 
T.  Aston,  by  way  of  loan  at  interest,  by  Blagg,  W,  Aston 
and  wife,  and  T.  Aston,  conveyed  and  assured  certain  pre- 
mises therein  mentioned  to  Fisher,  upon  truyi:%at  he  would 
permit  the  Astons  to  possess  and  enjoy  the  same  until  tbe 
12th  March  next,  and  that  he  should,  after  the  12th  March, 
as  he  should  think  proper,  sell  the  premises,  and  after  pay- 
ing the  expenses  of  sale  pay  unto  Blagg  the  loan  of  lOOOil 
and  interest  at  5/.  per  cent,  per  annum,  and  then  upon  trust 
to  pay  any  overplus  to  the  Astons;  and  after  reciting  that  no 
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lak  of  the  said  premises,  pursuant  to  the  power  of  the  said         1843. 
recited  iodenture,  had  been  madei  and  that  the  said  sum 
of  1000/.  was  still  owing  to  Blagg  upon  the  recited  security, 
and  also  the  further  sum  of  200/.  for  a  further  loan  to  the 
istom,  secured  with  interest  by  an  indenture  of  assignment 
tbereioafter  mentioned,  all  interest  on  the  above  sums  having 
been  paid,  and  that  Blagg  had  requested  the  Astons  to 
repay  the  1200/.,  and  that  they  had  requested  Yaies  to  pay 
tbe  samey  which  he  had  agreed  to  do,  and  also  to  lend  them 
the  further  sum  of  3O0L,  upon  the  security  of  the  aforesaid 
premises  in  manner  thereinafter   expressed;   it  was  wit- 
MMod,  that  in  consideration  of  12O0L,  paid  by  Yates  to 
Blagg,  Blagg  bargained,  sold  and  assigned,  &c.,  and  the 
AUom  ratified,  assigned   and  confirmed   unto  Yates  the 
mortgage  debt  of   1000/.,  so  due  upon  the  said  recited 
secttrity  and  all  interest,  to  hold  unto  Yates  for  his  own  use 
lod  benefit,  and  thalifor  the  better  enabling  Yates  to  reco- 
ver tbe  said  principal  money  and  interest,  Blagg  appointed 
Yates  his  attorney  to  sue  in  his  name.     By  the  same  inden- 
tare,  Fisher  granted,  bargained,  sold  and  released,  and  in 
consideration  of  the  fuvtber  loan  of  300/.,  W.  Aston  and  wife 
(by  virtue  of  a  fine,  &c,),  and  T.  Aston,  granted,  bargained, 
tu:.  ratified  and  confirmed  unto  Yates  the  said  premises, 
to  bold  the  same  as  therein  mentioned  for  his  own  benefit, 
ipon  and  subjeot  nevertheless  to  the  like  trusts  and  powers 
concerning  the  principal  sum  of  1200/.  and  interest,  as  by 
tbe  recited  indenture  were  expressed  concerning  the  sum 
-of  lOOQ/.  apd  interest,  to  the  end  that  the  same  trusts  might 
be  executed  by  Yates  in  as  ample  a  manner,  in  case  of 
default  of  payment  of  the  1200/.  or  interest,  as  the  same 
■tight  have  been  executed  by  Fisher.     Covenants  by  Blagg 
^  Fisher  against  incumbrances,  and  also  that  they  would 
^  release  the  sum  of  1200/.,  &c.  without  the  consent  of 
Ydtts^  or  do  any  act  whereby  the  said  mortgage  debt  or  the 
^d  mortgaged  premises  might  be  vacated,  released,  dis- 
^rged,  incumbered  or  prejudicially  affected. 

Tbe  indenture  then  recited  a  deed  of  assignment  of  the 
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Sd  October,  I829y  whereby  the  said  premises  were  farther 
charged  in  favour  of  Blagg  with  the  payment  of  the  said 
sum  of  200/.  and  interest,  in  like  manner  as  they  bad  been 
already  charged  for  the  said  sum  of  1000/.  and  interest, 
and  then  proceeded  to  transfer  Blagg*s  security  in  respect 
of  the  sum  of  200/.  to  Yates. 

The  indenture  was  indorsed  with  a  receipt  for  1200/., 
signed  by  Blagg,  and  a  receipt  for  300/.,  signed  by  the 


Whitmore  for  the  plaintiff  (a).  The  defendant  must  con- 
tend either  that  the  plaintiff  was  never  indebted,  and  so  is 
not  liable  in  any  action ;  or  that  even  if  he  was  indebted  be 
cannot  be  made  liable  by  this  form  of  declaration,  because 
the  debt  was  a  specialty  debt. 

First,  it  appears  that  a  loan  was  made  by  the  plaintiff  to 
the  defendant,  and  every  loan  implies  a  debt.  King  v« 
King[b),  Howel  v.  Price (c),  Cope  v.  Cope{d).  In  the  case 
of  I'he  South  Sea  Company  v.  Duncomb{e)  it  appeared,  in  an 
action  for  money  lent,  that  the  plaintiffs  had  advanced  to  the 
defendant  a  sum  of  money  upon  a  pawn  of  stock,  and  the 
question  was,  whether  the  plaintiffs  could  proceed  against 
the  defendant  or  were  confined  to  the  remedy  against  the 
stock ;  "  and  after  proof  of  many  particulars,  to  induce  a 
belief  that  in  these  loans  no  regard  was  had  to  the  personal 
security,  the  Court  left  it  to  the  jury  upon  this  point,  that 
where  money  is  generally  lent  upon  a  pledge,  it  will  not 
deprive  the  lender  of  his  remedy  against  the  person,  and 
that  to  discharge  the  person  of  the  borrower,  there  must 
be  a  special  agreement  to  stand  to  the  pledge  only.'*  But 
there  is  nothing  in  this  indenture  to  shew  that  the  lender 
was  to  be  confined  to  his  remedy  against  the  land. 

If  then  there  was  a  debt  recoverable  by  action,  is  there 


(a)  In  Mich.  T.  last  (Nov.  15), 
before  Lord  Denman  C.  J.,  Wil" 
lianuy  Coleridge  and  Wightman  Js. 

(6)  3  P.  Wms.  358. 


(c)  1  P.  Wms.  «91, 

(d)  2  Salk.  449. 
(c)  S  Str.  919. 
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iDjf  objection  to  the  general  indebitatus  count?  Undoubt- 
edlj  where  a  deed  is  the  foundation  of  the  action  it  must 
be  sued  upon :  Attt/  v.  Parish  (a);  and  where  a  loan  is 
secured  by  deed^  upon  which  an  action  may  be  brought, 
IDjf  simple  contract  security  which  may  have  been  originally 
taken  is  extinguished,  unless  it  appear  that  the  parties 
intended  the  original  security  to  remain  in  force :  Twopennj/ 
T.  Young  (b).  But  in  this  case  no  action  whatever  could  be 
maintained  on  the  deed,  for  it  contains  no  covenant  for  the 
repayment  of  the  money,  and  the  only  reason  for  a  simple 
contract  merging  in  a  specialty  is,  that  the  specialty  remedy 
isof  a  higher  kind.  Where,  therefore,  there  is  no  specialty 
remedy,  the  remedy  on  the  simple  contract  is  not  extin- 
guished. In  Allenby  v.  Daltm(c)  it  was  held,  that  a  mort- 
gage given  as  a  security  for  money  lent  does  not  preclude 
tbe  lender  from  his  action  of  assumpsit  for  money  lent. 
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Martin  contri.  The  indenture  of  1B33  gives  the  plain- 
tiff oo  right  of  action  whatever  against  the  defendant.  The 
CMnission  of  the  usual  covenant  for  repaying  the  mortgage 
Boney  affords  strong  evidence  of  this,  and  what  is  said  by 
the  Court  in  Howel  v.  Price  {d)  upon  this  point  is  in  favour 
of  the  defendant.  The  plaintiff  might  have  sold  the  land 
it  any  time  and  so  paid  his  debt,  and  he  may  have  been 
ntis6ed  with  this  remedy.  The  only  action  contemplated 
by  the  deed  is  an  action  in  the  name  of  Blagg.  In  Hodges 
▼•  The  Croydon  Canal  Company  (e),  where  there  was  a 
mortgage  without  any  covenant  for  repayment,  it  was  held 
tbat  the  remedy  was  against  the  land  only,  and  that  therefore 
^e  mortgagee  was  limited,  by  stat.  3  &  4  Will.  4,  c.  27, 
**42,  to  the  recovery  of  interest  for  six  years  only. 

Secondly,  the  deed  in  this  case  is  the  foundation  and  the 
^"J'y  evidence  of  the  contract,  and  ought  to  have  been 
declared  upon.     The  cases  on  this  point  are  collected  in 


(a)  1  New  R.  104. 

(*)  3  B.  &  C.  Q08;  5.  C.  5  D. 
^  H.  259. 


(c)  5  Law  J.  (O.  S.)  a  B.  312. 
(rf)  1  P.  Wms.  291. 
(e)  3  Beav.  86, 
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8  Stark.  Ev.  104,  note  u  (Sd  ed.),  and  in  note  b  to  Duppa  v. 
Mayo,  1  Wm$.  Sound.  d76d  (5th  ed.).  '<  Where  there  is 
an  express  contract  by  deed  between  the  parties,  assumpsit 
cannot  be  maintained  on  any  promise  arising  by  implicatioa 
of  law  out  of  the  terms  of  that  contract :''  per  Bayley  J.  ia 
Randall  v.  Lynch  (a).  The  plaintiff  in  such  cases  is  bound 
to  make  profert,  in  order  that  the  Court  may  see  whether  the 
deed  affords  a  cause  of  action.  Schlencher  v.  Moxey  {b\ 
Baber  v.  Harris  (c)  and  Filmer  v.  Burnby(d),  are  direct 
authorities  for  the  defendant. 

WkUmore  in  reply.  Briscoe  v.  King  (e)  shews  that  the 
deed  contains  no  implied  covenant  to  repay  the  mor^;age 
money,  and  that  it  gives  a  remedy  against  the  land  only. 
The  power  of  attorney  to  sue  in  Blagg*s  name  is  cumula- 
tive to  any  other  remedy,  for  the  clause  runs  **  for  the  beitir 
enabling  the  said  Wm.  Yates,  &c.  to  recover  and  receive 
the  principal  money  and  interest'' 

With  regard  to  the  form  of  declaration,  he  referred  to 
2'ilson  V.  The  Warwick  Gas  Light  Company  (J).  [Cek' 
ridge  J.  The  sums  of  1200/.  and  300/.  do  not  appear  to 
stand  on  the  same  footing ;  as  to  the  sum  of  300/.  there  is 
neither  power  of  sale  nor  covenant  to  repay.] 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  tb® 
Court  as  follows : — We  are  of  opinion  that  the  plaintiff  i' 
entitled  to  judgment,  and  that  the  verdict  ought  to  standi 

The  case  states  that  the  plaintiff,  at  the  request  of  tl>^ 
defendant  and  another,  agreed  to  pay  the  sum  of  1200/.  ^ 
Blagg,  and  to  lend  them  the  further  sum  of  500/. 

(a)  IS  East,  183.  {d)  9  Dowl.  P.  O.  466. 

(6)  3  B.  &  0.  789;  S.  C.  5  D.  («)  Cro.  Jac.  281;  5.  C  Y^^^- 

k  R.  747.  206. 

(c)  9A.&E.  532;  S.C.  1  P.  (/)  4B.&C.968;  S.C.r    !>• 

&  D.  360.  &  R.  376. 
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The  plaintiff  accordiogty  advanced  1500/.  upon  the  secu-  i843. 
rity  of  a  mortgage^  which  contained  no  covenant  for  payment 
of  the  money  advanced  by  the  plaintiff,  but  merely  gave  the 
plaintiff  the  security  of  the  mortgaged  premises,  and  it  was 
contended  on  the  part  of  the  defendant,  that,  because  the 
plaintiff  had  taken  as  a  security  a  conveyance  of  premises 
by  a  mortgage  deed,  an  action  of  debt  or  assumpsit,  or  an 
indebitatus  for  money  lent  or  paid,  could  not  be  supported, 
the  only  contract  being,  as  it  was  said,  by  the  deed. 

We  think  that  the  advance  being  made  at  the  request  of 

the  defendant  raised  a  contract  by  parol  for  the  repayment, 

which  was  not  merged  in  a  security  of  a  higher  nature. 

The  mortgage  does  not  appear  to  have  been  taken  in  satis- 

ftctioo,  but  as  a  security  collateral  to  the  contract  raised  by 

tbe  request  and  the  advance  in  consequence.     There  is  no 

covenant  in  the  mortgage  deed,  either  express  or  implied, 

spon  which  an  action  for  the  money  advanced  could  be 

naintained,  and  the  case  appears  to  fall  within  the  principle 

of  the  decision  in  Burnett  v.  Lynch  {a),  and  the  distinction 

tiken  in  Baber  v.  Harris  (b)  between  cases  where  an  action 

mty  be  supported  on  the  deed  for  the  same  cause,  and 

where  it  may  not. 

D.  Judgment  for  the  plaintiff. 

(«)  5  B.  &  C.  589;  S.  C.  8  D.  (6)  9  A.  &  E.  532;  S.  C.   1  P. 

Ik  R.  968.  &  D.  360. 


II 11- 


The  Queen  v.  The  Churchwardens  and  Overseers  of 

Chelmsford  (c). 

^N  appeal  to  the  Essex  quarter  sessions  against  an  order  fL^rnted  m 
^f  two  justices  of  the  county  of  £ssex,  acting  in  and  for  the  der  2  &  s  Vict. 
diviaion  of  Chelmsford  in  the  said  county,  dated  the  26th  division  of  a 

(c)  Decided  in  Trio.  T.  1848,  (June  29).  tid"ed  to'be  "«!^ 

.       irobursed  by 

^1^ parish  in  his  division  for  fees  paid  by  him  to  a  justice  s  clerk,  in  respect  of  pro- 
c*adiii||  against  vagrants  apprehended  in  such  parish. 
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July,  18429  whereby  the  account  of  John  May,  superin- 
ThTQuTuM    tcQ^ci^^  constable,  appointed  for  the  several  parishes  within 
V.  the  said  division  under  the  authority  of  the  statute  £  &  3 

dens  &c.  of  ^^^^'  ^*  ^^f  containing  a  charge  for  6/.  4s.  6d.,  alleged  by 
Chblmsfo&d.  the  said  John  May  to  have  been  by  him  expended  on 
account  of  the  parish  of  Chelmsford,  within  the  said  divi« 
siouy  for  three  months,  ending  30th  June,  1842,  was  allowed, 
and  the  said  sum  of  6/.  45.  Qd.  ordered  to  be  paid  by  the 
churchwardens  and  overseers  of  the  said  parish  of  Chelms- 
ford to  the  said  John  May,  the  sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  upon  the  fol- 
lowing case : 

The  appellants  were  the  churchwardens  and  overseen 
of  the  poor  of  the  parish  of  Chelmsford,  within  the  Chelms- 
ford division  of  the  county  of  Essex. 

The  respondent  was  a  superintendent  of  the  Essex 
constabulary  force,  appointed  for  and  acting  within  the 
Chelmsford  division,  having  been  appointed  such  pursuant 
to  the  statute  2  &  3  Vict.  c.  93,  amended  by  the  3  &  4  Vid. 
c.  88,  by  the  county  justices  at  quarter  sessions,  and  by 
them  sworn  in  as  constable. 

The  account  in  question  was  as  follows : — 

'^  The  account  of  John  May,  superintendent  constable, 
appointed  for  the  several  parishes  within  the  division  of 
Chelmsford,  in  the  county  of  Essex,  under  the  authority 
of  the  2  8c  3  VicL  c.  93,  of  all  sums  of  money  expended  by 
him  on  account  of  the  parish  of  Chelmsford,  within  his 
said  division,  for  the  three  months  ending  30th  June,  1842, 
kept  pursuant  to  18  Geo.  3,  c.  19,  s.  4. 

John  May,  Superintendent/' 

'^  Paid  justices'  clerk  fees  for  proceedings  against  the 
following  vagrants,  1842,  Sec."  (Then  followed  several 
items  of  7^.,  75.  and  6d.  and  85.,  paid  to  such  clerk  in  respect 
of  proceedings  against  vagrants  and  drunkards.)  The  total 
amount  so  paid  was  7/.  145.  Qd.  Then  followed  another 
account,  in  which  the  superintendent  debited  himself  with 
six  items  of  55.  each,  as  the  amount  of  fines  paid  by  drunk- 
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ards.      The  balance  6/.  45.  6d.  was  the  sum  so  allowed  by        1843. 

the  justices.  J^'^^^C^^ 

•'  The  QciEEii 

The  above  account  was  on  the  7th  day  of  July  instant  9. 

delivered  to  the  overseers  of  the  parish  of  Chelmsford,  and    ?      iT^If 
by  them  laid  before  the  inhabitants  of  the  said  parish,  at  a  Chklmsfoad. 
vestry  meeting  held  on  the  same  day,  and  by  the  said  inha- 
bitants disallowed. 

The  said  John  May  then,  in  pursuance  of  the  directions 

18  Geo.  St  c.  19»  produced  the  book  containing  the  said 

amount  before  two  of  her  Majesty's  justices  of  the  peace 

in  and  for  the  said  county  and  division,  giving  reasonable 

notice  thereof  to  the  overseers  of  the  poor  of  the  parish  of 

Chelmsford  for  the  time  being,  which  said  justices  then. 

after  examining  the  same,  settled  the  sum  which  to  them 

appeared  due  on  the  said  account,  and  signed  their  names 

thereto,  and  then  subscribed  thereto  the  following  order  or 

certificate: 

^  We,  two  of  her  Majesty's  justices  of  the  peace  for  the 
county  of  Essex,  acting  in  and  for  the  division  of  Chelms- 
ford, having  examined  the  above  account,  which  has  this 
day  been  laid  before  us  by  the  above-named  John  May,  do 
hereby  certify  that  we  have  heard  and  determined  the  ob- 
jection made  thereto  by  the  inhabitants  of  Chelmsford,  and 
luife  settled  the  amount  due  thereon  to  the  said  John  May 
^  the  sum  of  6/.  4«.  6d*  Witness  our  hands,  this  26th  day 
of  July,  1842.  A.  B. 

C.  D." 

The  notice  and  grounds  of  appeal  were  as  follows : — 

''Take  notice  that  we,  the  churchwardens  and  overseers 

of  the  poor  of  the  parish  of  Chelmsford,  in  the  county  of 

fiasex,  finding  that  the  said  parish  is  aggrieved  by  the  deter- 

>>iioition  of  A.  B.  and  C  £).,  two  of  her  Majesty's  justices 

of  the  peace  for  the  said  county,  acting  in  and  for  the  divi- 

^00  of  Chelmsford  (reciting  their  determination  and  the 

previous  proceedings),  do  intend,  at  the  next  general  quarter 

^ssions  of  the  peace,  to  be  holden  at  Chelmsford  in  and 

for  the  county  of  Essex,  on  the  1 8th  day  of  October  now 
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1843         next  ensuiBg,  to  appeal  against  the  said  detennioatioD  and 

^.y^"^^      allowance  of  the  said  justices.     And  we  do  farther  siff 
ThaQuBiv  "^ 

9.  you  notice,  that  the  casses  of  socb  appeal  are,  that  the 

^uTfr^^^  sums  contained  in  the  said  account  of  the  said  John  Mmf 
Cbblmiiobd.  were  not  expended  by  him  in  doing  the  bssiness  of  the 
said  parish.  And  that  they  are  expenses  provided  for  by 
the  said  act  of  parliament,  under  the  authority  of  which  the 
said  John  May  was  appointed  as  aforesaicU  and  by  a  cer- 
tain other  act  of  parliament,  passed  in  the  third  and  fourth 
year  of  the  reign  of  her  present  Mi^sty,  intituled  *  An  Act 
to  amend  an  Act  for  Establishment  of  County  and  District 
Constables.'  And  lastly,  that  the  said  overseers  are  not 
liable  in  law  to  the  payment  of  the  said  account/' 

For  many  years  prior  to  the  passing  of  the  S  &  3  VkL 
c*  93,  similar  accounts  had  been  charged  upon  and  paid  bgf 
the  perish  officers  of  Chelmsford  out  of  their  poor  rattf>    , 
but  during  that  time  such  persons   had  been  proceeds'    | 
against,  and  such  expenses  incurred  by  parish  constabki 
appointed  under  the  then  existing  laws. 

The  question  for  the  opinion  of  the  Court,  refereace 
being  bad  to  the  statutes  13  &  14  Car.  2,  c.  12,  18  Geo.  5, 
c.  19.  1  Geo.  4,  c.  37,  3  Geo.  4,  c.  40,  5  Geo.  4,  c.  38,  1 1 
^  Will.  4,  c.  41,  2  &  3  Vicl.  c.  93,  and  3  &  4  Vict,  c  88, 
is,  whether  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Chelmsford  are  liable  to  pay  the  accoua^ 
in  question  out  of  the  rates  by  them  collected  for  the  relief 
of  the  poor  of  that  parish. 

E.  James  and  T.  C.  Marsh  in  support  of  the  order  of  ses' 
sions(ci).  Statute  13  &  14  Car.  2,  c.  12,  s.  16,  referring  U^ 
39  Eliz.  c*  4,  and  1  Jac.  1,  c.  7*  throws  upon  every  parist' 
the  duty  of  apprehending  rogues  and  vagabonds,  and  taking 
them  before  a  justice.  Statute  1 8  Geo.  3,  c.  19.  s.  4,  reciting 
that  **  constables,  headboroughs  and  tithingmen,  are  or  ma^ 
be  at  great  charge  in  doing  the  business  of  their  parish  > 

(a)  In  Easter  Term  last  (May  3),  before  Lord  Denman  C.  J.,  Paite^^ 
son  and  Williat/u  Js. 
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township  or  place/*  requires  that  constables,  8cc.  shall  every         1848. 
three  months  deliver  to  the  overseers,  &c.  of  the  parish,  &n    _^  ^ 
sccouBt  of  the  money  expended  or  received  by  them  on  v. 

account  of  the  parish.  In  case  such  account  is  approved  ^^ij^'^^^of 
of  by  the  majority  of  the  inhabitants,  the  overseers  are  to  CHBLMSfORD. 
pay  it  out  of  the  poor  rates ;  if  it  is  not  approved  of,  the 
constable  may  take  it  before  a  justice,  who  is  to  settle  what 
•bail  be  paid ;  and  by  the  5th  section,  the  overseers  may 
appeal  from  his  decision  to  the  quarter  sessions.  This  en- 
actment remained  in  full  force  until  the  passing  of  stat. 
S  Geo*  4,  c.  40,  s.  18,  which  enacted  that  the  expenses  of 
apprehending  and  maintaining  rogues  and  vagabonds  should 
be  paid  out  of  the  county  rates.  This  and  all  other  acts 
concerning  rogues  and  vagabonds  were  repealed  by  stat. 
5  Geo.  4,  c.  83.  But  this  repealing  statute  is  silent  on  the 
subject  of  reimbursing  constables  and  others  engaged  in 
the  apprehension  of  such  rogues  and  vagabonds,  so  that 
tbe  expenses  of  their  apprehension  could  no  longer  be 
charged  to  the  county  rate  as  under  stat.  3  Geo.  4,  c.  40, 
and  they  fell  again  upon  the  poor  rate  of  the  parish.  Have 
then  the  Rural  Police  Acts,  2  &  3  Vic.  c.  93  and  3  &  4  Vict. 
c  88,  for  the  appointment  of  *'  county  and  district  consta- 
bles,** exonerated  the  parishes  in  such  counties  or  districts 
from  paying  these  expenses  ?  By  section  8  of  the  former 
act,  the  superintendents  and  all  other  constables  appointed 
under  the  act,  have  all  the  ''  powers,  privileges  and  duties, 
throughout  the  county,  &c.  which  any  constable  duly  ap- 
pointed has  within  his  cons  table  wick  by  virtue  of  the  com- 
mon law  or  of  any  statute  made  or  to  be  made."  The 
appellants  may  perhaps  rely  on  section  18  of  the  same  act, 
which  enacts  *^  that  in  addition  to  the  salary  to  be  paid  to 
tbe  chief  constable  of  the  county,  reasonable  allowances 
•ball  be  made  to  him  for  extraordinary  expenses,  necessa- 
rily incurred  by  him  and  the  constables  under  his  orders  in 
tbe  apprehension  of  offenders,  and  in  the  execution  of  his 
and  their  duty  under  this  act ;  which  allowances  shall  be 


I 
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1843.         examined  and  audited   by  the  justices  of  the  coaoty  ii 

^"^^^^^       quarter  sessions  assembled;**  and  oo   section  90,  whick 
The  QuEEs  ,       ^  .  .    «.  ^    1        •  •  r 

«.  enacts  that  ^  the  salaries  and  allowances  of  the  chief  coo- 

d^^^^ftT^    stable  and  other  constables,  and  all  other  expenses  incurred 

CaxufsroftD.  in  providing  them  with  such  clothing,  accoutrements  tod 

necessaries,  as  are  allowed  by  the  rules  and  in  putting  thii 

act  in  execution,  shall  be  paid  by  the  treasurer  of  the  coni^ 

out  of  the  county  rate."     But  the  expense  of  apprehendisg 

▼agrants  is  one  of  the  most  ordinary  expenses  which  en 

be  incurred  by  a  constable.     In  Rtx  v.  Bird(a)  it  was  held 

that  the  expenses  of  a  constable  in  prosecuting  for  H 

assault  committed  on  him  in  the  execution  of  his  dotf 

were  not  payable  by  the  overseers  out  of  the  poor  rate, 

under  staL  18  Geo.  3,  c  19»  s-  4,  because  such  expenaei 

were  not  necessarily  incurred   by  him  on  behalf  of  his 

parish ;  and  in  Ktx  v.  Seville  (6),  that  the  expenses  of  t 

constable  in  prosecuting  a  man  whom  he  had  apprehended 

for  indecent  conduct,  in  a  place  of  religious  worship,  were 

not  expenses  incurred  in  doing  the  business  of  his  pariikf    i 

so  as  to  be  chargeable  in  his  accounts  under  the  sane 

statute.     In  the  present  case  there  is  no  such  objectioD; 

the  constable  was  compelled  to  incur  the  expenses,  thef 

were  incurred  in  doing  the  business  of  the  parish  to  wbidi 

he  charges  them,  and  that  parish  has  for  many  years  before 

the  passing  of  2  &  3  Vict,  authorised  constables  to  incur 

such  expenses. 

Kelly,  Ryland  and  Waddington  contrsL     UndoubtedlVi 
where  constables  are  authorised  by  a  parish  to  apprehend 
vagrants,  the  expenses  of  such  apprehension  may  be  charged 
to  the   parish.      But  can  these  expenses  be  so  chaif^ 
where  a  constable  apprehends  without  authority?     St^^ 
3  Geo.  4,  c.  40|  which  enables  justices  to  order  expens^ 
incurred  under  that  act  to  be  defrayed  out  of  the  couf^^ 
rate,  does  not  profess  to  repeal  any  former  enactment,  »^ 

(a)  3  B.  &  Aid.  622.  (6)  5  B.  &  Aid.  i8a 
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^ars  therefore  to  be  an  entirely  new  provision  on  the 
ibject.     This  seems  to  be  inconsistent  with  the  position    — ^^  ^ 
at  the  same  eipenses  were  formerly  payable  out  of  the  v. 

>or  rate.     The  stat.  5  Geo.  4,  c.  83,  repeals  this  act  and    JJI,"'^&c.*of 
akes  no  provision  whatever  for  these  expenses,  but  a   Chelmsford. 
urden  is  not  to  be  thrown  on  a  parish  by  implication, 
igain,  the  superintendent  in  this  case  is  not  a  parish  con- 
table,  nor  does  he  in  any  respect  act  under  the  authority 

I  the  parish.  By  section  20,  the  salaries  and  allowances 
}f  the  constables  under  that  act  are  to  be  paid  out  of  the 
XHinty  rate;  and  so  by  section  18  are  allowances  for  ex- 
traordinary services ;  and  stat.  3  8l  4  Vict.,  which  establishes 
tke  police  rate  and  charges  it  with  such  allowances,  does 
not  in  any  way  fix  parishes  with  the  liability. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court  as  follows : — ^This  was  an  appeal  against  the  order 
of  two  justices,  under  18  Geo.  3,  c.  ]9>  s.  4,  allowing  one 
JoJbi  May  the  sum  of  61.  45.  6d.,  expended  by  him  as  con- 
itible  in  doing  the  business  of  the  parish  of  Chelmsford, 

II  be  alleged. 

May  was  a  superintendent  constable  under  the  statutes 
S&3  Vict.  c.  93,  and  3  &  4  Fict.  c.  88,  and  the  sums  in 
question  had  been  paid  by  him  for  the  fees  of  the  justices' 
derks  in  respect  of  proceedings  against  vagrants  appre- 
bended  in  the  parish  of  Chelmsford. 

May  was  superintendent  for  a  division  comprehending 
leveral  other  parishes  as  well  as  that  of  Chelmsford.  The 
8th  section  of  2  &  3  Vict,  in  effect  puts  the  constables 
tppointed  under  that  act  in  the  same  position  as  parish 
constables.  It  is  stated  in  the  case  that  sums  so  expended 
Ittd  always  been  allowed  to  the  parish  constables  prior  to  the 
^  2  &  3  Vict.,  and  we  are  of  opinion  that  such  statement 
^  sufficient  to  shew  a  general  authority  from  the  parish 
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1848.        c^fficers  to  the  constables  to  make  such  necessary  disburse- 
^'^'l  ments. 

The  Qi/ESii 

V.  But  it  is  contended  for  the  parish  that  these  paymeati 

£*"' &r*S    come  within  the  18th  section  of  2  &  3  Fici^  which  prcH 

GHUjoFoaD.  vides  for  allowances  to  constables  under  that  act,  for  exirm' 

ordinary  expenses  in  execution  of  their  duties*  beyond  thev 

fees  and  salaries^  which  aUowanoes  by  the  3  &  4  Fid.  ars 

to  be  paid  by  the  division. 

We  are  of  opinion  that  these  sums  are  not  extraordinsfy 
expenses  within  that  section,  but  are  the  common  and  cvdi* 
nary  disbursements  necessary  for  relieving  the  parish  frMS 
the  burthen  of  vagrants,  whom  the  constables  are  boaad 
by  several  provisions  of  the  Vagrant  Acts  to  apprehend 
themselves,  or  to  receive  and  take  charge  of  when  appve* 
bended  by  others,  expenses  therefore  which  the  constables 
cannot  avoid.     They  are  manifestly  incurred  on  behalf  and 
for  the  benefit  of  the  parish,  and  in  doing  the  business  of 
the  parish,  not  of  the  division,  and  this  is  an  >unwoithj 
attempt  of  the  parish  oflicers  of  Chelmsford  to  shift  bom 
themselves  an  expense  which  properly  beloiigs  to  thefP^  os 
behalf  of  iheir  parish,  upon  mother  parishes  included  in  the 
division,  which  have  nothing  at  all  to  do  with  it 

The  cases  cited,  Rex  v.  Bird  {a)  and  Rex  v.  SeviUe{b)f 
are  entirely  distinguishable ;  they  were  cases  of  expense! 
incurred  voluntarily,  and  not  in  doing  the  business  of  (he 
parish,  as  these  are.  For  these  reasons  we  are  of  opioioB 
that  the  order  of  the  Court  of  Quarter  Sessions  should  be 
confirmed. 

D,  Order  of  Sessions  confirmed. 

(a)  3  B.  &  Aid.  5:iS.  (6)  5  B.  &  AU.  180. 
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In  the  matter  of  Camber  well  Rent  Charge.  Saturday, 

Sir  fV.  W.  Follett  S.  G.  in  Easter  Term  last,  obtained  a  By  the  Tithe 

rule  calling  upon  C.  J.  Jones,  the  lessee  of  the  Camberwell  ^^^  5^7 

rent  charse.  to  shew  cause  why  the  writ  for  the  assessment  ^'^  ^>  ^*  '^h 

®  '' ,  8. 81,  rent 

of  arrears  of  the  rent  charge,  in  respect  of  allotment  606,  charge  may  be 

iod  all  proceedings  thereon,  should  not  be  set  aside  for  ^^^^rained  for, 

,  ifinarrear21 

BT^ulanty.  days  after  any 

The  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  s.  81,  ^^^ly^ll^^^ 
enacts,  **  That  in  case  the  said  rent  charge  shall  at  any  time  provided  that 

.      -  ,  •  t    !•       .1  r   .         .  not  more  than 

be  m   arrear   and    unpaid   for   the   space   of  twenty-one  two  years  shall 

days  next  after  any  half  yearly  day  of  payment,  it  shall  be  ^  recoverable 
lawful  for  the  person  entitled  to  the  same,  after  having  given      By  s.  82 
or  left  ten  days'  notice  in  writing  at  the  usual  or  last  knawn  ^}^^^  l^^.  ^^^ 

''  _  ®     ^  ^  charge  is  in 

residence  of  the  tenant  in  possession,  to  distrain  upon  the  arrear  forty 
hnds  liable  to  the  payment  thereof,  or  on  any  part  thereof,  haff  yearly  day 
for  all  arrears  of  the  said  rent  charge,  and  to  dispose  of  the  of  payment, 

,.  .  ,  1        I         •  It  and  there  shall 

•iitreas  when   taken,  and  otherwise  to   act  and  demean  be  no  sufficient 
UoiBelf  in  relation  thereto  as  any  landlord  may  for  arrears  ^^^^^^  ^"^  ^® 

•'  "^  premiseK,  a 

of  rent  reserved  on  a  common  lease  for  years ;  fMrovided  judge  may 
thai  not  more  than  two  years*  arrears  shall  at  any  time  be  ^  iMued""^ 
fwnerable  by  distress.  the  sheriff  of 

Section  82  enacts, ''  That  in  case  the  said  rent  charge  directing  him 
Aall  be  in  arrear  and  unpaid  for  the  space  of  forty  days  ^  awesf  the 

arrears  by  a 

■eit  after  any  half-yearly  day  of  payment,  and  there  shall  be  jury,  and  re- 
no  sufficient  distress  on  the  premises  liable  to  the  payment  ^?^P  ^^®  inqm- 

*^  ^  .  8ition,and 

uereof,  it  shall  be  lawful  for  any  judge  of  his  Majesty's  thereupon  a 

courts  of  record  at  Westminster,  upon  affidavit  of  the  facts,  focias  poweJ^ 

to  order  a  writ  to  be  issued,  directed  to  the  sheriff  of  the  sionem  may 

county  in  which  the  lands  chargeable  with  the  rent  charge  sheriff  for  the 

•'c  situated,  requiring  the  said  sheriff  to  sununon  a  iury  to  P"«;P9^  of, 
'      ^  ®  .   .  .  satisfying  the 

**3e8s  the  arrears  of  vent  charge  remaining  unpaid,  and  to  arrears :  pro- 
vided always 
that  not  more  than  two  years'  arrears  shall  be  at  any  time  recoverable. 
t^?^^  where  the  rent  charge  was  two  years  in  arrear,  and  there  was  no  distress  on 
^^  premises  at  that  time,  that  the  writ  of  assessment,  &c.  might  issue  for  the  whole 
^.^Qnt,  although  there  had  been  no  attempt  made  to  keep  down  the  arrears  by  dis- 
P^c^iog  half-yearly,  and  there  might  have  been  sufficient  distress  to  satisfy  each  of  the 
"^  three  half  years  as  it  became  doe. 
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return  the  inquisitioo  thereupon  taken  to  some  one  of  hb 
.  Majesty's  courts  of  law  at  Westminster,  on  a  day  therein  to 

Camberwell  be  named,  either  in  term  time  or  vacation/'  ''And  there- 
in HAROB.  upon'*  (after  notice  of  the  inquisition  to  the  landowner,  &c.,) 
''  the  owner  of  the  rent  charge  may  sue  out  a  writ  of  habere 
facias  possessionem,  directed  to  the  sheriff,  commanding 
him  to  cause  the  owner  of  the  rent  charge  to  have  posses- 
sion of  the  lands  chargeable  therewith,  until  the  arrears  of 
rent  charge  found  to  be  due  Sec,  shall  be  fully  satisfied : 
provided  always  that  not  more  than  two  years*  arrears  over 
and  above  the  time  of  such  possession  shall  be  at  any  time 
recoverable." 

Jones  was  the  lessee  of  the  vicarial  rent  charge  of  the  parish 
of  St.  Giles,  Camberwell,  and  one  Collins  the  occupier  of  the 
allotment  described  in  the  rule.  On  the  2dtfa  March  last 
the  rent  charge  due  to  Jones  being  then  more  than  forty 
days  in  arrear,  Jones  procured  a  writ,  directed  to  the  sheriff 
of  Surrey,  to  assess  the  arrears  of  the  said  rent  charge. 
Collins  had  not  been  in  occupation  of  the  allotment  befoie 
January,  1 841,  so  that  part  of  the  arrears  had  been  incurred 
by  a  former  tenant ;  but  by  section  67  it  is  enacted  that 
nothing  in  the  statute  **  shall  be  taken  to  render  any  persoo 
whomsoever  personally  liable  to  the  payment  of  any  such 
rent  charge." 

The  principal  objection  to  the  writ  was  that  it  was  not 
competent  to  the  owner  of  the  rent  charge  to  avail  himself 
of  it  for  the  recovery  of  the  rent  charge  for  the  fonr  halC 
years,  unless  he  had  endeavoured  to  keep  down  the  ao^ 
cumulation  of  arrears,  by   distraining  for  each  half  yes."^ 
under  section  82|  or  unless  there  had  been  no  availabl  ^ 
distress  for  each  half  year.    The  aflSdavits  in  support  of  th 
rule,  which  however  were  contradicted  on  this  point,  state^^ 
that  in  October,  1841,  there  was  a  sufficient  distress  on  th^  * 
premises  for  the  three  half  years  then  due. 

Sir  F.  Pollock  A.  G.,  C.  Buller  and  Attree  contended  tha  ^^ 
the  only  limit  to  the  extent  of  arrears  recoverable  by  the  wri  ^ 
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of  Mseasment  and  habere  facias  possessionem  was  the  limit        1843. 
of  two  years  as  provided  at  the  end  of  section  83.  ^" 

Sir  W.  IV.  Tolktt  S.  G.  contri.  Rent  Chabcb 

Lord  Denman  C.  J. — This  application  gives  us  an  op- 
portunity of  deciding  an  important  question.  The  statute 
restrains  the  owner  of  the  rent  charge  from  using  the  writ 
to  recover  arrears  for  more  than  two  years;  but  he  has  a 
right  to  recover  for  that  period,  although  there  may  have 
been  sufficient  distress  on  the  premises  to  satisfy  the  rent 
charge  for  each  successive  half  year. 

Patteson  and  WightmaNi  Js.  concurred. 

Rule  discharged. 


The  Queen  v.  Merson  [a). 

BeRE  in  Easter  Term  last  obtained  a  rule  to  shew  cause  JJs^p^^^^ 
vhy  this  Court  should  not  direct  one  or  more  feigned  issue  62,  s.  35,  the 
or  issues  to  be  tried  as  to  the  boundary  between  the  parishes  discretionary 

of  Borliscombe  and  Sampford  Peverell  in  the  county  of  power todirect 
«.  or  refuse  a 

*^Won.  feigned  issue 

The  rule  was  obtained  upon  reading  the  award  of  the  for  the  purpose 

*^  ^  ofcontesung 

Mistant  tithe  commissioner,  (who  had  set  out  the  boundary  the  judgment 

wdcr  sUt  7  Wt//.  4  &  1  Vict.  c.  69.)  and  the  map  annexed  ^I*f!L*lt„,, 

•^ '  *^  coininissioner 

to  the  said  award,  both  of  which  the  defendant  had  removed  determining 
<Bto  this  court  by  certiorari,  under  section  S  of  the  same  between  two 

*Utiite,  and  on  reading  an  affidavit  made  by  the  defendant's  panshes. 

.  r  11     '^'*  mdiviQual 

attorney,  Mr.  Matthew,   statmg   that   *'  he    had  carefully  parishioner 

examined   several   papers,  documents   and   writings,  and  ^^j^?^^^^^" 

^veral  witnesses  for  and  relating  to  the  boundary  of  the  an  issue  by 

stating  that  he 
(fl)  Decided  in  Mich.  T.  last  (Nov.  23).  has  examined 

several  papers, 

imeou  and  witnesses,  relating  to  the  boundary,  and  believes  that  about  seventy 

i  have  been  included  in  parish  A.,  which  belonged  to  parisli  B.,  and  that  he  together 

^^  a  lai]ge  portion  of  other  inhabitants,  owners  and  occupiers  of  parish  A.,  was 

^^fOQt  of  trying  by  feigned  issue  whether  the  said  land  was  in  A.  or  B.   Some  grounds 

^^oidd  havo  been  stated  for  believing  the  judgment  of  the  commissioner  to  be  erroneous. 

VOL.  III. — G.  D.  B  n 
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siud  parishes,  and  believed  that  the  assistant  committioMr 
had  included  within  the  boundary  of  the  parish  of  Boriis- 
combe  about  seventy  acres  which  belonged  to  the  parish  of 
Sampford  Peverell,  and  that  he  had  been  infort&ed  and 
believed  that  the  defendant,  as  one  of  the  inhabitants  of 
Sampford  Peverell,  together  with  a  large  portion  of  other 
inhabitants,  owners  and  occupiers  of  land  in  the  said  parish 
of  Sampford  Peverell,  were  desirous  of  trying  the  validly 
and  accuracy  of  the  said  judgment,  and  whether  the  said 
seventy  acres  were  in  the  parish  of  Burliscombe  or  ct 
Sampford  Peverell,  by  any  one  or  more  feigned  issues  ii 
the  Court  might  direct." 

The  affidavits  in  answer  stated  that  at  the  inquiry  before 
the  assistant  tithe  commissioner  for  the  purpose  of  asco^ 
taining  the  said  boundaries,  Mr.  Matthew  did  not  aist  ai 
the  attorney  for  the  defendant,  but  that  Mr.  Blahe,  who 
attended  as  attorney  for  the  parish  of  Sampford  Peverell, 
also  acted  as  attorney  for  the  defendant;  that  the  vicar 
of  Burliscombe  was  only  entitled  to  tithes  of  lands  witkii 
the  parish,  and  that  Mr.  Blake  in  the  course  of  the  inquiqF 
admitted  that  he  could  not  resist  the  claim  of  the  vicar  ot 
Burliscombe  to  the  vicarial  tithes  of  the  land  in  question  i 
that  a  vestry  meeting  had  been  held  for  the  parish  of  Sanp* 
ford  Peverell  to  consider  the  propriety  of  disputing  the 
said  award,  and  that  it  was  then  decided  that  no  proceediogi 
should  be  taken  for  that  purpose ;  that  Mr.  Matthew,  the 
defendant's  present  attorney,  had  not  resided  in  Sampfofd 
Peverell  more  than  twelve  monthS|  and  had  no  persooal 
knowledge  of  the  said  boundaries. 


Sir  W.  W.  FoUett  S.  G.  now  shewed  cause.  The  sta- 
tute has  given  the  Court  a  discretionary  power  of  graodog 
or  refusing  applications  like  the  present,  and  there  are  do 
circumstances  in  this  particular  case  to  justify  the  inter* 
ference  of  the  Court  in  favour  of  the  defendant.  Stat.  Sft' 
P'ict.  c.  62,  s.  35,  enacts,  '*  That  in  every  case  in  which 
^ny  judgment  or  determination  of  the  commissioners  or  oi 
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any  assistant  commissioner,  respecting  the  boundary  of  any 
parish,  district  or  lands,  shall  have  been  or  shall  be  removed 
into  the  Court  of  Queen's  Bench,  it  shall  be  lawful  for  the 
Court  to  direct  the  trial  of  one  or  more  feigned  issues  upon 
tocfa  points  as  the  Court  shall  think  fit,  and  also  to  direct 
who  shall  be  the  plaintiflf  or  plaintiffs,  and  who  shall  be  the 
defendant  or  defendants  on  such  trial,  or  determine  the 
NHDe  in  a  summary  manner,  or  otherwise  to  dispose  of  the 
^[nestion  or  questions  in  dispute,  and  to  make  such  other 
rales  and  orders  therein  as  to  costs  and  all  other  matters 
II  may  appear  to  be  just  and  reasonable.     Upon  the  affi- 
davits it  does  not  appear  that  the  decision  of  the  assistant 
commissioner  is  wrong,  or  that  any  inhabitant  of  the  parish 
besides   the   defendant   is    dissatisfied   with   it,    and   the 
fcfendant  by  his  attorney  admitted  at  the  inquiry  that  the 
hnds  in  question  were  within  the  parish  of  Burliscombe. 
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Erk  and  M.  Smith  contra.  [Lord  Denman  C.  J.  Is 
ny  reason  assigned  for  thinking  the  decision  of  the  assistant 
commissioner  is  wrong,  or  does  it  appear  that  any  fresh 
evidence  has  been  discovered  ?]  Mr.  Merson,  an  inhabitant 
itfSampford  Peverell,  is  dissatisfied,  and  it  is  stated  by  his 
ittorney  that  **  a  large  portion  of  other  inhabitants,  owners 
ind  occupiers  of  land"  in  the  parish,  are  also  dissatisfied. 
By  Stat.  7  Will.  4  &  1  Vict.  c.  69,  s.  3,  "  any  person 
iirtereited  in  the  judgment  or  determination  of  the  said  com- 
■inioner  or  assistant  commissioner  respecting  the  said 
boundaries,  who  shall  be  dissatisfied  with  such  determina- 
tion," may  remove  the  judgment  by  certiorari  for  the  pur- 
pose of  questioning  it,  and  then  by  sect.  35  of  stat.  2  8c  S 
^id.  c.  62,  the  Court  may  direct  the  question  to  be  tried  by 
vqf  of  feigned  issue.  The  Tithe  Commutation  Act  (6  8c 
t  WUL  4,  c.  71,  s.  46,)  also  affords  a  pointed  analogy,  for 
^r  that  act  "  any  person  claiming  to  be  interested  in 
*QJ  lands,  or  in  the  tithes  thereof,  who  shall  be  dissatisfied 
^th  any  auch  decision  of  the  commissioner,"  &c.,  may 
'^  it  reviewed  by  trying  a  feigned  issue.    [Coleridge  J# 

B  b2 
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1843.         It  is  quite  coDsistent  with  the  affidavits  that  the  evidence 

J^^^^r^^      given  greatly  preponderated  in  favour  of  the  decision  of  the 
The  QoBEV  1   i-      I  •  ■  1 

V.  commissioner.]     The  defendant  has  a  right  to  make  a  case 

MEatoir.  altogether  new.  [Lord  Denman  C.  J.  Probably  he  has,  if 
he  assigns  any  reason  why  he  did  not  present  his  case  before 
the  commissioner.  By  sect.  2  of  stat.  7  Will.  4  8c  i  Vkt, 
c.  69,  the  whole  parish  has  notice  of  the  inquiry.  William 
J.  The  argument  seems  to  be  that  this  Court  has  no  dis- 
cretion.] The  directing  a  feigned  issue  is  almost  a  matter 
of  course;  some  good  reason  should  be  given  for  opposing 
the  application.  [Coleridge  J.  The  defendant  does  oot 
shew  why  he  is  dissatisfied.  This  is  not  like  the  case  of 
an  individual  tithe  payer  under  the  Tithe  Commutatioa 
iVct,  who  proposes  merely  to  contest  his  own  case  by  wij 
of  feigned  issue ;  this  is  the  case  of  the  whole  parish  as 
well  as  of  the  individual,  and  it  may  be  that  a  very  smtll 
minority  of  the  parish  is  dissatisfied.]  Even  if  the  materials 
in  support  of  this  application  are  in  some  respects  unsatis- 
factory,  this  Court  will  not  discharge  the  rule,  for  the 
decision  of  the  commissioner  will  then  be  final. 

Liord  Denman  C.  J. — This  is  an  application  to  the 
Court  to  direct  a  feigned  issue  for  the  purpose  of  reviewing 
the  decision  of  an  assistant  commissioner  under  stat.  7  ^' 
4  8c  1  Vict.  c.  69,  with  respect  to  the  boundary  of 
parishes.  The  second  section  of  that  statute  empowers 
the  commissioners  to  determine  parochial  boundarieS|  and 
it  is  therein  expressly  provided  that  they  shall  examine 
witnesses  upon  oath  on  the  inquiry,  and  shall,  before  finally 

• 

setting   out   the  boundaries,  give  public  notice  of  thctf 

• 

intention  throughout  the  parish.     The  inquiry  therefore  ^* 
made  one  of  great  solemnity,  and  all  persons  interested  lO^y 
attend.     It  is  now  assumed,  for  I  think  the  argument  m^^^ 
come  to  that,  that  the  commissioner's  judgment  may    ^ 
right  be  questioned  by  any  one  and  under  almost  any  ^^^' 
cumstances.     It  appears  to  me  that  such  a  proposition^    * 
quite  inconsistent  with  the  intention  of  the  legislature.  *^^ 
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udgment  of  the  commissioner  affects  a  great  ntimber  of        1843. 

ndividuais,  and  he  has  full  power  siven  him  to  enable  him       >^^/^ 

,  The  Queen 

jo  do  justice  to  all  parties.     I  think  a  judgment^  in  which  ^, 

(o  many  are  necessarily  interested,  should  not  be  set  aside,      Merson. 
t>ecause  one  individual  is  dissatisfied  with  it.     Under  the 
lithe  Commutation  Act,  there  is  obvious  reason,  as  between 
tithe  owner  and  land  owner,  why  a  feigned  issue  should  be 
directed  on  individual  application.     By  such  an  issue  a 
question  of  fact  is  raised,  in  which  the  contending  indivi- 
doals  alone  have  any  interest.     But  a  case  of  boundary,  like 
tlie  present,  is  a  case  between  two  entire  parishes,  and  a 
judgment,  to  which  the  whole  parish  assents  with  the  ex- 
ception of  a  single  individual,  ought  not  to  be  disturbed 
it  his  instance,  unless  he  shews  good  reasons  for  believing 
that  it  is  erroneous.     Here  an  individual,  without  stating 
that  he  has  even  looked  at  the  evidence  taken  before  the 
commissioner,  says  he  thinks  the  decision  wrong,  and  gives 
■0  reason  for  thinking  so.     If  we  have  any  discretion,  and 
lam  of  opinion  that  we  have  a  discretion  in  the  matter,  we 
ought  not  to  interfere  where  the  interest  of  the  applicant 
is  80  minbte,  and  the  statement  in  support  of  the  appli- 
cation so  inadequate. 

WiLUAMB  J. — The  present  case  will  at  least  be  a  pre* 
cedent  for  requiring  some  ground  to  be  shewn  for  our 
interference.  It  is  not  clear  that  a  single  parishioner  except 
tbe  defendant  is  dissatisfied  with  the  award  of  the  commis- 
liouer.  No  ground  is  stated  to  us  for  supposing  his  judg- 
laent  to  be  wrong.  Generally,  where  the  interposition  of 
llu>  Court  is  invoked  in  respect  of  the  proceedings  of  ano- 
Uier  tribunal,  some  error  or  miscarriage  is  specifically 
pobted  out.  Now  the  only  pretext  in  this  case  is  the 
opinion  of  an  attorney,  who  is  not  the  attorney  who  attended 
(or  the  defendant  at  the  inquiry  before  the  commissioner. 
Such  ground  for  our  interference  as  is  here  alleged  exists 
^  every  case  ;  the  losing  party  is  always  dissatisfied. 

CoLBEiDOE  Jf— The  question  is,  whether  the  Court 
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has  any  discretion  in  this  case:  if  it  has«  there  is  no  ground 
for  granting  this  application.  It  does  not  appear  that  tbe 
defendant's  attorney  has  seen  the  evidence  taken  in  tbe 
case,  and  that  he  is  dissatisfied  upon  that  evideocei  or  tbit 
the  parish  is  dissatisfied.  It  is  merely  stated  that  he  btt 
seen  some  evidence^  and  that  he  thinks  the  decision  wroD|; 
Construe  section  35  of  stat.  2  8c  3  Vict.  c.  G^,  by  aoaloor 
to  the  Tithe  Commutation  Act,  as  proposedi  for  that  it  i 
fair  way  of  trying  the  question,  let  the  two  later  acts  bt 
taken  as  part  of  the  first  act.  Still  the  words, ''  it  shall  bt 
lawful  for  the  Court  to  direct  the  trial  of  one  or  more 
feigned  issues  upon  such  points  as  the  Court  shall  think  6tt 
8cc.«  imply  the  exercise  of  its  discretion  by  the  Court  upoi 
some  definite  materials  brought  before  it,  as  that  improper 
evidence  was  received,  or  that  the  decision  is  against  dw 
balance  of  evidence.  I  think  the  Court  has  a  discretioasiy 
power;  and  that  there  are  no  materials  here  to  support  tbe 
application. 
I).  Rule  discharged* 


Z2^&  The  Queen  ..  Whipp. 

A  lighting  and  (JN  appeal  to  the  Lancashire  quarter  sessions  against  t 
watching  rate  "^  •^  ^  ^ 

for  a  township  rate  made  by  the  churchwardens  and  overseers  of  the  poor 
undeTs  &  4     ^^  ^^^  township  of  Clitheroe,  in  the  said  county,  on  the  fltb 
WilL  4,  c.  90,  April,  1842,  in  pursuance  of  an  order  of  the  council  of  the 
by  affixing        borough  of  Clitheroe   aforesaid,   bearing   date   the  17^ 
notice  to  the     February,  1842,  for  raising  250/.  for  the  purpose  of  ligb^* 
church  or  pa-    ing  the  township  of  Clitheroe,  in  the  said  borough,  the  r^^ 
iiTthc^town^*  was  confirmed,  subject  to  the  opinion  of  this  Court  up^** 
ship,  which       the  following  case: — 
^rch* where        Whipp  was  appellant,  and  the  churchwardens  and  o^^^ 

poor  rates  had  • 

theretofore  been  published.    There  were  two  other  churches  of  the  established  oboreH  ^ 
the  township,  one  of  which  had  been  open  about  three  years,  and  the  other  had 
opened  just  before  the  publication  of  the  rate. 

There  were  also  various  dissenting  chapels  in  tbe  township. 

Eeld^  that  the  publication  was  insufficient,  under  7  Will.  4  &  1  Vki.  c  45* 
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aeers  of  the  township  of  Clitheroe  were  the  respondents.  ia4d. 
The  appeal  was  against  a  rate  or  assessment  made  by  the 
leapondents,  dated  the  6th  April,  1842,  to  raise  the  sum  of 
fl50^  for  the  purpose  of  lighting  the  township  of  Clitheroe,  Whipp. 
in  the  borough  of  Clitheroe,  and  for  carrying  into  eflfect  the 
provisions  of  the  Parochial  Lighting  and  Watching  Act,  the 
slatute  3  &  4  Will.  4,  c.  90,  being  after  the  rate  of  6d.  in  the 
pound  on  the  overseers  and  occupiers  of  houses,  buildings, 
and  property  other  than  land,  and  of  2d.  in  the  pound  on 
the  owners  and  occupiers  of  land. 

On  the  trial  of  the  appeal,  the  respondents  proved  the 
rate,  and  that  it  was  made  by  virtue  of  the  following  order 
or  warrant  under  the  common  seal  of  the  borough  of  Cli- 
tberoe.  (An  order  of  the  aldermen  and  councillors  of  the 
borough,  reciting  that  they  had  taken  upon  themselves  the 
powers  given  to  inspectors  under  stat.  3  8c  4  Will.  4,  c.  90, 
entitled,  ''An  Act  to  repeal  an  Act  of  the  1 1  Geo.  4,  for  the 
Lighting  and  Watching  of  Parishes  in  England  and  Wales, 
and  to  make  other  provisions  in  lieu  thereof,"  and  requir- 
ing the  overseers  of  the  township  of  Clitheroe  to  collect 
and  levy  the  rate  in  question,  was  then  set  out.) 

The  rate  was  proved  to  have  been  duly  declared,  signed, 
and  allowed  by  two  magistrates  according  to  the  laws  in 
force  respecting  the  signature  and  allowance  of  rates  for 
the  relief  of  the  poor,  and  it  was  on  the  Sunday  next  after 
the  allowance,  namely,  on  the  10th  April,  1842,  published 
by  a  written  notice  affixed  to  the  door  of  the  church  or 
parochial  chapel  of  St.  Michael,  in  the  said  township  of 
Clitheroe,  which  is  usually  called  the  old  church,  that 
being  the  only  place  where  rates  for  the  relief  of  the  poor 
had  heretofore  been  published. 

The  chapelry  of  Clitheroe  is  a  perpetual  curacy  within 
the  parish  of  Whalley,  and  the  said  church  was,  until  about 
four  years  ago,  the  only  church  or  chapel  in  connection 
with  the  established  church  in  the  chapelry  or  township;  but 
at  the  time  of  the  publication  of  the  rate  in  question  there 
were  two  other  churches  of  the  established  church  in  the 
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township  of  Clitheioe,  namely,  the  church  of  St.  Jamesi 
which  had  been  used  for  divine  worship  for  about  thne 
years,  and  another  church,  which  had  been  opened  for  divine 
worship  a  short  time  previous  to  the  publication  of  tke 
rate  in  question,  but  it  was  not  then  completely  finished. 
There  were  also  various  chapels  for  the  religious  wonhip 
of  persons  dissenting  from  the  united  church  of  Engbukl 
and  Ireland  in  the  township. 

There  was  no  other  publication  of  the  rate  in  questioi 
than  as  above  mentioned. 

The  township  of  Clitheroe  is  situate  within  the  maai- 
cipal  borough  of  Clitheroe,  and  the  said  townshipi  at  tke 
time  of  the  passing  of  the  Municipal  Corporation  Act,  wu 
not  within  the  provisions  of  any  local  act,  nor  was  tbete 
any  power  of  levying  rates  for  lighting  the  same. 

(The  case  then  stated  an  objection  taken,  that,  as  the  re- 
spondents had  given  no  proof  of  the  resolutions  or  fifth 
ceedings  of  the  council  of  the  borough  when  the  council 
professed  to  take  upon  themselves  the  powers  given  to 
the  inspectors  in  the  Parochial  Lighting  and  Watching  Act» 
prior  to  the  issuing  of  the  order  in  question,  the  rate  wif 
void;  and  also  another  objection  to  the  validity  of  the 
order  of  the  council,  on  the  ground  that  no  public  meeting 
of  the  rate  payers  of  the  township,  or  of  the  borough,  wai 
ever  called  to  determine  whether  the  provisions  of  the 
aforesaid  Parochial  Lighting  and  Watching  Act  should  be 
adopted  in  the  township ;  but,  as  the  judgment  of  this 
Court  proceeded  solely  upon  the  insufficiency  of  the  pub- 
lication of  the  rate,  the  other  points  in  the  case  are  not  re- 
ported.) 

The  rate  is  assessed  upon  all  the  occupiers  in  the  town* 
ship,  numbers  of  whom  live  at  a  considerable  distance  boB 
the  part  of  the  township  which  is  lighted,  namely,  the  p>rt 
which  is  properly  called  the  town  of  Clitheroe. 

It  was  objected  that  the  rate  was  not  published  as  by 
law  required.  The  sessions  overruled  the  objection;  sub- 
ject to  the  opinion  of  this  Court. 
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Sir  W.fV.  Foliett  S.  G.,  and  Tomlimon,  in  support  of  the         1843. 
order  of  sessions.     The  publication^  by  affixing  the  notice    J^^^^X^^ 

-        J  ,  •111  m    *  rr»t  ■^"®  QUEBN 

to  toe  door  of  the  parish  church,  was  sutncient.     That  was  v. 

tbe  usual  place  for  affixing  such  notices,  and  the  only  place  ^"ipp* 
to  which  notices  of  poor  rates  had  been  affixed.  Section  5 
of  statute  3  8c  4  Will.  4,  c.  90,  requires  notice  of  a  vestry 
meeting,  to  determine  whether  the  provisions  of  the  act 
shall  be  adopted,  to  be  affixed  ''on  the  principal  outer  door 
of  every  parish  church  or  chapel  situate  within  such  parish, 
or  on  the  usual  place  of  affixing  notices  relating  to  the  pa- 
rochial affairs  of  any  such  parish.  The  same  provision  is 
made  by  section  10  with  respect  to  notice  of  poll  on  the 
question  of  adopting  the  act,  and  by  section  15  with  respect 
to  notice  of  the  adoption  of  the  act.  Section  33  enacts 
that  the  overseers  shall,  ''  for  the  purpose  of  collecting, 
rftisiogy  and  levying  the  rate  necessary  for  the  purposes  of 
this  act,  proceed  in  the  same  manner,  and  have  the  same 
powers,  remedies  and  privileges  as  for  levying  money  for 
the  relief  of  the  poor  in  the  said  parish.  Statute  7  WilL  4 
fe  1  Vict,  intituled,  '^  An  Act  to  alter  the  mode  of  giving 
Notices  for  the  holding  of  Vestries,  and  of  making  Procla- 
mations in  cases  of  Outlawry,  and  of  giving  Notices  on 
Sundays  with  respect  to  various  matters/'  section  2  re- 
]uires  that  such  notices  shall  be  in  writing,  and  be  affixed 
'on  or  near  to  the  doors  of  all  the  churches  and  chapels 
irithin  such  parish  or  place."  Under  this  act,  it  has  been 
held,  when  a  poor  rate  is  made  for  a  district  within  a 
parish,  which  district  has  its  own  church,  and  maintains  its 
[>wn  poor,  that  the  rate  is  sufficiently  published,  if  the  no- 
tice be  affixed  on  the  door  of  such  church,  although  there 
ire  chapelries  within  the  parish  having  their  own  chapels, 
ill  which  belong  to  the  same  vicarage  with  the  church. 
Reg.  V.  Marriott  {a).  Under  section  73  of  statute  3  8c  4 
WilL  4,  c.  go,  parts  of  parishes  may  adopt  the  provisions 
>f  that  act;  in  such  a  case  it  certainly  cannot  be  necessary 

(a)  12  A.  &  £.  779;  S*C'  (nom.  Beg*  v«  Jutticei  of  WQrce$tenhire)f 
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that  the  notices  should  be  aflized  on  the  church  doon 
throughout  the  whole  parish. 

Clarkson  and  Whigham  coutrd  were  not  heard. 

Lord  Denman  C.  J.,  (after  reading  the  sections  aboie 
mentioned  of  statutes  3  &  4  Will.  4,  c.  90,  and  7  Will.  4 
&  ]  Vict.  c.  45,  s.  2,)  gave  judgment  that  the  publicadoQ 
by  affixing  notice  to  the  single  church  of  Su  Michael  wu 
insufficient. 


Patteson,    Coleridge^  and    Wiohtbcan    Ja.   coa- 

curred. 

Order  of  Sessions  quasbedi 
D. 


Wednetdm/f 
January  25th, 

It  was  the 
practice  of  a 
larmer,  when 
he  hired  a  farm 
servant,  to 
make  an  entry 
of  the  terms  of 
the  hiring  in 
his  memoran- 
dum book. 

EeH  afler 
his  death,  that 
such  an  entry 
was  not  ad- 
missible, on 
a  question  as 
between  two 
parishes,  as 
to  the  settle- 
ment of  one  of 
such  farm  ser- 
vants, either  as 
an  entry  made 
against  inte- 
rest, or  in  the 
ordinary 
course  of  busi- 
ness, or  as  evi- 
dence of  the 
contract  of 
hiring. 


The  Queen  v.  The  Inhabitants  of  Worth. 

Upon  an  appeal  against  an  order  for  the  removal  of  t 
pauper,  &c.  from  the  parish  of  Worth,  in  the  eoun^  of 
Sussex,  to  the  parish  of  Holme,  in  the  county  of  Surrej,tbe 
sessions  quashed  the  order,  subject  to  the  opinion  of  tUt 
Court  on  the  following  case : — 

The  respondents  had  removed  the  pauper  upon  a  settle* 
ment  obtained  in  tlie  appellant  parish  by  hiring  and  service 
for  a  year,  in  the  year  1821.  The  appellants  admitted  die 
settlement  upon  the  hearing  of  the  appeal,  and  relied  upea 
a  subsequent  settlement,  alleged,  in  the  grounds  of  the  tp* 
peal,  to  have  been  gained  in  the  respondent  pariah,  by 
hiring  and  service  for  a  year,  with  one  Stone,  in  or  about 
the  year  1824.  For  the  purpose  of  establishing  this  settle 
ment,  the  appellants  called  the  pauper  and  his  father,  whs 
both  deposed  to  the  contract  of  service  having  been  for  s 
year,  though  neither  could  recollect  at  what  wages.  To 
rebut  this  evidence,  and  shew  that  no  such  contract  of  hir* 
ing  and  service  for  a  year,  in  factj  took  place,  the  respond- 
ents called  a  daughter  of  Mr.  Stone,  who  proved  that  hef 
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Either  died  in  1827;  that  he  carried  on  the  business  of  a        1848. 
vmer  at  the  farm  in  que8tion»  for  upwards  of  twenty    _J'^^!;f^^ 
rears;  that,  in  the  course  of  his  business,  he  was  in  the  «. 

nbit  of  hiring  farm  servants,  and  that  she  believed  his  In^w^^wiu  of 
mctice  was,  when  he  .did  so,  to  make  an  entry  of  the  time 
md  terms  of  such  hiring,  in  a  memorandum  book  kept  by 
iim  for  that  purpose.  This  book,  which  had  been  in  the 
NMtody  of  the  witness  from  the  time  of  her  father's  de- 
cetse,  was  produced,  and  tendered  in  evidence  by  the  re- 
spondents, but  objected  to  on  the  part  of  the  appellants. 
It  contained,  amongst  numerous  minutes  of  the  times  and 
liffnis  of  hiring  farm  servants  (many  such  being  for  a  year), 
iDd  of  payments  made  to  them  in  respect  of  this  service, 
the  following  entries,  with  reference  to  the  hiring  and  ser- 
nce  of  the  pauper,  proved  to  be  in  the  handwriting  of  Mr. 
Stone,  but  the  witness  was  not  present  when  the  entries 
were  made: — 

"April  4,  1824.  W.W.  (the  pauper)  came,  and  to  have 
for  the  half-year  405. 

^  September  29*     Paid  this,  2L 

**November  27.  Ditto,  came  again,  and  to  have  Is,  per 
teek  to  March  25,  1825,  is  twenty-one  weeks,  two  days, 
U  li.  6d. 

"March  25.     Paid  this.'* 

The  s^sions  rejected  the  evidence,  and  quashed  the 
Aider  of  removal,  subject  to  the  opinion  of  this  Court  upon 
^  question,  whether  the  memorandum- book,  containing 
ihe  tbove  entries,  was  admissible  as  evidence  for  the  re- 
(pondents.  If  the  Court  should  be  of  opinion  that  it  was, 
tkea  the  appeal  was  to  be  sent  back  to  the  court  of  quarter 
fusions  to  be  reheard  (a);  if  the  Court  should  be  of  opinion 
^  it  was  not,  then  the  original  order  of  justices  to  be 
HMhed. 

(e)  Lord  Denman  C.  J.  censured  this  mode  of  statiog  the  case,  see 
*%•  ▼.  Wktow,  1 G.  &  D.  681. 
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1843.  •/.  M.  Cobbeit  aod  Creasy  id  support  of  tbe  order  of 

J^Ji  sessions.     The  entry  was  not  admissible.     !•  It  was  not 

y,  against  the  interest  of  the  maker.     £.  It  did  not  appeir 

^'**vJ^BT*a*  ^  ^^  *^*^^  ^^^  ""^^  '"  ^^^  discharge  of  any  duty  or  employ- 
ment contemporaneously  with  the  facts,  and  to  be  corrobi^ 
rated  by  other  circumstances. 

1.  The  entry  was  not  made  against  interest;  for^suppo^- 
ing  the  entry  to  have  been  made  at  the  time  of  hiriog»  the 
maker  did  not  charge  himself  with  any  debt  for  work  ; 
already  performed  under  the  hiring;  and  in  fact  it  wu 
really  in  advance  of  his  interest  as  a  parishioner  that  tke 
pauper  should  uot  appear  to  have  gained  a  settlemoit 
there  by  hiring  and  service.  On  this  point  they  referred  U 
Higham  v.  Ridgwayija),  and  the  notes  to  that  case  in  S 
Smith's  Leading  Cases,  183,  and  to  1  Phillips  on  Ev.  Wt 
(9th  edit.)  and  the  cases  there  collected. 

On  the  other  point  they  referred  toPrtcf  y^Earl  ofTv^ 
rington{b),  and  the  notes  to  that  case  in  1  Smithes  Lfoading 
Cases,  139;  and  to  Doe  d.  Patteshall  v.  Turfordic). 

Piatt  and  Roupell  contri.  Tbe  entry  was  admissible* 
1 .  It  was  against  his  interest,  as  being  evidence  of  a  cos- 
tract  by  which  he  was  bound  to  make  certain  paymeDti; 
and  he  had  no  interest  to  make  the  entry  as  a  parisfaionefi 
for  the  interest,  recognized  by  the  rules  of  evidencci  moit 
be  a  present  interest|  and  not  such  a  contingent  interest  if 
a  parishioner  may  have  in  the  possible  litigation  of  a  aettk' 
meut  at  any  future  time. 

£.  Whether  the  contract  to  which  the  entry  related  W 
against  his  interest  or  not,  still  the  entry  was  admissible  at 
evidence  of  the  contract.  If  the  master,  at  the  time  of 
making  the  contract,  had  signed  it,  and  given  it  to  tbe 
pauper,  it  would  be  the  only  evidence  of  such  contract;  aodi 
suppose  it  to  be  proved  that  it  was  the  practice  of  the 

(o)  10  East,  109.  {h)  1  Salk.  285.  (c)  8  B.  &  Ad.  W 
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muter  to  make  such  entries  of  his  contracts  of  hiring,        I8i3. 
tiie  entry,  although  unsigned,  would  be  some  evidence  of    m.    q^^^^ 

the  contract.  y, 

a    rr»i  -.  J    •    'LI  r     •        L  J     •     Inhabitants  of 

3.    Ibe  entry  was  admissible  as  having  been  made  in       Wortb. 

the  ordinary  course  of  business,  and  contemporaneously 
with  the  facts.     It  is  not  necessary  to  the  admissibility  of 
ID  entry  that  it  should  be  made  in  the  discharge  of  a  duty 
to  an  employer.     In  Doe  d.  Patteshall  v.  Turfordia)  it  ap- 
peared that  it  was  the  usual  course  of  practice  in  an  at- 
torney's office  for  the  clerks  to  serve  notices  to  quit  on 
tenants*  and  to  indorse  ou  duplicates  of  such  notices  the 
hxX  and  time  of  service.    On  one  occasion  the  attorney 
himself  prepared  a  notice  to  quit  to  serve  on  a  tenant,  took 
it  out  with  him  together  with  two  others  prepared  at  the 
itme  time,  and  returned  to  his  office  in  the  evening,  having 
iodorsed  on  the  duplicate  of  each  notice  a  memorandum  of 
Ui  having  delivered  it  to  the  tenant ;   and  two  of  them 
were  proved  to  have  been  delivered  by  him  on  that  occa- 
sion; it  was  held,  on  the  trial  of  an  ejectment  after  the 
ittomey's  death,  that  the  indorsement  so  made  by  him  was 
admissible   evidence   to   prove  the  service  of   the   third 
wtice. 

Lord  Denman  C.  J. — The  Courts  are  certainly  disposed 
k)  admit  rather  than  to  exclude  any  reasonable  information 
coQceming  disputed  facts.  But  there  are  certain  limits 
properly  imposed  on  us;  and  it  seems  to  be  conceded  in 
diis  case,  that  the  entry  was  not  admissible  unless  made 
against  the  interest  of  the  maker,  or  in  the  discharge  of  some 
'asponsible  duty.  It  was  not  an  entry  against  interest,  for 
tt  states  a  liability  which  would  not  be  incurred  until  after 
^  work  is  done  for  which  the  payment  is  to  be  made. 
I^liether  the  amount  of  wages  entered  is  more  or  less  than 
*  jury  would  give  we  cannot  tell. 

Id  Doe  d.  Patieshall  v.  Turford{a)  the  attorney  indorsed 

(a)  3  B.  &  Ad.  890. 
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184:3.  •/.  M,  Cobbett  and  Creasy  in  support 

^•^^^'^^      sessions.     The  entry  was  not  admissible 

Ttie  Queen  ...  ^    ,  ,  ,,    • 

V.  against  the  interest  of  the  maker.     'I.  > 

Inhabitants  of  jq  (jgyg  (jggjj  maje  in  the  discbarge  of  • 

ment  contemporaneously  with  the  far' 
rated  by  other  circumstances. 

1.  The  entry  was  not  made  aga'  _ 

ing  the  entry  to  have  been  madr 
maker  did  not  charge  himsc' 
already  performed  under  th' 
really  in  advance  of  his  int 
pauper  should  not  appr 
there  by  hiring  and  serv- 
Higham  v.  Ridg%oay{( 
Smith's  Leading  Cas 
(9th  edit.)  and  the  c 

On  the  other  p< 
ringtOH{b)t  and  tl- 
Cases,  139;  and 


Piatt  and  / 
1 .  It  was  agn 
tract  by  whi< 
and  he  had 
for  the  inti 
be  a  presc: 
a  parishio 

meut  at  :t 
2.  Wl 
against  1 
evidenc; 
makinir 
paupc! 
suppu 

(«) 
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could  not  have  used  it  as  evidence  against  the  pauper,  so  it        i84S. 

was  clearly  not  the  contract.  ^-i's^^ 

The  Queen 

V. 

Coleridge  J. — The  entry  was  not  against  the  interest  InhjjbitantB  of 
of  the  maker  at  the  time  of  making  it,  unless  every  contract 
is  against  the  interest  of  the  party  entering  into  it. 

Then  it  ii  said  the  entry  was  made  in  the  ordinary  course 
of  duty.  I  think  not.  In  Doe  d.  Patteshall  v.  Turfordifl), 
the  attorney  who  indorsed  the  duplicate  notice  was,  equally 
with  his  partner,  the  attorney  of  the  principal,  and  therefore 
acted  in  the  discharge  of  a  duty  to  a  third  party. 

WiOHTMAN  J. — I  am  of  the  same  opinion.  This  is 
different  from  cases  where  an  entry  either  charges  the 
maker  with  the  receipt  of  money  for  which  he  has  to  ac- 
connt  over,  or  contains  an  admission  that  a  debt  due  to 
bin  has  been  paid.  This  entry  is  merely  a  private  memo- 
nmdum  of  a  contract  to  be  performed  in  futuro.  It  is  not 
aa  admission  that  money  is  due  for  work  done.  The  work 
coQtracted  for  might  be  well  worth  the  wages  mentioned  in 
the  entry.  The  entry  cannot  be  taken  as  made  against  the 
Buter^a  interest,  unless  it  is  to  be  taken  that  it  was  not 
auMie  until  after  the  work  was  performed. 

Nor  was  the  entry  admissible  in  this  case  as  evidence  of 
the  contract,  although  it  might  have  been  so  against  the 
aiiter  himself.  It  does  not  appear  that  the  pauper  ever 
iiw  the  entry  or  recognised  the  terms  of  it ;  on  the  con- 
Iniy,  by  stating  in  his  evidence  that  he  was  hired  for  a 
7^1  he  directly  repudiates  it. 

i).  Order  of  Sessions  confirmed. 

(a)  3  B.  &  Ad.  890. 
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The  Queen  v.  The  Feoffees  of  the  Charity  of  the  Parish 
Monday,  of  Otteby  St.  Mary,  Devon. 

January  Sis/,     j^ 

In  pursuance    HOGERS,  in  Michaelmas  term  last,  obtained  a  rule  odl- 
of  the  will  of  a  •       upon  the  defendants  to  shew  cause  why  a  mandamus 

pnvate  person,  .  . 

hisexecutorby  should    not   issue,  commanding    them   to  deliver  to  the 
la^nd  to  trus-     churchwardens  of  the  said  parish  of  Ottery  St.  Mary,  or  to 

teet  for  the       one  of  them^  one  key  of  the  coffer  or  chest  containing  the 
benefit  of  the  .  .  j  •         ^        t       •     •  •        •j 

poor  of  a        writmgs,  accounts,  and  monies  of  and  relating  to  the  said 

5*"!*"'    "^^  charities, 
deed  provided 

that  a  chest, of      It  appeared  from  the  affidavit  upon  which  the  rule  was 

Th^IJuldbLXee  g^^a^^^d,  that  one  Henry  Beaumont,  by  his  will  dated  the 

locksand  three  17th  March,  1590,  directed  a  sum  of  money  to  be  laid  out 

remain  in" the  '"  ^^^  purchase  of  land,  ^'  of  which  land,  amongst  other 

parish  church,  giftg^  he  gave  to  the  poor  of  Ottery  St.  Mary  aforesaid 

S;5:r  3,.  .  ,e„  fo,  ...r,"  ..d  ».de  hi.  .ife  ..„.ui..    Hi. 

^d"th       '  widow,  by  indenture  of  the  36th  Eliz.,  *'  in  performance  of 

monies  re-  the  said  will,  for  the  special  trust  and  confidence  which  she 

Mpended'^^^^  reposed  in  the  twelve  persons  therein  named,  then  inhabit- 

ofsuchkejsto  ants  of  the  town  and  parish  of  Ottery  St.  Mary,  that  tbejr 

receiver  the  ^^^  ^^^^^  'i^ic^  would  be  faithful  in  disposing  of  the  rents 

second  by  the  f^^  ^^g  relief  and  succour  of  the  aged  and  impotent  poor 

third  by  the  people  which  then  were  and  thereafter  should  be  in  the 

churchwar-  ^^j^j  ^^^^^  ^^^  parish,  granted  and  enfeoffed  unto  the  said 

Heldt  that  a  twelve   trustees   and    their   heirs "    the    premises   therein 
mhe^Tustees  described,  upon  trust  (inter  alia)  to  distribute  the  rents, 

to  compel  the    "  yearly,  quarterly,  monthly,  or  weekly,  for  ever,  as  need 

delivery  of  one     ,       ,  ,  .  ,  ,   .  , 

key  to  the        should  require,  amongst  the  most  aged,  impotent,  and  pooir 

churchwar-  people  inhabiting  within  the  said  parish,  in  such  manner  as 
the  application  the  trustees  should  think  most  convenient/'  And  it  was 
^TM^^da  provided  that  a  coffer,  of  which  there  should  be  three 
mere  private     locks  and  three  keys,  should  remain  in  the  parish  church  of 

Ottery,  for  keeping  all  entries  and  accounts,  and  the  trust 
monies  remaining  unexpended;  one  of  such  keys  to  b^ 
kept  by  the  receiver  during  his  year,  the  second  by  the 
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parson,  vicar,  or  curate  there,  and  the  third  by  one  of  the         1843. 

churchwardens.  r^J^'X^^^ 

_,        ,  ,  1         1        •  1  /.     I       Tlie  Queen 

The  deponents,  who  were  the  churchwardens  of  the  v. 

parish,  thee  stated  that  they  had  applied  to  the  feoffees     J^^If'^^ 

that  one  of  the  said  keys  might  be  delivered  to  them,  and 

that  tlie  feoffees  had  refused,  on  the  ground  that  they  did 

not  feel  justified  in  giving  up  a  key  to  any  person  not  a 

member  of  the  trust. 

Bompas,  Serjt.  and  Kelly,  now  shewed  cause.    This  is 
the  case  of  a  mere  private  trust  under  a  private  deed,  and 
this  Court  will  not  interpose.     [Lord  Denman,  C.J.  Very 
recently,  in  Reg.  v.  Kendall{a),  we  issued  a  mandamus  to 
the  master  of  a  private  corporation  to  affix  the  corporate 
seal  to  a  presentation  of  a  vicar ;  and  we  have  frequently 
issued  mandamus  to  admit  or  restore  a  dissenting  minister.] 
But  there  must  be  a  legal  right  to  enforce;  a  mere  equi- 
table right  is  not  enough;  Rex  v.  Marquis  of  Stqfford{b); 
Rex  V.  Archbishop  qf^  Canterbury  (c).     The  feoffees  are  the 
only  persons  connected  with  this  charity  who  have  any 
lepl  right.     Even  in  the  Court  of  Chancery,  which  is  now 
the  only  Court  to  compel  the  performance  of  a  trust,  the 
tnist  would  not  be  enforced  in  the  terms  of  this  rule.    That 
Court  would  refer  to  its  officers  to  draw  up  a  scheme 
adapted  to  the  present  times,  and  would  probably  order  the 
cbest  to  be  deposited  at  a  banker's. 

They  objected  also  that  the  affidavit  did  not  aver  the  ex- 
istence of  the  chest  or  keys  in  question. 

Rogers,  contrd.  This  Court  constantly  interferes  by 
'''^tiidamus  in  respect  of  private  foundations,  as  in  the 
^^es  of  dissenting  ministers,  lecturers,  and  visitors  of  col- 
'^ges.  [Lord  Denman  C.  J.  I  think  the  churchwardens 
"^y  have  a  legal  right  to  the  key  for  the  purposes  of  the 
Irtish.   The  cases  of  mandamus  to  admit  dissenting  minis- 

C«)  4  P.  &  D.  603.  (b)  3  T.  R.  646.  (c)  8  East,  213. 

you  111, — o.  D.  c  c 
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ters  are  clearly  cases  of  private  trusts.  In  Rex  v.  The 
Trustees  of  the  Rugby  Charity  {a),h  was  clear  that  this  Court 
was  asked  to  interpose  for  the  actual  administration  of  the 
funds  of  the  charity.  The  present  application  is  very  dif- 
ferent. No  further  argument  is  necessary  on  that  point 
But  does  it  appear  from  the  affidavit  that  the  chest  and 
keys,  8cc.  have  any  existence?]  It  is  not  denied^  and  the 
feoffees  admit  the  fact  by  the  reason  assigned  for  not  gimg 
a  key  to  the  churchwardens.     (He  was  then  stopped.) 


Per  Curiam  (6) — 
D. 

(a)  9  D.  &  R.  214. 
(6)  Lord  DenmanC.J.,  Wight- 
man  J,;  Pattesonvind  Coleridge  Js., 


Rule  absolute. 

being  landowners  in  the  jpuakt 
took  no  part  in  the  judgment. 


Monday^ 
January  30th, 


The  Queen  v.  The  Bristol  and  Exeter  Railway 


Company. 

progress  of       -ttl^GLAKE  \\\  Michaelmas  Term  last  obtained  a  rule 

^®'"V^*'J  ^^^^h  calling  upon  the  defendants  to  shew  cause  why  a  writ  of 

railway  com-    mandamus  should  not  issue,  commanding  them  to  excavate 

pany,  in  pur-     ^^ j  restore  part  of  a  turnpike  road  on  both  sides  of  a  cer- 
suance  of  their      ... 

tain  bridge  or  viaduct  made  by  the  same  company  across 

the  Taunton  and  Kingston  road,  in  the  parish  of  Taunton 

Saint  James,  in  the  county  of  Somerset,  to  its  former  breadth 

previous  to  the  excavations  and  alterations  made  in  the  sai^ 

tered  by  the      f02i^  by  the  said  company ;  and  to  restore  and  make  coo- 

company,  sta-  "^  . 

ted  to  the         venient  the  footpath  on  the  side  of  the  said  road,  accordK'S 
the^^hTghly*"^'    to  the  provisions  of  the  act  of  parliament  of  the  6  WiU.  ^» 

disapproved  ^^ 

of  and  objected  to  the  alterations,  and  they  frequently  called  on  the  company  to  cof^P^! 
strictly  with  the  provisions  of  their  act.    The  company  notwithstanding  went  on  ^'* 
their  works  as  before,  and  completed  them.  _^ 

A  rule  for  a  mandamus  to  the  company  to  execute  their  works  according  to  thei      ~ 
nor  prescribed  by  their  act,  was  discharged,  on  the  ground  that  after  the  compU 
of  their  works  there  had  been  no  demand  and  refusal  to  execute  the  woii^s  require^'* 


act,  the  trus- 
tees of  a  turn- 
pike road, 
which  had 
been  exca- 
vated and  al- 
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c.  zxzvi*  (local  personal  and  public)^  incorporating  the         184S. 

said  company ;  and  to  restore  and  make  a  certain  part  of      ^'^^'^ 

the  turnpike  road  opposite  a  house  occupied  by  &c.,  on  the  v. 

Taunton  and  Kingston  road,  of  its  full  former  width,  and  to  '^^^  Bristol 

,  ,  . ,  .  and  ExETBB 

restore  a  footpath  on  the  western  side  of  the  said  road,  as     Railway 

the  same  respectively  were  previously  to  the  excavations     ^^^^^^^ 
and  alterations  made  by  the  said  company  according  to  the 
provisions  of  the  said  act ;  and  to  restore  and  make  the 
taropike  road  and  the  footpath  on  the  side  thereof,  called, 
tlCi  of  their  full  former  breadth,  as  the  same  respectively 
were  previously,  &c.;  and  to  increase  the  height  of  a  bridge 
or  viaduct  erected  by  the  said  company  across  the  Taunton 
aod  Kingston  road  in  the  said  parish  to  the  full  height  of 
sixteen  feet  from  the  surface  of  such  road  to  the  centre  of 
the  floor  of  such  viaduct:  and  also  to  construct  an  arched 
bridge  instead  of  the  present  viaduct,  and  such  a  bridge  as 
may  be  convenient  for  passengers  and  carriages,   and  to 
make  a  proper  and  convenient  footpath  under  the  same, 
according  to  the  provisions  of  the  said  act ;  and  to  make 
and  erect  a  good  fence  on  each  side  of  a  bridge,  and  of 
tiie  approaches  to  the  same,  erected  by  the  said  company 
upon  the  Milverton  and  Minehead  Road,  &c. ;  and  also  to 
build  a  good  bridge  over  the  river  Tone,  &c.,  and  also  to 
make  a  good  fence  on  each  side,  &c.,  and  on  the  sides  of 
die  approaches,  &c.  according  to  the  provisions  of  the  said  act. 
The  affidavit  on  which  the  rule  was  obtained  was  made 
by  two  land  surveyors  and  the  general  surveyor  to  the  trus- 
tees of  the  turnpike  roads  leading  from  the  town  of  Taunton. 
It  recited  so  much  of  the  company's  act  as  related  to  the 
*>&bject-matter  of  the  rule,  and  described  the  manner  in 
^hich  the  several  works  referred  to  in  the  rule  had  been 
^^uted.     After  describing  the  manner  in  which  the  com- 
ply had  dealt  with  the  turnpike  road  on  the  Taunton  and 
'^gston  road,  the  affidavit  stated  that  '*  the  trustees  highly 
^(•approved  of  and  objected  to  these  alterations,  and  that 
^^  deponent  (the  surveyor  to  the  trustees),  while  the  works 
^^rQ  in  progress,  expressed  to  the  company  his  disappro- 

c  c  2 
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1843.        bation  of  the  same ;  and  that  the  trustees  have  frequently 
J^Z,^^      called  on  the  company  to  comply  strictly  with  the  provisions 

I  ii  tfk   s  _  a  w  ^p  Iff  w 

v.  of  the  said  act.    ^t  the  conclusion  also  of  that  part  of  the 

"^d  2*"^^^  aflSdavit  which  described  the  works  of  the  company,  it  was 

Railway  Stated,  "  that  the  trustees  have  expressed  to  the  compaoy 

OMPANY.  jj^gjj.  dijapppQval  of  all  these  works  on  several  occasions.** 

Sir  W.  W.  Follelt  S.  G.  and  Talbot  now  shewed  causei 
and  objected  that  there  had  been  no  demand  and  refusal  to 
do  the  specific  thing  required,  and  that  therefore  the  Court 
would  not  grant  a  mandamus. 

Kelly  and  Kinglake  contrsl.     The  thing  required  to  be 
done  was  not  a  specific  thing,  which  could  be  conveniently 
defined,  like  the  delivery  of  a  key  in  Reg.  v.  The  Trustea 
of  Ottery  St.  Mary  charities  (a).     The  default  of  the  com- 
pany  was  of  a  multifarious  character,  and  the  provisions  of 
the  statute  which  they  contravened,  although  sufficiendy 
explicit,  are  very  numerous.     It  was  clear  in  what  respect 
the  statute  had  been  contravened,  and  therefore  the  demand 
upon  the  company  to  comply  with  the  provisions  of  the 
act  was  the  proper  form  of  demand.     The  refusal  also  is 
sufficient;  for,  after  the  demand  to  execute  the  works  in  tb^ 
mode  presented  by  the  act,  they  persisted  in  executing  thenm 
in  a  different  mode.     In  cases  where,  until  demand,  there  i^ 
no  default  in  not  doing  a  particular  act,  it  may  be  right  tba^ 
the  Court  should  require  a  proper  demand  to  have 
made  before  it  will  interfere  by  mandamus*     JRex  v.  Til 
Proprietors  of  the  Wilts  and  Berks  Canal  Navigation  (4       1 
was  a  case  of  this  kind,  where  a  committee  were  requin 
to  keep  certain  books,  which  were  to  be  open  for  the  ii 
spection  of  all  the  proprietors.     There  no  duty  attached  t 
allow  inspection  until  after  demand  on  the  committee, 
the  judgment  proceeded  on  the  ground  that  no  demi 
had  been  made  on  the  committee.     But  in  the  preset 
case,  independently  of  any  demand,  a  duty  attached  on  tl 

(a)  See  the  preceding  case.        (6)  3  A.  &  E.  477 ;  S.  C.  5  N.  &  M.  3^  ^. 
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company  to  do  the  specific  things  required  by  their  act,        1843. 
and  by  various  provisions  of  their  act  they  are  required  to    fj^^  Queev 

do  those  specific  thincs  by  a  specific  time ;  as  by  sect.  118.  v- 

«    •  L       •  .       r       .  r  .    •  The  Bristol 

within  SIX  months  after  the  commencement  of  their  opera-    nn^  Exeter 

tion,"  they  are  to  restore  any  turnpike  road  which  may  be  Raii-way 
'*  raised,  sunk  or  injured"  by  them.  The  present  is  like 
the  case  of  a  default  in  not  proceeding  to  an  election,  which 
the  law  requires  to  take  place  on  a  particular  day.  The 
works  referred  to  in  the  rule  have  been  completed  other- 
wise than  the  act  requires,  and  such  a  non-compliance  with 
the  act  is  a  refusal.  **  It  is  not  necessaryi"  observes  Lord 
Denman  C.  J.  in  Rex  v.  The  Brecknock  and  Abergavenny 
Canal  Company  (a),  •'  that  the  word  '  refuse'  or  any  equi- 
valent to  it  should  be  used ;  but  there  should  be  enough  to 
shew  that  the  party  withholds  compliance,  and  distinctly 
determines  not  to  do  what  is  required."  It  was  certainly 
more  convenient  to  the  company  that  they  should  have 
been  required  to  comply  with  the  act  during  the  progress  of 
their  works,  than  after  they  were  completed. 

Lord  Denman  C.  J. — This  objection  to  the  rule  ought 
to  prevail.     Before  a  mandamus  is  granted,  it  must  appear 
^at  there  has  been  a  distinct  demand  and  refusal  of  the 
filing  required  to  be  done.     Both  before  and  since  the  case 
jUst  cited,  that  has  been  promulgated  as  our  rule.     I  do 
i^ot  say  the  trustees  ought  not  to  have  called   upon  the 
Company,  while  their  works   were    going  on,  to  execute 
^heni  in  a  proper  way.     But  they  should  afterwards  also, 
^ben  the  works  had  been  completed,  if  completed  not  in 
^  proper  way,  have  called  upon  them  to  do  what  was  re- 
quired, for  otherwise  there  might  be  ground  for  supposing 
^n  acquiescence  in  the  work  as  executed.     I  do  not  think 
tliat  the  passage  cited  from  my  judgment  in  Rex  v.  Breck" 
^wck  and  Abergavenny  Company  (a),  imports  that  I  did  not 
consider  a  distinct  demand  to  be  necessary ;  they  appear 
to  me  to  import  the  contrary. 

(a)  a  A.  &  £.  217 ;  S.  C.  4  N.  &  M.  871. 
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1843.  Patteson  J. — The  argument  must  go  to  this,  that  in 

J^^'X^^       **"  cases,  wherever  there  is  the  slightest  deviation  from  a 

V.  statute  in  executing  public  works,  a  party  upon  their  com- 

2d  E«rEa  P'«^>°"  ™»y  ^^"^^  f""'  «  mandamus,  without  giving  any  pre- 
Railway  vious  notice  of  what  was  required  to  be  done.  I  was  at  first 
struck  by  the  argument  that  what  was  said  while  the  works 
were  going  on  was  sufficient.  But  I  think  it  was  not,  and 
that  the  company  were  entitled  to  be  told  afterwards  and 
distinctly,  that  their  works  had  not  been  properly  done. 

Coleridge  J. — With  regard  to  the  illustration,  that  we 
issue  a  mandamus  to  hold  an  election,  where  there  has 
been  a  neglect  to  hold  it  on  the  proper  day,  it  must  be 
remembered  that  there  would  be  no  power  to  hold  the 
election  after  the  day  had  passed,  unless  under  the  autho- 
rity of  a  mandamus.     In  this  case  it  appears  that  the  com- 
pany had  many  complicated  works  to  execute ;  that  they 
were  proceeding  to  execute  them  in  a  certain  manner,  and 
that  while  they  were  so  doing  complaints  were  made  of  the 
mode  of  execution,  and  they  were  called  upon  to  comply 
with  the  provisions  of  their  act.     I  do  not  say  it  was  not 
quite  proper  for  the  trustees  to  object  during  the  progress 
of  the  work,  but  it  is  not  because  they  objected  then  that 
they  were  relieved   from   the  obligation,  after  the  works 
were  done,  to  demand  specifically  the  performance  of  that 
which  they  required  to  be  done.     It  is  important  that, 
before  a  mandamus  is  applied  for,  a  party  should   be  told 
what  he  is  to  do,  and  told  not  in  general  terms,  as  io  the 
present  case. 

jD,  Rule  discharged. 


% 
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The  Clarence  Railway    Company   v.  The    Great 
NoiTH  OF  England  Clarence  and  Hartlepool        1843. 
Junction  Railway  Company.  IWs^ 

Trespass   quare   clausum   fregit.       The    declaration  j^   .y- . 
stated  that  the  defendants  broke  and  entered  a  certain  close  xcv.  an  act  for 
of  the  plaintiffs  in  the  township  of  Thrislington   in  the  ^S^^^ga 
county  of  Durham,  that  is  to  say,  that  part  of  the  Sherburn  railway  to 
Branch  Railway,  and  of  the  strips  of  land  on  each  side  of  Great  North  of 

the  same,  which  is  next  adjoining  to  the  point  where  the  England,  Cla- 

,         ,  rence  and 

works  of  a  certain  railway  of  the  defendants  now  com-  Hartlepool 

menced,  but  not  finished,  approach   nearest  to  the  said  R^^ways,  &c. 

'     '^^  It  19  provided, 

branch  railway  of  the  plaintiffs,  and  then  cut  down  fences,  (s.  4;,  that 
&C.,  and  tore  up  iron  rails,  &c.,  and  then  laid  down  across  °°^  should  au- 
the  said  close  from  the  easterly  to  the  westerly  side  thereof  thorise  the 
other  iron  rails,  &c.,  connected  with  the  said  railway  of  the  ^^^^^  upon  the 
defendants,  and  uniting  the  said  railway  of  the  defendants  on  1^"^  of  any 

,  ,  ^         ^  "^   .  .  .     corporation  or 

the  easterly  side  of  the  said  branch  railway  with  a  certam  person  whom- 
intended  continuation  of  the  said  railway  of  the  defendants  soever  without 

-^  ^       the  consent  in 

on  the  westerly  side  of  the  said  branch  railway,  and  with  writing  of  the 

'ailway  carriages  laden  with  goods  and  passengers  traversed  occupier. 

4e  said  railway  of  the  plaintiff  from  east  to  west,  and  from      By  s.  43  it 
XM,     ^  no  was  provided, 

^^%i  to  east,  &c.,  &c.  that  where  the 

The  defendants  justified  under  stat.  1  Vict.  c.  xcv.  (local,  *?*^  railway 

/  .  ,  ^      .       should  cross 

Personal,  public),  intituled  "  An  Act  for  making  and  main-  any  other 

Wtiing  a  Railway  to  connect  the  Great  North  of  England,  com^Iiiunica^ 
Clarence  and  Hartlepool  Railways,  in  the  county  of  Dur-  tion  between 
«ani,"  and  alleged  that  they  had  committed  the  trespasses  ^v^ys^and  all 
JO  pursuance  thereof,  and  particularly  of  section  3,  autho-  openingsin  the 

mZ    '  ,  .  ,  .        .  .     ledges  of  the 

'^^iQg  the  makmg  of  the  hue  of  railway  delineated  on  their  railway  to  be 

^■•*i  and  described  in  their  book  of  reference,  and  of  sec-  ^5^*^,j  ».-  , 
»j  .  ...  .  should,  if  the 

^^D  43,  regulating  communication  with  other  railways.  two  railway 

companies  did 
^^  ^gree  about  the  same,  be  made  in  such  manner  as  should  be  directed  by  engineers  to 
^^ppointed,  &c. 

T  '^citf,  that  the  company  could  not  cross  another  railway  without  the  consent  required 
^  *•  4 ;  that  ss.  4  and  43  were  to  be  reconciled,  as  the  latter  took  up  the  subject  for 
^l^purpose  of  regulating  the  mode  of  making  the  communication  with  the  railway  to  be 
^^^^^ed,  after  the  consent  had  been  obtained  under  s.  4,  to  the  crossing  generally. 


390 


1843. 


CASES  IS  THE  QUEEN  S  BENCH, 

The  plaintiffs  in  their  replication  relied  upoo  stats.  9  Geo. 
4,  c.  lxi|  and  10  Geo.  4,c.  cvi,  (Iocal|  personal,  poblic)9tiid 
other  subsequent  statutes^  empowering  the  plaintiffs  to  make 
their  railway,  with  branches,  Sec,  and  upon  section  4  of 
the  statute  relied  upon  by  the  defendants,  which  provides. 


Company. 


Claremcb 
Kailwat 

C0MPAN%' 

V. 

The  Great 

I^ORTH  OF 

Ekglamd,  &c.  **  ^''^^  nothing  in  this  act  contained  shall  authorise  or  em- 
ru^«nfJ  power  the  said  company  to  enter  into  or  upon,  or  to  take, 
use,  damage  or  prejudice,  the  lands,  estate,  property  or 
effects  of  any  corporation  or  person  whomsoever,  without 
the  consent  in  writing  of  the  owner  and  occupier  thereof,  or 
other  party  by  this  act  or  otherwise  entitled  to  give  such 
consent,  first  had  and  obtained." 
General  demurrer  and  joinder. 

The  question  was  whether  the  defendants  could  cross  the 
railway  of  the  plaintiffs  without  their  written  consent  under 
section  4  of  stat.  I  Vict.  c.  xcv. 


Tomlinsoti  in  support  of  the  demurrer  (a)  referred  to  12 
Dwarris  on  Statutes,  658,  and  Churchill  v.  Crea$e{b). 

Sir  W.  W.  Fol/ett,  S.  G.  referred  to  the  judgment  of 
Maule  J .  in  Priestley  v.  Foulds  (c),  and  to  Webb  v.  Mflfi- 
Chester  and  Leeds  Railway  Company  {d). 


Tomlinson  replied. 


Cur.  adv.  vult  (e). 


(a)  In  Mich.T.  Inst,  (Nov.  11), 
before  Lord  Denman  C.  J.,  Wil- 
tiamSf  Coleridge  and  Wightman  Js. 

(6)  5  Bing.  180. 

(c)  2  Railway  Cases,  441. 

((/)  1  llailway  Cases,  576. 

{a)  The  following  sections  of 
Stat.  1  Vict,  c.  xcv  were  princi- 
pally referred  to. 

Section  4,  which  is  set  out  in 
the  plea. 


Section  14,  "Provided  alwajfS 
and  be  it  enacted,  that  nothing  i^ 
this  ucl  contained  shall  extend    to 
prejudice,  diminish,  alter  or  tak* 
away  any  of  the  rights,  privilqj^ 
powers  or  authorities  vested  in  tb« 
said  Clarence  Railway  Compai*J> 
but  saving  and  reserving  to  tbe 
said  Clarence  Railway  Com^^J 
all  such  rights,  privileges,  poi^^" 
and  authorities  in  the  same  mafl' 
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Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows: — The  question  argued  upon  demurrer  to 
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ner  to  all  intents  and  purposes  as 
if  this  act  had  not  been  passed/' 

Section  17,  empowered  the  com- 
pany to  treat  with  any  bodies 
corporate,  tenants  for  life,  &c.,  for 
the  purpose  of  obtaining  way- 
leaves,  &c. 

Section  18  provided,  ''That  in 
case  any  person  wlio  is  hereby 
authorised  and  empowered,  and 
who  sliall  be  willing,*'  to  grant 
way  leaves,  shall  not  agree  with  the 
company  as  to  the  amount  of  rent 
to  be  paid  for  such  way  leave,  then 
the  amount  to  l)c  referred  to  sur- 
veyors, &c. 

Section  43  enacts,  that  in  every 
case  in  which  the  said  railway,  by 
this  net  authorised  to  be  con. 
structed,  shall  cross  any  other  rail- 
way, whether  public  or  private,  the 
communication  between  the  rail- 
way by  this  act  authorised  to  be 
constructed,  and  such  other  rail- 
way, and  all  openin<;s  in  the  ledges 
or  flanches  of  the  rails  of  such 
other  railway,  (if  the  same  shall  be 
crossed  upon  a  level),  or  if  the 
same  be  not  crossed  upon  a  level 
then  all  bridges  over  or  tunnels 
under  the  railwavso  to  be  crossed, 
for  the  purpose  of  such  crossing, 
shall,  if  the  said  company  and  the 
parties  to  whom  such  other  railway 
shall  belong  do  not  agree  about 
the  same,  be  made  in  such  manner 
as  shall  be  directed  b^  two  engi- 
neers, or  other  competent  persons, 
one  to  be  appointed  by  the  said 
company,  and  the  other  by  the 
party  to  whom  the  railway  so  to 
be  crossed  shall  belong :  and  such 
engineers  or  other  persons  shall. 


and  they  are  hereby  required,  be- 
fore entering  upon  the  matter  re- 
ferred to  them,  to  appoint  a  third 
engineer  or  other  person  to  be  an 
umpire,  to  whom,  in  case  there 
shall  be  any  difference  of  opinion, 
between  the  said  engineers  or  other 
persons  so  appointed,  the  matter 
in  dispute  shall  be  referred,  and 
the  decision  of  such  engineers  or 
other  persons,  or  of  such  umpire 
(as  the  case  may  be),  shall  be 
binding  upon  all  parties:  provided 
always,  that  in  case  the  party  to 
whom  any  railway  so  to  be  crossed 
shall  belong  shall  refuse,  or  for  the 
space  of  twenty-one  days  next 
after  notice,  signed  by  the  clerk 
for  the  time  being  of  the  said 
company,  requiring  him  so  to  do, 
shall  neglect  to  appoint  such  engi- 
neer or  other  person  on  his  behalf, 
the  engineer  for  the  time  being  of 
the  said  company  shall  have  full 
power  to  make  such  communica- 
tions with  and  such  openings  in 
the  ledges  or  flanches  of  the  rails 
of,  or  such  bridges  over,  or  arches 
under  the  railway  so  to  be  crossed 
(as  the  case  may  require),  as  he 
shall  think  proper :  provided  also, 
that  the  said  company  shall  defray 
all  the  expenses  attending  such 
reference,  and  the  making  such 
communications  and  openings, 
bridges  and  tunnels,  and  the  keep- 
ing the  same  respectively  in  repair 
from  time  to  time,  and  shall  also 
make  satisfaction  for  any  tempo- 
rary, or  permanent,  or  recurring 
injury,  which  may  be  thereby  oc- 
casioned to  such  railway  so  to  be 
crossed,  the  amount  of  such  satis- 
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the  replication  in  this  case,  and  the  only  question,  was 
whetheri  under  the  1  Vict,  c.  xcv.,  which  incorporates  the 
defendants,  they  are  empowered  to  cross  the  railway  of  the 
plaintiffs  without  their  consent  in  writing. 
The  drd  section  makes  it  lawful  for  the  defendants  to 

£iiGLAM>r&c  ^*^"°  ^^^^^  railway  by  a  certain  line  through  and  over  lands 
Railway  described  generally  in  the  section,  and  the  4th  section  pro- 
vides that  nothing  in  the  act  shall  authorize  them  to  enter 
into  or  upon,  or  to  take,  use,  damage  or  prejudice  the 
lands,  estate,  property,  or  effects  of  any  corporation  or 
person  whomsoever,  without  the  consent  in  writing  of  the 
owner  or  occupier.  Reading  the  two  sections  together,  u 
they  must  be  read,  the  powers  given  by  the  first  are  condi- 
tional only,  and  the  condition  is  the  procuring  the  written 
consent  of  every  owner  and  occupier  of  lands  necessarily 
to  be  entered  on,  taken,  used,  damaged  or  prejudiced,  in 
order  to  the  making  the  railway  according  to  the  statutory 
line.  Any  such  owner  or  occupier,  whether  corporation  or 
person,  whose  lands  are  indispensable,  has  it  in  his  power 
to  stop  the  whole  proceeding. 

But  the  defendants  dispute  the  universality  of  this  pro- 
position. They  say  that  it  does  not  extend  to  any  corpora- 
tion, owner  or  occupier  of  lands  covered  with  a  railway, 
and  that  in  such  case  they  may  enter,  take,  use,  damage  or 
prejudice  without  consent.  This  limitation,  which  involves 
interference,  it  may  be,  of  the  most  important  kind,  with 
property  very  valuable,  they  are  bound  to  make  out  in 
clear  and  unambiguous  terms;  and  they  allege  they  find  it 
so  laid  down  by  the  4drd  section.  That  contains  provi- 
sions regulating  the  communications  with  other  railways, 


faction  to  be  ascertained  (in  case 
of  dispute  about  the  same)  in  the 
same  manner  as  disputes  as  to 
damages  to  a  small  amount  are  by 
this  act  directed  to  be  ascertained, 
and  to  be  recovered  in  the  same 
manner  as  penalties  and  forfeitures 
are  by  this  act  directed  to  be  re- 


covered; and  the  said  companj 
shall  have  full  power  at  all  times 
to  cross  every  such  railway,  bj 
means  of  such  commonicatioiis, 
with  any  engines  and  carriages 
without  being  liable  to  the  paymoc 
of  any  toll  or  rate  for  so  crosNOg." 


% 
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as  to  tbe  mode  of  making  such  communicatioDS,  and  the  1843. 

openiogs  in  the  ledges  or  flanches  of  the  railway  to  be  ^^^^^""^ 

.                        .  Clarence 

crossed,  if  crossed  on  a  level,  or  if  not,  the  bridges  over,  or  Railway 

tannels  ander  it,  whenever  the  two  railways  cannot  agree  Compamy 

ibout  the  mode.     Nothing  is  said  of  consent  in  this  case.  The  Great 

whence  the  defendants  infer  that  consent  is  not  necessary;  ^yoLAiw^&c. 

and  they  further  urge,  that  to  provide  compulsorily  for  the  Railway 
particular  mode  of  carrying  into  effect  the  crossing,  in  case 


parties  cannot  agree  as  to  that,  is  inconsistent  with  the 
notion  that  the  plaintiffs  might  stop  the  whole  proceeding 
nerdy  by  refusing  to  consent  to  the  crossing  by  any  mode 
or  apon  any  terms.     And  if  these  remarks  were  addressed 
only  to  the  correct  framing  and  wording  of  the  statute,  they 
would  be  very  material,  but  the  question  for  us  is,  whether 
this  lection  clearly  imposes  a  limitation  on  the  general  words 
of  the  4th  section,  and  we  are  of  opinion  that  they  do  not. 
Tlie  4th  and  the  43rd,  on  the  contrary,  may  be  well  reconciled, 
by  holding  that  the  latter  takes  up  the  subject  after  the  con- 
wot  has  been  obtained  generally  under  the  former  to  a 
crosiiog  being  made,  and  is  confined  only  to  the  details  as 
to  the  mode  in  which  it  is  to  be  made;  this  is  all  that  in 
(tnns  it  proposes  to  do  in  this  part,  and  there  is  nothing 
unreasonable  in  supposing,  on  the  one  hand,  that  the  de- 
fendants would  have  secured  before  hand  this  general  con- 
*^t,  which  they  must  have  known  to  be  indispensable  to 
th«ir  whole  proceeding;  or,  on  the  other  hand,  that  the 
*«ttlement  of  the  details  may  have  been  postponed  by  mu- 
^^  agreement,   until   the   undertaking  was    farther   ad- 
^^xieed,  and  so  necessarily  to  be  provided  for  by  the  act. 
^^d  it  is  to  be  observed  that  there  is  an  omission  in  this 
^rd  section  quite   unaccountable  upon   the  defendants' 
uieory,  for  although  it  goes  on  to  provide  at  whose  expense 
^■^  crossing  shall  be  made  and  repaired,  and  for  the  settle- 
^^ni  and  payment  of  satisfaction  for  temporary,  perma- 
^iit,  or  recurring  injury,  and  then  gives  the  defendants  full 
power  at  all  times  to  cross  with  any  engines  and  carriages 
Without  payment  of  toll,  it  omits  to  make  any  regulations 


COMPAKT. 
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1843.  for  the  hours  of  crossing,  or  to  enter  into  or  provide  for 
^"^^^  any  of  those  details,  which  must  be  necessary  in  order  to 
Railway  cIo  justice  between  the  parties,  or  secure  safety  to  the 
Company  public.  The  counsel  for  the  defendants  urged  that  it  was 
The  Great  unreasonable  to  suppose  that  the  legislature  had  left  it  in 
^®*'''^°^^  the  power  of  a  rival  railway  to  prevent  entirely  the  forma* 
Railway  tion  of  the  line.  The  answer  to  this  is,  that  the  legialature 
has  certainly  left  the  same  power  in  every  other  corpon- 
tioU|  or  person  whose  consent  is  made  necessary  by  the 
4th  section,  and  that  there  is  nothing  unreasonable  in  sap- 
posing  that  the  legislature  would  not  authorize  the  Qode^ 
taking  at  all,  unless  by  consent  of  all  parties  interested  ia 
the  line,  and  might,  therefore,  presume  that  all  necessaiy 
consents  had  been  obtained.  But,  however  this  may  be,  k 
is  more  unreasonable  to  suppose,  because  it  involves  actusl 
injustice,  that  the  legislature  should  have  placed  a  railway, 
in  which  individuals  had  already  embarked  their  capital, 
and  in  which  the  public  had  already  acquired  rights,  so  en- 
tirely at  the  mercy  of  a  new  company,  as  the  defendants' 
argument  on  the  43rd  section  supposes.  Whereas  if  tbe 
consent  of  the  plaintiffs  be  necessary  to  any  crossing,  they 
will  have  an  opportunity  of  imposing  such  terms  as  to  the 
times  of  crossing,  the  warnings  to  be  given,  and  other 
matters,  as  may  prevent  any  interference  with  the  safety  of 
their  own  trains,  and  protect  their  own  interests.  We 
make  these  remarks  in  order  to  shew  that  the  defendants' 
construction  of  the  43rd  section  is  neither  certain  nor 
highly  probable,  consequently  it  does  not  relieve  them  from 
the  pressure  of  the  4th  section,  which  they  were  bound  to 
give  a  clear  answer  to. 

Our  judgment  therefore  will  be  for  the  plaintiffs. 

jD.  Judgment  for  the  plaintiffs* 
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1848. 

Lowe  v.  Allen.  ,  Mondaj/j 

January  16f  A. 

Martin  in  Trinity  Term  last  obtained  a  rule  to  shew  Assumpsit 
II  «   •'      1  •  I       «  «  .        against  an 

cause  why  the  award  m  this  case  should  not  be  set  aside  attorney, 

on  the  following  grounds: — I.  That  the  award  is  not  final,  ^u*^"^  j 
9.  That  the  award  as  to  the  issues  merely  is  not  a  final  or  undertaken 
sufficient  adjudication  of  that  cause.  3.  That  the  award  S,rplfantiff 
does  not  finally  determine  the  cause.  and  had 

The  action  was  in  assumpsit.     The  declaration  stated  negligently. 

that  in  consideration  that  the  plaintiff,  at  the  request  of  the  P^e&>:  V  "^" 

.     assumpsit; 

iJefendant,  had  retained  and  employed  the  defendant  as  his  2,  a  traverse 
ittoroey.  to  enter  an  appearance  for  the  plaintiff  in  a  cer-  "f ^  " 

y^  ^'^  r  gence;  issue 

tiin  suit  in  the  Court  Baron  of  Manchester,  prosecuted  by  thereon, 
one  E.  B.  against  the  plaintiff,  and  to  defend  the  same  suit  ^^^  referred 

for  the  plaintiff,  for  certain   reward,   &c.,  the  defendant  ^^  ^^  arbitra- 

tor*  the  costs 
indertook  and  promised  the  plaintiff*  to  enter  an  appear-  of  the  cause 

nee  for  the  plaintiff  in  the  suit,  and  to  do  all  that  was  ^^  ^^^^^  \^^ 

event  and 

reqaisite  and  proper  in  reference  to  entering  the  said  ap-  determina* 
pearance,  and  all  matters  connected  therewith  in  the  defence  ^*^"  ^  ^^ 

^  \     ^  award. 

of  the  suit  in  a  proper  and  skilful  manner.     Breach:  that      Award: 
defendant  did  not  do  all  that  was  requisite  and  proper,  &c.  r^^l^^^  1^^  ' 

but  on  the  contrary  thereof  conducted  himself  in  so  im-  ^^^^  n>odo 
,  ..^  111*  •  .  .        et  form&; 

|Moper,  unskilful  and  negligent  a  manner,  in  not  giving  3^  that  de- 

ootice  in  writing  of  entering  the  said  appearance  to  the  ^e^dant  was 
,  .      Ti    XI    •       1  .  not  negligent 

*^roey  of  the  said  £.  B.  in  the  manner  required  by  the  uiodo  et 

rules  of  the  said  Court  Baron,  that  through  the  defendant's  ^*^*^  ^'uig  ^^ 

^lect  judgment  was  entered  up  against  the  plaintiff,  and  set  aside  the 
fc^_     ...         J    «,  award,  on  the 

»x«cutoon  issued,  &c.  ,,„„„  j  ^^ 

Pleas :  1 .  Non  assumpsit.  >'  «l'd  not 

__  finally  deter** 

2.  That  defendant  did  do  all  that  was   requisite  and  mine  the 

>rcper  in  reference  to  entering  the  said  appearance  and  all  cause,  inas- 

^  o  rr  much  as  the 

arbitrator  by 
Hiding  in  the  terms  of  the  issues,  without  stating  the  result  of  the  cause,  had  merely 
'^iformed  the  functions  of  the  jury,  and  had  not  adjudicated  us  to  the  cause  of  action, 
'••  discharged. 

^Ike  affidavits  on  wliich  the  rule  was  obtained  did  not  set  out  the  pleadings,  but  they 
V^  set  out  in  the  affidavits  in  opposition  to  the  rule.  The  Court  referred  to  the 
''^^ingis,  to  see  whether  the  terms  ot  the  arbitrator's  finding  were  correct. 


CASES  IV  THE  QUEEK's  fi£KCH» 

matters  connected  therewith  in  defence  of  the  said  sait, 
and  that  he  did  not  conduct  himself  in  an  improper,  un- 
skilful or  negligent  manner,  modo  et  form&,  &c. 

Issue  on  the  above  pleas. 

The  cause  had  been  referred,  by  order  of  nisi  prios,  to  a 
barrister;  the  costs  of  the  cause  to  abide  the  event  and 
determination  of  the  award. 

The  arbitrator  awarded  upon  the  first  issuei  that  the 
defendant  did  promise  modo  et  formft ;  and  upon  the  second 
issue,  that  the  defendant  did  do  all  that  was  requisite  and 
proper  in  reference  to  entering  the  appearance  and  all 
matters  connected  therewith  in  defence  of  the  suit  in  tbo 
said  declaration  mentioned,  and  that  be  did  not  condact 
himself  in  an  improper,  unskilful  or  negligent  manner,  in 
manner  and  form,  &c. 

The  pleadings  were  brought  before  the  Court  by  the 
affidavits  made  in  opposition  to  the  rule. 

Crompton  now  shewed  cause.  The  affidavits  on  which 
this  rule  was  applied  for  should  have  brought  the  pleading^ 
before  the  Court,  for  without  the  pleadings  it  is  impossible 
for  the  Court  to  say  whether  the  arbitrator  has  or  has  not 
properly  determined  the  cause. 

But,  if  notwithstanding  that  this  rule  was  obtained  on 
defective  materials,  the  Court  refer  to  the  pleadings  as  80^ 
out  in  the  affidavits  used  in  shewing  cause,  it  will  appear' 
that  the  award  is  final  and  sufficient.  The  award  in  temmfl 
disposes  of  the  issues ;  it  was  not  necessary  that  the  award  i 
after  finding  that  the  defendant  had  properly  performed  bi^ 
duty,  should  go  on  to  say  that  the  plaintifi^  had  no  cause  o' 
action.  The  event  of  the  action  appears  from  the  findiog 
by  necessary  intendment,  and  it  has  frequently  been  decid^^ 
that  this  is  sufficient:  Jackson  v.  Yabsley{a\  Dickins  v. 
Jarvis{b),  Dibben  v.  The  Marquis  of  Anglesea{c\  Ward 

(a)  5  B.  &  Aid.  848.  (c)  9  €•  &  M.  7S9. 

(6)  5  B.  &  G.  528;  iS.  C.  8  D.  &  R.  285. 
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^*HaO(a)f  where  it  was  expressly  held  that  the  merely 
awardiog  on  the  issues  amounted  to  an  ''  event"  of  the  ac- 
tion, Aveleti  y.Goddard(b),  Hunt  v,Hunt(c),  King  v.  Earl 
Dmdanald  (d). 
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Martin  and  Ramshay  contrd.  The  arbitrator  had  to 
perform  the  functions  of  a  Court  as  well  as  of  a  jury,  and 
ke  has  performed  the  functions  of  a  jury  only;  he  has 
foand  the  issues  in  terms,  without  stating  the  result  from 
his  finding.  It  is  consistent  with  a  mere  finding  on  the 
iuaes  that  the  arbitrator  may  think  that  the  count  or  plea 
on  which  the  issue  arises  is  bad.  In  the  present  case, 
though  the  arbitrator  has  found  that  in  point  of  fact  the 
defendant  was  guilty  of  no  negligence,  he  may  have 
thought  that  the  plea  which  he  has  so  found  for  the  de- 
fendant is  bad,  and  that  the  plaintiff  is  entitled  to  judg- 
ment non  obstante  veredicto.  It  is  not  contended  that 
the  arbitrator  must  enter  a  formal  judgment,  but  he  must 
io  effect  adjudicate  upon  the  law  of  the  case,  as  well  as 
upon  the  mere  facts  in  issue.  In  Jackson  v.  Yabsley{e)  the 
cittae  was  determined,  and  not  merely  the  truth  of  an  issue 
in  point  of  fact,  for  the  award  stated  that  the  plaintiff,  in 
tn  action  of  covenant,  had  **  no  claim  or  demand  on  the 
defendant,  on  account  of  any  alleged  breaches  of  cove- 
Wnt."  So  in  Dickim  v.  Jarvis{f)  the  award  found,  "that 
Aere  is  nothing  due  to  the  plaintiff;'*  and  by  such  a  find- 
mg,  the  arbitrator  decided  on  the  sufficiency  of  the  plead- 
1^1  so  that  there  would  be  no  ground  for  moving  in  arrest 
^judgment.  If  in  this  case  there  had  been  twelve  issues,and 
^he  arbitrator  had  found  six  for  the  plaintiff  and  six  for  the 
defendant,  it  would  be  necessary  for  the  Court  to  find  out 
^nich  issues  were  material  for  the  purpose  of  collecting 
^e  event.    The  Court  ought  to  be  able  to  see  on  the  face 


(«)  9  Dowl.  P.  C.  610. 

W  llLawJ.(N.S.)C.P.193. 

W  5  Dowl.  P.  C.  442. 

W)  5  Dowl.  P.  C.  589. 


(e)  5  B.  &  Aid.  848. 
(/)5  B.&C.  528;  5.  C.  8  D. 
&  R.  285. 
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of  tbe  award  that  it  is  good,  without  i 
pleadiDgs,  or  any  thing  which  is  Dot  set  oi 
[Patteson  J.  If  there  had  been  only  the  i 
aumpsit,  would  not  the  finding  that  the 
mised  modo  et  forniu  be  safficientf]  Ti 
such  an  issue  would,  perhaps,  uecessari 
thing.  [Coleridge  J.  Even  in  that  case  w 
looic  to  tbe  pleadings,  for  the  promise  as 
was  joined  might  be  mere  inducement.] 
Steer{a),  Parke  B.,  observed,  "  Tbe  arbi 
only  to  determine  the  suit,  but  to  pronoun 
successful  party."     They  referred  also  to  J 


Lord  Denman  C.  J.— Tbe  only  thin) 
doubt  ill  my  mind  was  the  reference  to  tl 
brother ParAe  iu  EardUy  v.  Steeriji).  It  i 
that  dictum,  taken  alone,  thai  there  shoul 
finding  upon  the  issue,  but  an  ideo  cc 
But  when  the  whole  of  my  brother  Park 
looked  at,  it  is  clear,  both  from  the  repor 
from  another  rcport(c),  that  in  the  passage 
referring  to  the  matters  in  difference  on 
"  the  arbitrators,"  be  says,  "  had  not  oitli/  i 
suit,  but  to  pronounce  who  was  the  sue 
whose  favour  the  balance  was  to  be  awi 
they  have  done  iu  cfl'cct,  by  the  clause  wl 
the  plaintifi'  shall  pay  the  sum  of  money  th 
to  the  defendant."  All  matters  in  diffcreni 
cause,  were  referred  in  that  case.  "  Tl 
cause,  and  of  ibc  reference  and  award,  to 
of  the  award."  Here  the  action  only  is 
must  look  at  the  pleadings  as  well  as  the 
ence.  On  looking  at  tbe  pleadings,  1  thin 
not  only  a  sufficient  decision  of  the  cause, 
bitrator  lias  awarded  in  a  better  way  than  i 
the  pleadings.  The  arbitrator  lias  decided 
(u)  2  C.,M.  &  R.  327.        (*)  3  A.  &  E.  395.        (c^ 
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a  manner  bioding  upon  the  parties,  in  case  of  any  subse- 
quent litigation. 

Patteson  J. — I  see  no  difficulty  in  this  case.  The 
award  states  there  were  two  issues,  and  finds  one  for  the 
plaimift*,  and  the  other  for  the  defendant.  Even  if  the 
issues  were  not  before  us,  we  must  take  it  that  there  were 
00 other  issues.  It  is  true  there  might  be  cases  where  the 
finding  might  leave  it  open,  whether  a  plaintiff  had  not  a 
right  to  judgment  non  obstante  veredicto.  But  here  the 
declaration  states  a  promise  and  breach;  there  is  one  issue 
as  to  the  promise,  and  another  as  to  the  breach,  and  the 
award  finds  that  there  was  a  promise,  and  that  there  was 
no  breach.  Even  in  a  case  where  the  pleas  were  very 
special,  we  should  not  set  aside  an  award  because  it 
merely  found  the  issues,  unless  it  appeared  that  questions 
of  law  had  been  raised  upon  them,  and  that  those  ques- 
tions had  not  been  determined.  As  to  the  cases,  I  believe 
there  is  no  case  where,  after  the  arbitrator  has  found  the 
issue  in  terms,  the  Court  has  said  that  he  should  have  done 
something  more.  There  are  cases  in  which  the  arbitrator 
has  determined  the  issue,  but  710/  in  its  terms,  and  the 
court  has  had  to  determine  whether  the  words  of  the  find- 

• 

mg  were  equivalent  to  the  terms  of  the  issue.  The  arbi- 
trator was  obliged  to  stop  short  for  want  of  further  powers, 
for  he  could  not  have  gone  on  to  direct  judgment  to  be 
^tered  up  without  endangering  his  award.  I  am  glad 
lis  has  awarded  in  this  way,  and  hope  the  point  is  now 
•ettled. 

Coleridge  J. — It  would  be  quite  a  new  practice  to 
>€t  aside  an  award,  without  requiring  it  to  be  shewn  to  us 
*hcre  the  defect  is.  The  only  question  is,  whether  we 
^Q  look  at  the  pleadings.  If  we  can,  it  is  not  suggested 
^t  there  is  any  variance  between  the  pleadings  and  the 
^i^ding.  If  we  cannot  look  at  the  pleadings,  then  it  will  be 
^tcesiary  in  all  cases  for  the  arbitrator  to  set  them  out.    I 


399 


1848. 


▼OL.  HI. — O.  D. 


D  D 


CASES  IS  THE  QUEEN's  BENCH, 

think  we  can  look  at  the  pleadings,  and  that  the  award  is 
good. 

WiGHTMAN  J. — ^Tbe  arbitrator  has  found  in  the  temiB 
of  the  issue.  Cases  have  arisen  where  the  question  has 
been^  whether  the  finding  has  been  equivalent  to  a  finding 
in  the  terms  of  the  issue.  What  the  arbitrator  has  found 
in  this  case  is  equivalent  to  saying  that  the  plaintiff  has  no 
cause  of  action. 

D.  Rule  discharged. 


Fridaif,  The  QuBEN  V.  MoRTON. 

January  26th. 

After  a  rale  SiR  W.  W.  FolUit  S.  6.,  in  Michaelmas  Term  last 
obtained  for  obtained  a  rule  calling  upon  the  defendant  to  shi^w  cause 
an  information  why  an  information  in  the  nature  of  quo  warranto  should 
of  a  quo  war-    ^^t  be  exhibited  against  him,  to  shew  by  what  authority  he 

ranto  against  a  claimed  to  be  a  councillor  of  the  borough  of  Leeds. 
town  coun-  ,  ^ 

cillor,  the  de-  The  rule  was  obtained  on  the  25th  November  last. 
s'wm^'  *^  The  defendant's  affidavit  in  answer  to  the  rule  stated 
The  Court  his  election  to  the  office  at  the  general  election  in   No- 
absolute  in  vember  last,   and   that  he  had   received  notice  from  the 

these  terms—   town  clerk  that  he  had  been  duly  elected,  and  in  pursuance 

"Ruleabso-  ,  V, 

lute  with  costs,  of  one  of  the  bye-laws  of  the  borough  would  be  fined  501, 

the  prosecutor  j^  default  of  his  accepting  the   office,  and   that  he  had 

undertaking  . 

not  to  file  such  accepted  office  in  the  usual  manner.     He  also  stated  that 

unless  t^Iv  ^^  ^'^  "^^  ^'^^  ^^  incur  the  expense  of  contesting  the  vali- 
necessary,and,  dity  of  his  election,  and  that  after  having  been  served  with 
so  necessary     ^^^  present  rule,  viz.  on  the   lOlh  January  last,  he  had  by 

tofilethesame  deed-poll  resigned  and  yielded  up  his  office  to  the  mayor, 
at  his  own  ex-     ,  , 

pense,  and  the  aldermen  and  burgesses  of  the  borough,  and  that  the  deed- 
defendant  pqIi  ^,gg  deposited  with  the  town  clerk;  that  a  meeting  of 
undertakmg,  if  *^  '^  ^ 

required,  to       the  council  had  been  called  at  the  request  of  the  defend- 

prosecuto^^s  *  ^"^  ^^^  ^^^  ^^^'^  January,  at  which  meeting  he  intended 
expense."         to  appear   personally  and  resign    his    office   by    word  of 

mouth. 
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Jervis  and  Ellis,  upon  the  facts  stated  in  the  defend- 
iDt's  affidavits,  contended  that  the  rule  ought  to  be  dis- 
charged, or,  that  if  it  was  to  be  made  absolute,  it  should 
be  without  costs,  and  referred  to  Rex  v.  Holt  (a).  If  the 
information  goes,  the  defendant  can  enter  a  disclaimer  ou 
the  record.  [Lord  Denman  C.  J.  There  must  be  some 
mistake  in  Rex  v.  Holt  (a),  where  it  is  said  the  defendant 
was  allowed  to  disclaim  without  costs,  for  there  was  no 
record,  it  was  a  mere  rule  for  the  information.] 
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Sir  W.  W.  Follett  S.  G.  and  Hall  contrjk.  The  defend- 
ant baa  improperly  taken  office,  and  had  not  resigned  when 
tkii  rule  was  obtained. 

Per  Curiam  (6). 

Huh  absolute ;  the  prosecutor  undertaking  not  to  file 
such  irtformation  unless  legally  necessary^  and  the 
defendant  undertaking  to  pay  to  the  prosecutor  the 
costs  of  this  application  ;  the  prosecutor  further 
undertakings  if  an  information  should  be  necessary ^  to 
file  the  same  at  his  own  expense^  and  the  defendant 
also  further  undertaking,  if  required,  to  disclaim  at 
the  prosecutor's  expense. 


{a)  2  Chitty,  366. 

{h)  Lord  Dentnan  C.  J.,  Palteson,  and  Wightman  Js. 


D. 
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Feinuny  8th. 

Attumptit. 
The  declara- 
tion stated 
that  in  1832, 
defendant 


Hemp  v.  Garland^  Adminidtrator  of  C.  Gabland. 

Assumpsit.     The  declaration  stated,  that  theretofore, 

and  in  the  lifetime  of  C.  Garland,  deceased,  and  before  the 

making  of  the  promise  by  C.  Garland,  to  wit,  on  the  ^tb 

beingindebted  of  April,  1832,  C.Garland,  deceased,  was  indebted  to  the 

to  plaintiff  in 
330/.,  gave  a 
warrant  of 
attorney  for 
the  amount, 
subject  to  a 
defeasance, 
stating  that 
the  warrant 
was  given  to 
secure  pay- 
ment of  tn 


plaintiff  in  330/.  for  money  found  to  be  due  on  an  account 
stated,  and  C.  Garland,  deceased,  being  so  indebted,  in  lib 
lifetime,  to  wit,  on  the  day  and  year  aforesaid,  for  securing 
payment,  duly  executed  a  warrant  of  attorney,  directed  tt 
certain  persons,  &c.  (the  warrant  was  then  set  out),  sntjed 
to  a  defeasance  indorsed  thereon,  to  the  tenor  and  effect 
following,  that  is  to  say,  that  the  warrant  of  attorney  mftt 
aWe*sum\y  g'^^"  ^^  ^'  Garland,  deceased,  to  plaintiff,  to  secure  psy- 
instalments,  ment  of  330/.,  meaning  said  debt,  &c.  due  to  the  plaintiff 
which  was        ^^  ^^^  ^^^^  ^^  June,  1831,  with  interest  at  51.  percenii 

payable  in        f^^^  jhe  day  last  mentioned,  and  7/.  7s.  the  costs  of  tke 

1835,  and  that,  . 

in  case  default  warrant  of  attorney,  in  manner  following,  that  is  to  nj, 

made*^in^  5?/.  75.  and  interest  on  50/.,  on  the  29th  of  September, 
ment  of  any  1832,  and  25/.  and  interest  as  aforesaid,  on  the  25th  of 
menu 'die  '  December,  1832,  and  the  further  sum  of  25/.  and  interest 
plaintiffshould  as  aforesaid,  on  the  2oth  of  March,  24th  of  June,  29tbof 

be  at  libertv 

to  enter  up       September,  and  the  25th  of  December,  in  each  and  enf] 

judgment  and  succeeding  year,  until  the  whole  of  the  said  sums  of  S90l. 
issue  ezecu-  ,  i   •  .  'j 

tion,  levy,  and  ?/•  7s.  and  mterest,  as  aforesaid,  should  be  fully  ptio 
recover  and 

receive  all  or  so  much  of  the  debt  as  should  be  unpaid  at  the -time,  the  same  as  if  "1 
the  periods  for  payment  had  expired  by  effluxion  of  time.  And  thereupon,  in  considcAf*' 
tion  that  plaintiff  would  forbear  until  the  time  specified  in  die  defeasance,  defend^ 
promised  to  pay  the  instalments  at  the  times  mentioned.  The  declaration  then  stated 
that  plaintiflf  forbore,  and  alleged  non-payment  of  some  of  the  instalments. 

Plea :  Statute  of  Limitations  and  issue  thereon. 

It  appeared  at  the  trial  that  the  first  default  in  payment  of  an  instalment  was  m*^' 
more  than  six  years  before  action. 

Held,  that  the  plaintiff  might  have  sued  on  the  first  default  for  the  whole  uaffOfl^ 
remaining  unpaid,  and  that  therefore  the  statute  was  a  bar  as  to  all  the  instahneots. 
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and  satisfied ;  but  in  case  default  should  be  made  in  pay- 
ment of  the  said  instalments,  or  any  or  either  of  them,  or 
the  interest  thereon,  or  any  part  thereof^  the  plaintiffj  his 
executors  or  administrators,  should  be  at  liberty  to  enter 
up  judgment  on  the  said  warrant  of  attorney,  and  thereupon 
to  issue  execution  or  executions  for,  levy,  recover  and  re- 
ceive all  or  so  much  of  the  said  sums  of  330/.  and  ?/•  75. 
and  interest,  as  aforesaid,  as  should  be  unpaid  at  the  time 
of  such  default,  the  .same  as  if  all  the  periods  for   pay- 
ment thereof  had  expired   by  effluxion  of  time,  together 
with  the  costs  of  such  judgment.  Sec,  and  C  Garland,  de- 
ceased, then  delivered  the  warrant  of  attorney  to  the  plain- 
tiff, &c*,  and  the  plaintiff  received  it,  &c.     The  declaration 
then  stated,  *'  and  thereupon  then,  in  consideration  that  the 
plaintiff,  at  the  request  of  C.  Garland,  deceased,  would 
forbear  and  give  time  to  C.  Garland,  deceased,  for  the  pay- 
ment of  the  said  debt  and  sum  of  330/.,  so  secured  by  the 
said  warrant  of  attorney  by  the  instalments,  and  until  the 
times  in  the  said  defeasance  specified  as  aforesaid,  the  said 
6*.  Garland,  deceased,  promised  the  plaintiff  to  pay  him 
the  said  sum  of  330/.  with  interest,  from  the  24th  of  June^ 
1851,  at  the  rate  of  jL  per  cent,  per  annum,  and  7/.  75.,  the 
costs  of  preparing  the  said  warrant  of  attorney,  in  the  man- 
ner and  at  the  times  as  in  the  said  defeasance  specified  as 
aforesaid."     The  declaration  then  stated,  that  the  plaintiff 
forbore  and  gave  time  to   C.  Garland,  deceased,  by  the 
instalments  and   until  the  several  times  in  the  defeasance 
specified,  which  long  since  and  in  the  lifetime  of  C.  Gar^ 
land,  deceased,  elapsed;  and  that  although  C.  Garland, 
deceased,  in  his  lifetime,  in  part  performance.  Sec,  paid  the 
plaintiff  divers,  to  wit,  the  first  five  of  said  instalments  and 
interest  as  aforesaid,  yet  that  C.  Garland,  deceased,  disre- 
garded his  promise  in  not  paying  the  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth  or  thirteenth  of  said  instal- 
ments and  interest,  or  any  or  either  of  them,  &c.,  nor  would 
the  defendant,  as  administrator,  since  the  decease,  &c.  pay 
the  same  or  any  part  thereof,  and  the  same  instalments 
remain  wholly  unpaid,  &c.  to  the  plaintiff's  damage,  8cc. 
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Plea :  the  Statute  of  Limitations,  and  issue  thereon. 

At  the  trial  before  Wightman  ].,  at  the  London  sittingi 
after  Michaelmas  Term,  1841,  it  appeared  that  the  instaU 
ments  upon  the  warrant  of  attorney  had  been  paid  up  to 
September,  1833,  inclusively;  and  it  was  admitted  tbataH 
those  remaining  uupaid,  excepting  the  last  three  (payable  ia 
1635),  were  barred  by  the  Statute  of  Limitationa.  These 
three,  with  interest,  amounted  to  74L  Is.  For  the  defend- 
ant it  was  contended,  that  the  last  three  instalaienti  also 
were  barred  by  the  Statute  of  Limitations,  as  by  the 
defeasance  it  was  providedj  that  in  case  default  sbonld  bs 
made  in  payment  of  the  said  instalments,  or  any  or  eithv 
of  them,  the  plaintiff  should  be  at  liberty  to  enter  up  judg- 
ment on  the  warrant  of  attorney,  and  issue  executions  for. 
levy,  recover  and  receive  all  that  should  be  unpaid  at  tiie 
time  of  the  default,  the  same  as  if  all  the  periods  for  pay* 
ment  had  expired  by  effluxion  of  time. 

The  learned  judge  was  of  opinion  that  a  cause  of  actioa 
accrued  as  to  the  whole,  upon  the  default  in  December, 
1833,  and  directed  the  verdict  to  be  entered  for  the  defend- 
ant, giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
74/.  Is. 

In  the  following  Hilary  Term,  a  rule  nisi  having  beea 
obtained  accordingly, 


Deedes  shewed  cause  (a).  The  plaintiff  was  not  bound 
to  forbear  after  the  defendant,  by  neglecting  to  pay  one  of 
the  instalments,  had  broken  his  part  of  the  agreement 
The  plaintiff  might  immediately  on  such  default  have  sued 
for  the  whole  amount;  and, if  so,  the  statute  runs  from  the 
time  of  such  default.  He  cited  Becktoith  v.  Noii(b), 
Taylor  V.  Foster  (c),  Milless.  Milles{d),  Asl^ordy.  Hamd{€), 
and  Rudder  v.  Price  (/). 


(a)  In  Mich.  Vac.  last  (Nov. 
38),  before  Lord  Denman  C.  J., 
Coleridge  and  Wightman  Js. 

(6)  Cro.  Jac.  504. 


(c)  Cro.  £lis.  80r. 
Id)  Cro.  Gar.  341. 
(e)  Andr.  370. 
(/)  1  H.  Bl.  547. 
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Plati  and  Whitehursi  contrd.  The  promise  of  the  de-  1843. 
fendaot  is  lo  pay  a  sum  of  money  by  instalments.  It  was 
fbrmerly  supposed  that  no  action  could  be  brought  to 
necofer  the  amount  of  any  instalment  until  the  time  for 
paying  the  last  instalment  had  elapsed.  It  is  now  settled 
that  an  action  may  be  brought  for  the  amount  of  any  single 
ioitalment  as  soon  as  that  particular  default  is  made,  and  so 
00  toties  quoties:  Cooke  v.  Whorwood(a).  But,  on  default 
to  pay  any  single  instalment,  no  cause  of  action  accrues  as  to 
loy  subsequent  instalment.  It  is  true  that  the  warrant  of 
ittomey  would  have  authorised  the  plaintiff,  in  case  of  de- 
fault in  paying  any  one  of  the  instalments,  to  issue  execution 
for  aU,  but  that  would  not  enable  him  to  bring  an  action 
for  all  before  the  period  for  paying  the  last  instalment  had 
arrived.  [Lord  Denman  C.  J.  referred  to  Whitehead  v. 
Walher{b).] 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  an  action  of  assumpsit,  and 
the  declaration  stated  in  substance  that  in  1832  the  intes- 
tate was  indebted  to  the  plaintiff  in  a  sum  of  330/.,  and 
tUt  for  securing  payment  the  intestate  executed  a  warrant 
of  attorney  with  a  defeasance,  stating  that  it  was  given  to 
lecore  the  payment  of  the  debt  with  interest  by  certain 
listalments,  the  last  of  which  would  be  payable  on  the  2,9th 
September,  1835;  but  that,  in  case  default  should  be 
Made  in  the  payment  of  any  of  the  instalments,  the  plaintiff 
should  be  at  liberty  to  enter  up  judgment  and  issue  execu- 
^<0Q  for  so  much  of  the  principal  debt  of  330/.  as  should 
'^main  unpaid,  as  if  all  the  periods  for  payment  had  ex- 
pired. The  declaration  then  stated  that,  in  consideration 
that  the  plaintiff  would  forbear  until  the  times  specified  in 
the  defeasance,  the  intestate  promised  to  pay  at  those  times, 
*^  then  averred  non-payment  of  several  instalments,  three 

(a)  3  Saund.  dSf.  (6)  9  M.  &  W.  506. 
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of  which  appear  to  be  due  within  sis  years  before  the  action, 
and  several  were  due  more  than  six  years.    The  defendant 
pleaded  several  pleas,  and  amongst  others  the  Stafltaf 
Limitations,  upon  which  the  present  question  arises,  the 
plaintiff  contending  that  he  ought  to  recover  in  respect  of 
the  instalments  due  within  six  years,  and  the  defendant  coo* 
tending  that,  as  all  was  to  become  payable  upon  the  first 
default,  the  cause  of  action  accrued  at  the  time  of  such 
default,  which  was  more  than  six  years  before  the  suit 
commenced. 

We  are  of  opinion  that  the  defendant  is  right,  and  that 
the  cause  of  action  accrued  upon  the  first  default  for  al 
that  then  remained  owing  of  the  whole  debt. 

There  was  no  other  contract  for  forbearance  or  giving  time 
than  that  which  is  expressed  in,  or  to  be  implied  from,  the 
terms  of  the  warrant  of  attorney. 

The  whole  debt  was  due,  and  payment  might  have  been 
enforced,  at  the  time  it  was  given,  but  the  warrant  of  attor- 
ney, and  the  power  it  gave,  was  a  good  consideration  for 
the  forbearance  contracted  for,  and,  as  long  as  the  terms 
were  performed,  the  plaintiff  would  be  bound  by  it,  mi 
would  have  no  cause  of  action  against  the  intestate.  But (9 
the  terms  of  that  contract,  which  was  the  only  valid  con- 
sideration for  the  forbearance,  the  plaintiff  was  not  obliged 
to  give  further  time  in  case  of  a  default,  but  might,  if  he 
pleased,  upon  non-payment  of  any  instalment,  proceed  to 
recover  all  that  remained  due  of  the  principal  sum* 

In  this  case  there  was  a  default  more  than  six  yean  ago^ 
and  upon  that  the  plaintiff  might,  if  he  pleased,  have  signed 
judgment  and  issued  execution  for  all  that  remained  duoi 
or  he  might  have  maintained  his  action.  If  he  chose  lo 
wait  till  all  the  instalments  became  due,  no  doubt  he  a%i^ 
do  so.  But  that  which  was  optional  on  the  part  of  the 
plaintiff  would  not  affect  the  right  of  the  defendant,  who 
might  well  consider  the  action  as  accruing  from  the  ti*^ 
that  the  plaintiff  had  a  right  to  maintain  it. 
The  Statute  of  Limitations  runs  from  the  time  the  pitio* 
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tiff  might  have  brought  his  action,  unless  he  was  subject 
to  auy  of  the  disabilities  specified  in  the  statute,  and  as  the 
plaiotiff  might  have  brought  his  action  upon  the  first  de- 
fiult,  if  he  did  not  chuse  to  enter  up  judgment,  vie  think 
that  the  defendant  is  entitled  to  the  verdict  upon  the  plea 
of  the  Statute  of  Limitations. 
D.  Rule  discharged. 


Fellow Es  v.  Clay,  Clerk.  Friday, 

FebruafylOth, 

IHIS  was  a  feigned  issue  under  the  Tithe  Commutation  Qu«rc,  whe- 
Act  (6  &  7  WtU.  4,  c.  7 1 .  s.  46),  to  try  whether  certain  lands  wiuX'c^wo 
of  the  plaintiff  were  exempt  from  the  payment  of  tithes.      s.  i,  makes 
On  the  trial  before  Rolfs  B.,  at  the  Devonshire  spring  payment  of 

Msizcs,   1840,  the  plaintiff  endeavoured  to  establish  his  tithe  by  a  Iny- 
,.,,,.  .J  ,.     .,  .^.        man  for  two 

diim  by  adducmg  evidence  applicable  to  a  composition  incumbencies 
real,  and  to  an  exemption  under  Lord  Tenterden's  Act  °"^  three 

.  .  *^  years  in  adui- 

(9&3  WUl.  4,  c  100).     He  gave  evidence  of  non-payment  tion,  being 

of  tithe  for  two  incumbencies  (not  being  less  than  sixty  ^ri"^!^xl . 
jeirs),  and  three  years  afterwards.     The  learned  judge  three  years, 
directed  the  jury  that  the  mere  non-payment  for  sixty-three  answer  to  a 

jeirs  was  not  sufficient  to  establish  the  plaintiff's  case,  and  f *&<">  ^^  '^^hes 
,,  ^  .  ,  ,  ,      _  .  by  a  corpora- 

toat  It  was  necessary  to  shew  the  ground  of  exemption  to  tion  sole,  or 

•hick  the  fact  of  nou-pavment  was  referable.     He  also  *^hc^".^r  »t  i8 

■^  •  ^  ^  not  still  neces- 

*tited  that  there  was  no  evidence  of  a  composition  real,  sary  to  refer 

•nd  directed  the  verdict  for  the  defendant.    Verdict  for  ^^^  *f„^«„. 

non-payment 

^e  defendant  with  leave  to  move  to  enter  a  verdict  for  the  tosome^round 
pUintiff,  the  jury  finding  an  actual  non-payment  for  sixty-  recognised  by 
thtte  years.  ^^^  ^^^  before 

Sir  W.  W.  Follett  S.  G.,  in  the  Easter  Term  following,  the  statute. 
^^btained  a  rule  nisi  accordingly,  and  also  for  a  new  trial,  r^S^^ 
^n  the  ground  of  misdirection.  C.  J.  and  Wil- 

The  case  was  twice   argued   before  the  same  judges,  th^Tmerenon* 
l<>rd  Denman  C.  J.,  Patieson,  Williams  and  Coleridge  Js.    paj^ment  is 

On  the  first  occasion,  in  Trinity  Vacation,  June   15,  pa//efonand 

lQ4|^  Coleridge  Js. 

that  it  IS  not. 
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Erie  shewed  cause^  and 

Sir  W.  tV.  FolkU,  Cockbum  and  Kinglake  supported  the 
rule. 


The  Court  desired  a  second  argument,  and  acconliD|ly 
in  Trinity  Term,  May  27,  1842, 

Erk  shewed  cause,  and 


Eagle  supported  the  rule. 


Cur.  adv.  vuU,  («). 


(a)  The  case  is  argued  so  folly 
in  the  judgments,  that  it  has  been 
thought  quite  superfluous  to  report 
the  argument  of  counsel. 

Stat.  2  &  S  Will.  4,  c.  100,  in- 
tituled ''  An  Act  for  shortening  the 
Time  required  in  Claims  of  Modus 
Decimandi  or  Exemptions  finom  or 
Discharge  of  Tithes.'^ 

Sect.  1  enacts,  "  Whereas  the 
expense  and  inconvenience  of  suits 
instituted  for  the  recovery  of  tithes 
may  and  ought  to  be  prevented, 
by  shortening  the  time  required  for 
the  valid  establishment  of  claims 
of  a  modus  decimandi,  or  exemp- 
tion from  or  discharge  of  tithes ; 
be  it  enacted,  by  the  King's  most 
excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament 
assembled,  and  by  the  authority 
of  the  same,  that  all  prescriptions 
and  claims  of  or  for  any  modus 
decimandi,  or  of  or  to  any  exemp- 
tion from  or  discharge  of  tithes, 
by  composition  real  or  otherwise, 
shall,  in  cases  where  the  render  of 
tithes  in  kind  shall  be  hereafter 
demanded  by  our  said  lord  the 


king,  his  heirs  or  succesaors,  or  h] 
any  Duke  of  Cornwall,  or  by  anj 
lay  persoD,  not  being  a  ooqioianoa 
sole,  or  by  any  body  coipoiBla  if 
many,  whether  temporal  or  ipii- 
tual,  be  sustained  and  be  deemed 
good  and  valid  in  law,  npoo  ofi- 
dence  shewing,  in  cases  of  daia 
of  a  modus  decimandi,  the  pay- 
ment or  render  of  such  modus,  asd 
in  cases  of  claim  to  exempdoo  or 
discharge,  shewing  the  enjoymaat 
of  the  land  withoot  payment  er 
render  of  tithes,  money,  or  ocbtr 
matter  in  lieu  thereof,  for  the  foil 
period  of  thirty  years  next  befbit 
the  time  of  such  demand,  oalcs 
in  the  case  of  claim  of  a  modal 
decimandi,  the  actual  payment  or 
render  of  tithes  in  kind  or  of  mooej 
or  other  thing  differing  in  amoonti 
quality  or  quantity  from  the  modas 
claimed;  or  in  case  of  claini  to 
exemption  or  dischai^e,  the  render 
or  payment  of  uthes,  or  of  mooej 
or  other  matter  in  lieu  thereof, 
shall  be  shewn  to  have  taken  place 
at  some  time  prior  to  such  diiity 
years;  or  it  shall  be  proved  that 
such  payment  or  render  of  modoi 
was  made  or  enjoyment  hai  by 
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Coleridge  J. — In  consequence  of  a  difference  of  opi- 
nion in  the  members  of  the  Court,  which  I  very  much  regret, 
this  case  has  been  twice  argued,  and  has  stood  over  a  con- 


scMne  consent  or  agreement  ex- 
pieasly  made  or  given  for  that  pur- 
pose by  deed  or  writing;  and  if 
such  proof  in  support  of  the  claim 
shall  be  extended  to  the  full  period 
of  eixtj  years  next  before  the  time 
of  such  demand,  in  such  cases  the 
claim  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  be 
proved  that  such  payment  or  ren- 
der of  modus  was  made  or  enjoy- 
ment had  by  some  consent  or  agree- 
ment expressly  made  or  given  for 
that  purpose  by  deed  or  writing, 
and  where  the  render  of  tithes  in 
kind  shall  be  demanded  by  any 
archbishop,  bishop,  dean,  preben- 
dary, parson,  vicar,  master  of  hos- 
pital or  other  corporation  sole, 
whether  spiritual  or  temporal,  then 
every  such  prescription  or  claim 
shall  be  valid  and  indefeasible, 
upon  evidence  shewing  such  pay- 
ment or  render  of  modus  made  or 
•nioyment  had,  as  is  hereinbefore 
mentioned,  applicable  to  the  na- 
ture of  the  claim,  for  and  during 
the  whole  time  that  two  persons 
ID  socceision  shall  have  held 
the  office  or  benefice  in  respect 
whereof  such  render  of  tithes  in 
kind  shall  be  claimed,  and  for  not 
teas  than  three  years  after  the  ap- 
pcnntment  and  institution  or  in- 
duction of  a  third  person  thereto  : 
Provided  always,  that  if  the  whole 
time  of  the  holding  of  such  two 
persons  shall  be  less  than  sixty 
years,  then  it  shall  be  necessary  to 
shew  such  payment  or  render  of 
modus  made,  or  enjoyment  had, 
(as  the  case  may  be)  not  only  dur- 


ing the  whole  of  such  time,  but 
also  during  such  further  number  of 
years,  either  before  or  after  such 
time,  or  partly  before  and  partly 
after,  as  shall  with  such  rime  be 
sufficient  to  make  up  the  full  pe- 
riod of  sixty  years,  and  also  for 
and  during  the  further  period  of 
three  years  after  the  appointment 
and  institution  or  induction  of  a 
third  person  to  the  same  office  or 
benefice,  unless  it  shall  be  proved 
chat  such  payment  or  render  of 
modus  was  made  or  enjoyment 
had  by  some  consent  or  agreement 
expressly  made  or  given  for  that 
purpose  by  deed  or  writing. 

Sect.  7.  **  And  be  it  further 
enacted,  that  in  all  actions  and 
suits  to  be  commenced  after  this 
act  shall  take  effect,  it  shall  be 
sufficient  to  allege  that  the  modus 
or  exemption  or  discharge  claimed, 
was  actually  exercised  and  enjoyed 
for  such  of  the  periods  mentioned 
in  this  act  as  may  be  applicable  to 
the  case;  and  if  the  other  party 
shall  intend  to  rely  on  any  proviso, 
exception,  incapacity,  disability, 
uontract,  agreement,  deed,  or  writ- 
ing herein  mentioned,  or  any  other 
matter  of  fact  or  of  law,  not  incon- 
sistent with  the  simple  fact  of  the 
exercise  and  enjoyment  of  the 
matter  claimed,  the  same  shall  be 
specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be 
received  in  evidence  on  any  general 
traverse  or  denial  of  the  matter 
claimed." 
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1843.  siderabic  time.  It  is  now  my  duty  to  state  the  concluiion 
to  whichj  with  the  most  unfeigned  respect  for  the  opinions 
from  which  I  unfortunately  differ,  I  have  arrived.  And  I 
shall  feel  it  my  duty  to  bring  what  1  have  to  say  into  u 
short  a  compass  as  I  can,  because  having  been  allowed  to 
read  the  judgment  prepared  by  my  brother  Patteum,  to 
which  I  entirely  accede,  I  feel  that  I  might  perhaps  content 
myself  with  stating  the  conclusion  to  which  1  have  comei 
and  referring  for  the  grounds  of  it  to  those  which  he  wiU 
offer  for  his  own ;  but  it  is  a  salutary  rule,  which  in  general 
requires  from  each  judge  his  own  reasons  for  his  own  opi- 
nion, and  it  is  right,  especially  in  a  case  of  so  much  difficult 
and  importance,  that  1  should  obey  it. 

This  was  a  tithe  issue,  tried  by  my  brother  Rolfe,  aod 
upon  the  construction  which  he  put  on  the  2  &  3  WilL  4, 
c.  100,  he  directed  a  verdict  for  the  defendant,  the  tithe 
owner ;  he  thought  also  that  there  was  no  evidence  to  be 
submitted  to  the  jury  of  a  composition  real ;  and  he  left  to 
them,  as  a  question  of  fact,  whether  there  bad  been  a  non- 
payment of  tithes  for  the  number  of  years  and  incumbenciit 
required  by  the  act,  which  they  found  in  the  affirmative. 
1  believe  we  are  all  agreed  that  his  ruling  as  to  the  first  of 
these  two  latter  points  was  correct,  and  the  finding  of  the 
jury  on  the  last  warranted  by  the  evidence.  The  question 
therefore  to  be  considered  is,  whether  he  put  a  right  con- 
struction upon  the  statute.  The  plaintiff  contends  that|  by 
the  statute,  mere  non-payment  for  the  requisite  number  of 
years  and  incumbencies  is  in  itself  a  discharge  from  tithes; 
the  defendant  insists,  and  the  judge  held  at  the  trial,  tbttit 
was  necessary  to  go  further,  and  shew  some  ground  of  Ah 
charge  or  exemption  recognised  by  the  law,  before  the  net 
passed,  which  the  proof  of  non-payment  given  under  the 
statute  was  to  validate,  and  I  am  of  opinion  that  this  latter 
view  is  correct. 

It  must  be  conceded,  as  a  clear  position  in  tithe  law,  that 
before  the  2  8c  S  Will.  4,  c.  100,  mere  non-payment  for  anj 
number  of  years  would  not,  in  the  case  of  a  iaymoMs  ^^^ 
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his  lands  to  exemption  from  tithe :  non-payment  was^br  him  1843. 
no  legal  ground  of  discharge,  and  it  has  been  repeatedly  held, 
though  with  some  question,  that  the  mere  proof  of  it,  stand- 
ing alone,  even  when  carried  back  beyond  legal  memory, 
conid  not  establishybr  him  any  other  known  ground  of  ex- 
emption or  discharge.  On  the  other  hand,  it  is  clear  that 
proof  of  non-payment  was  a  most  important,  if  not  indis- 
pensable, part  of  the  evidence  to  support  every  claim  of 
exemption  or  discharge,  and  that  in  practice  such  proof, 
however  weighty  in  amount  or  quality,  was  liable  to  be 
vexatiously  and  unjustly  defeated.  The  question  then  is, 
whether  the  statute  gives  a  new  head  of  exemption,  or  only 
addresses  itself  to  remedy  the  latter  inconvenience,  by  dimi- 
nishing the  amount  of  proof  necessary  to  the  establishment 
of  some  ground  previously  known  to  the  law. 

This  must  be  determined  by  the  language  of  the  act  itself, 
considered  with  reference  to  the  previous  state  of  the  law, 
and  no  interpretation  can  be  admitted  which  is  inconsistent 
with  the  language  candidly  understood,  nor  any,  which, 
though  consistent  with  the  words  used,  would  not  give 
them  some  reasonable  operation.  I  need  not  enter  into  so 
much  of  the  argument  at  the  bar  as  turned  on  a  supposed 
discrepancy  between  the  preamble  and  the  enactment,  be- 
cause in  my  view  the  whole  statute,  title,  preamble  and 
enactment,  is  all  consistent — in  the  two  former,  pointing 
clearly  to  the  construction  contended  for  by  defendant,  and 
in  the  latter,  carrying  out  their  clearly  expressed  intention, 
and  going  no  further.  Although  1  have  mentioned  the  title, 
I  think  it  better  to  lay  no  stress  upon  it  in  the  construction 
of  the  act ;  but  the  preamble  is  entitled  to  great  considera- 
tion; it  is  indeed  that  part  to  which  both  reason  and  autho- 
rity point  for  ascertaining  the  intention  of  the  enactment, 
and  it  is  perfectly  clear.  It  commences  thus,  *'  Whereas 
the  expense  and  inconvenience  of  suits  instituted  for  the 
recovery  of  tithes  may  and  ought  to  be  prevented :"  whether 
these  words,  "  of  suits"  not ''  in  suits,**  point  to  the  making 
suits^  less  expensive  and  inconvenient,  or  to  the  diminution 
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1843.        in  number  of  such  suits^  i.  e.  to  the  reducing  the  nutnber  of 

expensive  and  inconvenient  suits,  is  not  worth  considering; 

in  either  sense,  the  only  important  words  for  the  prtscot 

purpose  are  those  which  follow ;  they  point  out,  if  the  pn- 

amble  is  to  be  our  guide,  the  remedy  which  the  act  propotei 

to  apply  to  the  mischief,  whichever  it  may  be.    These  wonb 

are, ''  by  shortening  the  time  required  for  the  valid  establiiiii> 

ment  of  claims  of  a  modus  decimandi,  or  exemption  frooi 

or  discharge  of  tithes."     I  cannot  conceive  words  pointing 

more  clearly  or  exclusively  to  the  relieving  a  party,  who 

was  seeking  to  establish  some  claim  known  to  the  law^  b 

which  time  was  a  part  of  his  necessary  proof,  from  the 

necessity  of  carrying  that  part  to  the  extent  before  requirei; 

the  words  are  relative ;  they  point  to  time  as  a  necesiai; 

ingredient  towards    the    establishment  of   certain  knows 

claims.     How  then  can  we  make  them  include  a  caso  m 

which  time  was  immaterial;  where  the  claim  not  being f^ 

cognised  by  law,  not  capable  of  being  stated  in  pleading 

could  never  go  to  proof  at  all ;  whereof  proof  in  fact  bom 

before  the  time  of  leg^l  memory  would  have  availed  nothiogt 

The  law  m  this  respect  was  so  clear,  that  no  competeat 

lawyer  for  years  could  have  advised  resistance  to  a  demind 

of  tithes  on  this  ground,  and  consequently  no  expense  or 

inconvenience  had  been  sustained  in  any  tithe  suit  for  msoj 

years  from  the  length  of  time  required  in  such  a  case  ii 

the  evidence  for  the  defendant.     But  although  I  think  the 

preamble  thus  clear  and  pointed,  and  therefore  attach  mudi 

weight  to  the  inference  to  be  drawn  from  it,  yet  I  admit 

that  if  the  enacting  words  can  be  shewn  to  go  beyond  it, 

and  to  embrace  any  other  case  within  the  mischief  sooght 

to  be  remedied,  effect  must  be  given  to  them.     I  pass  on, 

therefore,  to  the  enactment  itself;  previously  however  let 

me  observe,  that  in  the  seme  in  which  the  plaintiff^  unkh 

stands  the  act  I  do  not  concede,  what  the  plaintiff's  counsd 

assumes,  that  it  is  remedial  and  to  be  construed  with  the 

large  latitude  he  contends  for.     Let  us  consider  what  it  is 

the  parties  on  each  side  really  maintain.    The  defefldmt 
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ttjf  the  statute  worked  no  change  in  the  law  of  tithes ;  it 
ifected  the  proof  only  in  suits  for  tithes;  if  so,  if  the  rights 
of  parties  be  left  as  before,  and  only  an  inconvenience, 
mounting  to  injustice,  in  the  mode  of  establishing  those 
rigbts,  be  removed,  then  the  act  certainly  is  remedial,  and 
ibould  receive  a  very  liberal  interpretation.  The  plaintiff 
DO  the  other  hand  asserts  that  the  statute  has  altered  the 
hw,  and  very  seriously  affected  the  rights  of  the  tithe  owner, 
nd  erected  both  a  new  head  of  modus  and  a  new  bead  of 
nemption,  by  mere  proof  of  a  qualified  mode  of  payment, 
or  entire  non-payment,  as  the  case  may  be,  for  a  certain 
munber  of  years  and  incumbencies ;  if  so,  the  act  cannot 
jvdicially  be  considered  remedial ;  it  alters  the  nature  and 
nhie  of  property  known  to  the  law ;  it  affects  the  oldest 
tide  in  the  kingdom,  and  this  without  any  declaration  that 
the  quality  to  be  altered  is  unjust^  or  inconvenient,  even 
vhen  the  occasion  seemed  most  imperative  for  so  declaring 
it;  and  it  creates  in  all  the  lay-tithe  payers  in  the  kingdom 
•right  or  capacity  which  they  had  not  before,  without  assert- 
iigin  the  preamble  its  justice  or  expedience. 

Passing  this  by,  what  is  it  that  the  enactment  professes  to 
deal  with  ?  The  words  are  ''  all  prescriptions  and  claims  of 
or  for  any  modus  decimandi,  or  of  or  to  any  exemption  from 
er  discbarge  of  tithes  by  composition  real  or  otherwise."  The 
pUntiff  must  rely  upon  the  generality  of  the  words  "  claims" 
md  **  otherwise.*'  I  should  have  thought  that,  looking  merely 
to  the  words  themselves  with  the  immediate  context  already 
eited|  it  was  more  reasonable  to  say,  that  the  word  "claim** 
ttetnt  legal  claim,  one  known  to  the  law  before  and  when 
he  statute  was  framed,  and  that  *'  otherwise**  meant  every 
ttber  ground  of  exemption  or  discharge  known  to  the  law 
hm  composition  real,  that  ground  being  only  stated  by  way 
>f  example.  Let  us,  however,  read  the  statute  as  if  it  had 
lid  **  claim  to  exemption  by  non-payment,"  and  see  how 
lus  will  accord  with  what  follows.  The  statute  goes  on  to 
•act,  that  such  claim  shall  be  sustained  on  evidence  shew- 
s§  the  ''  enjoyment  of  the  land  without  payment  for  thirty 
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1843.        years/'  aud  tbeo  adds  this  material  exception,  ''unknit 
shall  be  shewn  that  tithes  were  rendered  at  some  period 
prior  to  the  tliirty  years,  or  the  enjoyment  had  bj.  sooe 
consent  or  agreement  expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing."     Now,  if  non-payment  was  to  be 
the  evidence  alone  or  in  part  to  support  some  other  claim 
of  exemption,  such  an  exception  as  this  is  sery  natttrajl; 
grafted  upon  the  limitation  of  time  created  by  the  statute, 
it  is  then  a  statutable   presumption,  open  to  explanation  ia 
fact,  and  I  can  perfectly  well  understand  why  the  statute 
makes  it  subject  to  such  an  answer  as  the  exception  sup^ 
poses,  which  fully  explains  the  non-payment  and  so  destrojt 
its  effect.     But  upon  the  plaintiff's  theory  the  exception  ii 
absurd ;  his  reasoning  must  be,  non-payment  for  thirty  yesn 
is  to  be  per  se  a  legal  ground  of  exemption,  unless  you  c|a 
shew  tithes  paid  before  that,  or  a  formal  agreement  by  deei 
or  writing  to  originate  it,  the  first  being  in  reason  quite  iat 
material  if  non-payment  for  thirty  years  be  thought  in  itidf 
a  sufficient  ground  of  exemption,  the  second  being  a  fic^. 
which  of  all  others   ought  in  reason  establish  it;  if  you., 
know  nothing  of  the  cause  of  non-payment,  or  if  it  doei  not 
appear  that  tithes  have  ever  been  paid,    non-payment  f(V 
thirty  years  is  to  be  a  legal  ground  for  exemption,  but  shew 
a  reasonable  cause,  or  shew  a  time  when  tithes  were  paidi 
and  non-payment  for  centuries  is  to  go  for  nothing.    The 
same  reasoning  applies  to  the  further  limitation   of  aistj 
years ;  but  this  is  to  be  added,  that  when  the  demandant  of 
tithes  is  a  corporation  sole,  two  persons  must  have  held  the 
office  or  benefice  in  respect  of  which  the  demand  is  nuMiCi 
and  three  years  must  have  elapsed  since  the  appointmeolf 
institution  or  induction  (words  oddly  used,  as  if  institution 
and  induction  were  synonymous  or  contemporaneous)  of  t 
third,  before  the  exemption  can  be  sustained.    ThisagfiiBis 
quite  reasonable,  if  you  regard  the  statute  as  fixing  a  limits- 
tion  of  time  with  regard  to  evidence;  the  landholder. claioi 
a  modus  or  entire  exemption  founded  pn  some  le;gal.groM9d| 
and  in  support  of  that  relies  on  the  presumptioq.  arising  froa 
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enjoyment  for  a  certain  length  of  time»  it  is  then  material  1843. 
to  inquire  whether  one  or  more  incumbents  have  acquiesced 
in  It,  but  if  time  alone  appears  to  the  legislature  to  be  a 
suflicient  ground  for  exemption,  how  is  it  important?  In- 
deed it  18  material  to  observe  that  time  is  not  here  made  so 
important  as  the  number  of  incumbencies.  Two  incum- 
bents may  have  held  the  benefice  for  a  century,  and  the 
statute  will  have  no  operation  until  a  third  incumbent  has 
bad  three  years  to  consider  whether  he  will  assert  his  right, 
and,  if  he  chooses  so  to  do,  he  will  defeat  the  operation  of 
centuries  of  non-payment  without  proving  a  single  payment 
ever  made,  merely  by  his  common  law  right. 

Looking,  therefore,  at  the  words  of  the  enactment  with 
their  context,  and  considering  that  we  are  always  bound  to 
make  our  construction  reasonable  if  we  can,  I  conceive  the 
inference  here  to  be  clear,  that  there  was  no  intent  to  make 
mere  non-payment  stand  on  the  same  footing  as  a  com- 
position real,  discharge  of  abbey  land  by  bull,  order  or 
olberwise,  but  that  there  was  an  intent,  wherever  non- 
payment for  an  indefinite  time  raised  a  presumption,  liable 
to  be  inconveniently  and  unjustly  rebutted,  to  make  it,  under 
the  circumstances  and  for  the  times  and  with  the  exceptions 
specified,  raise  such  presumption  conclusively. 

It  has  been  said,  however,  that  even  if  non-payment  be 
not  itself  made  by  the  statute  the  legal  ground  of  exemption, 
bot  only  the  evidence  of  some  other,  this  is  matter  of  form, 
and  the  Court  is  bound  to  presume  any,  no  matter  what, 
legal  ground,  and  apply  this  evidence  to  sustain  it.  This 
seems  to  me  merely  illusory,  if  the  jury  are  to  be  told  by 
the  judge  that  on  certain  evidence,  if  believed,  they  ought 
to  sustain  some  claim  to  exemption,  or  the  Court  ought  to 
deem  it  good  and  valid  in  law;  what  that  claim  is,  the  party 
must  propound,  it  must  be  capable  of  being  pleaded,  and 
the  seventh  section  of  the  act  expressly  states  how,  as  far 
as  time  of  enjoyment  is  concerned,  it  is  to  be  pleaded. 

Bnt  the  plaintiff  insists  that  the  construction  of  the  sta- 
tute, now  contended  for,  leaves  it  without  any  useful   or 

vou  ill. — G.  D.  E  E 
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1843.  sensible  operation.  This,  indeed,  was  the  point  most  in- 
sisted on  in  the  argument ;  and  certainly,  if  it  could  be  made 
out,  it  would  impose  a  very  serious  difficulty  on  the  ds- 
fendant.  But,  if  the  plaintiff  cannot  carry  it  farther  thso 
this,  that  the  remedy  is  not  so  extensive  on  this  construc- 
tion as  he,  or  any  tithe  payer,  may  wish,  or  would  think 
proper*  I  cannot  feel  the  weight  of  the  argument  The 
legislature  must  be  taken  to  stand  indifferent  between  tke 
two  interests ;  it  is  merely  to  beg  the  whole  question  to 
assume  that  the  legislature  judged  it  proper  to  alter  the 
law  as  to  the  mere  rights  of  the  parties,  and  to  give  to  s 
layman  a  capacity  which  he  had  not  before.  But,  if  it 
can  be  shewn  that  there  was  before  the  act  a  great  incoa- 
venience,  as  to  the  proof  in  respect  of  time,  in  the  establiib* 
ment  of  every  claim  for  modus,  exemption,  or  discharge^to 
which  the  statute,  as  the  defendant  construes  it,  applies  t 
remedy,  the  difficulty  is  entirely  removed. 

In  the  greater  number  of  supposable  cases  this  wti  aot 
questioned ;  two  however  were  suggested,  in  which  it  wm 
said  the  statute  would  give  no  remedy — the  cases  of  Mnj  | 
lands,  and  composition  real ;  and  to  these,  as  shortly  si  I 
can,  1  will  address  myself.  In  the  first,  the  thing  to  b 
proved  is  the  possession  of  the  lands  by  one  of  the  grestir 
abbeys,  dissolved  under  31  Hen.  8,  c.  Id,  exempt  froD 
payment  at  the  time  of  the  dissolution.  The  mode  of 
proof  as  to  the  first  fact  of  possession  is  almost  necesssiilj 
documentary,  and  the  documents  ordinarily  contamed  ii  ] 
some  public  repository;  as  to  these  the  lapse  of  time  doei 
not  increase  expense  or  inconvenience :  but  the  secood 
fact,  the  enjoyment  of  the  abbey  tithe  free,  is  ordiosril; 
presumed  from  non-payment  since.  If  it  could  be  expreitif 
shewn  that  the  grantees  of  the  crown  had  never  paid  tithe 
from  the  time  of  the  dissolution,  it  would  be  reasonsblj 
inferred  that  the  abbey  had  never  paid  before;  and  this 
fact  itself  was  a  reasonable  inference  from  evidence  of  noi 
payment  carried  back  as  far  as  any  living  memory  coaM 
go.     But  here  it  is  obvious  that  such  non-payment,  elms' 
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bick  however  far,  will  always  be  subject  to  be  defeated  by         1843. 
the  (NToductioD  of  terriers  or  other   documents,  shewiog 
dthe  paid ;  to  these,  from  lapse  of  time,  it  might  be  very 
dificult  to  give  any  answer  or  explanation.  The  landholder's 
cue,  therefore,  was  always  expensive   to  prove,  and  in* 
Ncare  in  the  result :  here  then  the  statute  steps  in,  and 
pitvents  such  expense  and  insecurity,  wherever  the  non- 
piTSient  has  been  shewn  for  the  requisite  period.    Again, 
■  to  composition  real ;  this,  to  be  valid,  must  have  been 
Mtered  into  by  deed  upon  sufficient  consideration,  and  with 
coaieot  of  the  proper  parties,  before  the  ISth  Eliz.,  and 
looe  evidence  that  such  a  deed  had  been  executed,  not 
necessarily  the  deed  itself,  nor  direct  proof  of  its  execution 
9  contents,  but  something  beyond  the  mere  fact  of  non- 
nrnent  is  required  at  least  against  spiritual  demandants. 
Cises  may  certainly  be  put,  in  which  lapse  of  time  will  in- 
crease the  difficulty  of  producing  such  evidence ;  as  where 
the  tithe  owner  enjoys  land  as  the  consideration  for  the 
lidie  it  would  become  more  difficult,  as  years  advanced,  to 
conect  such  land  with  the  tithe.  In  a  great  number  of  in- 
ilttices,  however,  the  evidence  would  be  documentary,  and 
die  difficulty  I  suggest  would  not  exist ;  but  what  is  more 
important  to  the  argument  is,  that,  beyond  this  evidence  of 
the  deed,  it  is  always  material  to  shew  that  the  deed  has 
kea  acted  on,  and  tithe  not  paid ;  this  therefore  drives  the 
pir^  to  the  same  sort  of  evidence  as  I  have  described  in 
ie  former  case,  to  which,  being  subject  to  the  same  diffi- 
cilty,  the  statute  operates  by  giving  the  same  remedy. 

Mr.  Eagle,  in  order  to  shew  that  the  statute  had,  at  least 
M  some  instances,  made  that  legal  which  was  not  so  before, 
ippealed  to  the  £d  section  with  regard  to  compositions 
lade  or  confirmed  by  the  decree  of  any  court  of  equity  in 
t  suit  to  which  the  ordinary,  patron,  and  incumbent  were 
fvties,  and  which  has  not  been  set  aside,  or  abandoned. 
I  Biiat  think  it  was  an  unlucky  reference — first,  because  the 
Hpieiaion  of  this  case  may  not  unreasonably  be  argued  to 
ilftr  the  exclusion  of  any  other ;  and^  secondly,  because 

B  E  2 
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184S.  the  provUioQ  iuelf  was  wholly  unnecessary,  if  the  plabtiff't 
construction  of  the  first  and  seventh  sectiona  be  correct.  I 
apprehend  it  would  not  be  easy  to  find  a  decree  made  witk- 
in  sixty  years  confirming  a  composition  entered  into  since 
the  restraining  statutey  and  the  section  appears  to  apply  to 
such  compositions,  making  them  binding  where  they  wore 
not  so  before ;  but,  according  to  the  plaintiff's  argument, 
nothing  need  appear  on  the  pleadings  or  the  proof  of  the 
composition  at  all,  he  would  merely  plead  and  prove  Ui 
non-payment  for  the  requisite  period :  unless  indeed  some 
distinction  is  to  be  made  between  compositions  and  sioipk 
non-payment,  and  how  that  can  be  reconciled  with  the  pliii 
reading  of  the  statute,  I  confess  I  cannot  understand. 

In  conclusion,  therefore,  I  think  the  defendant's  constnic* 
tion  is  that  which  the  preamble  unequivocally  points  to, 
which  the  words  of  the  enacting  part  will  alone  bear;  sod 
according  to  which  the  statute  has  a  sensible  and  importsnt 
operation,  affording  an  apt  remedy  to  a  real  grievance.; 
although  it  does  not  alter  the  principles  of  tithe  law,aor 
place  tithes  in  all  respects  on  such  a  footing  as  many  tithp 
payers  may  desire.  I  therefore  think  this  rule  should  }tt 
discharged. 

Williams  J. — This  case  comes  before  us  upon  a  motioQ 
for  a  new  trial,  made  in  consequence  of  an  alleged  inir 
direction  of  the  Chief  Justice  upon  an  issue  to  try  whe- 
ther a  certain  district  was  exempt  from  the  payment  of 
tithes.  It  is  unnecessary,  however,  to  refer  to  the  report 
with  any  particularity,  because  the  question  comes  shortly 
to  this,  whether  the  fact  of  non-payment  of  tithes  forip; 
length  of  time,  since  the  passing  of  the  2  &  3  fVilL  4f 
c.  100,  is  or  is  not  without  more  a  legal  ground  of  exeoip" 
tion,  and  that  obviously  resolves  itself  into  the  true  coo* 
struction  of  that  statute. 

Before  adverting  more  minutely  to  its  provisions,  I  think 
it  convenient  and  requisite  to  consider  the  state  of  the  b,^ 
before  the  passing  of  that  act;  the  mischiefs  then  exisdogy 
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ind  to  be  remedied,  being,  as  I  think,  not  immaterial  in        184S. 

Ibrmiog  a  judgment  upon  it.     In  this  respect  I  agree  with 

Ae  opinion  expressed  in  a  judgment  pronounced  elsewhere, 

ffbich  I  shall  hereafter  notice,  though  from  the  whole  view 

)f  this  statute  taken  thereon  I  feel  myself  compelled  to 

fiffer. 

Now  I  presume  it  to  be  undeniable,  that  the  policy  of 
Ins  law  has  been  (and  in  latter  times  more  especially)  to 
ilkfer  the  right,  where  practicable,  from  actual  User  and 
H^yment ;  and  the  contrary.  In  the  case  of  rights  of 
^mon,  of  rights  of  way,  of  rights  to  lights  and  to  water, 
ito  the  exercise  of  each  respectively  the  presumption  of 
I  legal  origin  has  been  from  time  to  time  made ;  and  tber^- 
bd  tnade  (according  to  Lord  Mansfield^  who  had  a  large 
■brfc  in  the  establishment  of  this  doctrine,  and  who  went 
he  length  of  saying  in  EldriSge  v.  Knott  and  other8{a),  that 
tjary  should  presume  any  thing  in  favour  of  possession), 
keiQse  it  is  for  the  furtherance  of  justice,  and  for  the 
nle  of  peace,  where  there  has  been  a  long  exercise  of  an 
rfverse  right.  In  like  manner,  e  converso  from  non-user, 
nd  more  especially  from  adverse  user,  a  conclusion  against 
tbe  right  arises.  And  in  all  these  cases  the  object  has 
been  effected,  (until  2  8c  S  Will.  4,  c.  71,)  by  recommend- 
If  the  jury  to  find  in  each  case  such  legal  origm  as  was 
riipted  to  the  establishment  of  the  right.  To  that  act  it 
imot  necessary  further  to  allude  than  to  state  that,  far 
hm  invalidating  the  principle  and  practice  above  described, 
i  W^s  introduced  with  the  avowed  object,  and,  as  it  was 
Ntpposed,  with  the  necessary  eflfect,  of  fortifying  and  con- 
blning  it.  And  the  course  pursued  for  the  purpose  is  to 
duike  certain  specified  periods  of  time,  under  certain  re- 
iiktions,  conclusive  upon  the  subject,  instead  of  being,  as 
Iher^tofore,  evidence  merely  to  be  submitted  to  a  jury  to 
^vtnant  them  in  finding  a  legal  origin  of  the  rights  respec- 
Ardy.  And  this  statute,  so  recognising  the  principle  and 
t'Hictllce  above  described,  passed  at  the  same  time,  in  effect, 

(a)  Ck>wp.  214. 
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(one  week  only  intervened)  as  the  statute,  upon  the  coa- 

struction  of  which  we  are  called  upon  to  decide.    One 

exception,  and  one  only,  so  far  as  I  am  aware,  to  tbi 

general  rule, — that  enjoyment  is  the  foundatkm  of  right,---^ 

existed  in  the  case  of  tithes.      In  that  noQ*pajment  of 

tithes  by  a  layman  without  more  for  any  length  of  tims,as 

matter  how  far  carried  back,  instead  of  leading  to  any  €Oii- 

elusion,  that  the  forbearance  had  existed  by  reason  of  tk 

non-existence  of  right,  was  deemed  to  be  utterly  and  abio- 

lutely  immaterial.     Into  the  weight  and  cogency  of  tkt 

legal  reasons  by  which  this  doctrine  is  maintained,  I  do  aot 

feel  it  to  be  necessary  for  me  to  enter,  further  than  to  it^ 

mark,  that,  whatever  effect  those  reasons  are  calculated  to 

produce  upon  the  mind  of  a  lawyer,  they  were  litUe  undtf- 

stood  generally,  and  that  this  anomaly  had  long  been  felt  si 

a  serious  grievance  by  the  great  body  of  the  people  of  tUi 

country.     In  this  state  of  things  the  statute  in  questioB 

passed ;  and  I  would  here  notice,  as  shewing  the  coufso 

and  tendency  of  legislation,  that,  in  the  same  volume  of  dM 

statutes,  are  to  be  found  no  fewer  than  thirteen  acts  if 

parliament,  to  which  is  prefixed  this  general  title,  *'  Adi 

for  making  Compensation  and  Allotments,  and  for  eztia- 

guishing  Tithes  in  divers  Parishes  and  Places." 

Now  this  statute  is,  I  presume,  unquestionably  remedial; 
— such,  however,  I  feel  myself  bound  to  consider  it.  AimI 
in  the  construction  of  such  a  statute,  what  the  office  or 
duty  of  the  Court  is,  I  shall  also  assume  to  be  so  woB 
known,  that  the  parade  of  citation  of  authorities  may  wel 
be  dispensed  with.  If,  however,  any  reference  upon  suck 
a  subject  be  requisite,  the  rule  of  construction  will  be  fooirf 
in  Com.  Dig.  Pari.  R.  IS. 

In  the  case  of  Salkeld  v.  John$ion{a)  (already  refeffod 
to,  before  Mr.  Vice-Chaucellor  Wigram^  that  case,  howetofi 
being  in  the  opinion  of  the  learned  judge,  according  to  tkt 
report,  so  different  from  the  present  that  he  did  not  dnH 
it  necessary  to  wait  for  the  decision  of  this,)  very  cootUv* 

(a)  1  Hare,  i96. 
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able,  though  not  exclusive,  reliance  seems  to  be  placed  upon  ^}^^ 
tke  limited  nature  of  the  preamble ;  and  that  the  preamble 
my  well  be  resorted  to  for  assistance  in  the  exposition  of 
Joabtfnl  words  in  the  enacting  clause,  must,  of  course,  be 
:oiieeded.  But  that  the  enacting  clause  may  be  carried 
leyond  the  preamble,  if  words  be  found  in  the  former 
itroog  enough  for  the  purpose,  I  shall  assume  to  be  equally 
(■disputed.  And  upon  this  point  also,  as  before,  I  shall 
eoDtent  myself  by  referring  generally  to  the  same  book, 
tide  Parliament,  R.  10.  And  here,  in  entering  upon  the 
eoDstraction  of  this  remedial  act,  I  must  observe,  once  for 
dl,  that  I  deem  it  the  duty  of  the  Court  to  consider,  not 
by  how  small  an  operation  and  effect  given  thereto  the 
metning  of  the  words  may  possibly  be  satisfied,  but  how 
iirge  an  interpretation,  consistently  with  the  language,  may 
be  allowed ;  not  how  little,  but  how  much. 

The  preamble  is  as  follows : — "  Whereas  the  expense 
nd  inconvenience  of  suits  instituted  for  the  recovery  of 
titbes  may  and  ought  to  be  prevented,  by  shortening  the 
tiaw  required  for  the  valid  establishment  of  claims  of  a 
oodus  decimandi,  or  exemption  from  or  discharge  of 
tilbes.''  Then  comes  the  enactment,  ''  that  all  prescrip- 
tioDS  and  claims  of  or  for  any  modus  decimandi,  or  of  or 
to  any  exemption  from  or  discharge  of  tithes,  by  composi- 
tion real,  or  otherwise,  in  case  of  a  demand  of  tithes  in 
bid,  shall  be  sustained  and  deemed  valid  in  law,  upon 
Aewing,  in  cases  of  claim  of  a  modus  decimandi,  the  pay- 
neot  of  such  modus,  and,  in  cases  of  claim  to  exemption 
or  discharge,  shewing  the  enjoyment  of  the  land  without 
piyoient  of  tithe,  or  any  money  or  other  matter  in  lieu 
hereof,  for  the  full  period  of  thirty  years  next  before  such 
tkniaiid." 

Now  here  two  distinct  subjects  are  mentioned,  '^  modus 
decimandi,  and  discharge  or  exemption,"  for  the  time  speci- 
(ed.  What  is  there  (as  suggested)  which  refers  to  the 
iBgle  case  of  lands  formerly  in  the  hands  of  one  of  the 
gieater  monasteries,  or  to  prove  that  the  non-payment,  from 
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184S.         which  the  exemption  is  to  arise,  is  applicable  to  such  iaids 

^^''^^      only,  by  further  shewing  that  those  lands  were  tithe  frsc 

V.  when  in  the  hands  of  the  monastery  ?    There  is  no  sncb 

Clat.  allusioo,  nothing  to  restrain  the  generality  of  the  applica- 
tion, or  to  point  to  the  particular  case.  Again :  it  it  pra- 
vided  that,  in  the  case  of  the  modus,  that  may  be  defeatsd 
by  payment  of  tithe,  or  variation  "  in  amount,  quantity^  or 
quality"  from  the  modus  claimed  before  the  said,  tbii^ 
years ;  and,  in  the  case  of  claim  to  exemption  or  dischaife 
from  tithes,  that  also  may  be  defeated  by  shewing  payoNat 
of  tithes,  or  money  in  lieu  thereof,  before  the  same  perjod. 
Then  follows,  as  to  each,  this  provision,  "  uidess  it  be 
shewn  that  such  payment  of  modus  was  made,  or  eajoffnm^ 
had,  by  virtue  of  some  agreement  made  or  had  for  tbit 
purpose  by  deed  or  writing."  Here  (as  throughout)  the 
two  subjects, ''  modus  decimandi*'  and  ''  exemption  or  dis- 
charge" generally  by  non-payment,  are  kept  perfectly  scpsf 
rate,  and  each  is  distinctly  recognised.  To  what  can  the 
words  '' enjoyment  had"  refer?  Certainly  not  to  the pi^ 
ment  of  a  modus,  or  any  other  payment,  without  an  otter 
perversion  of  the  ordinary  sense  of  the  words;  paymea^iii 
not  enjoyment.  But  to  the  holding  of  lands  free  sad 
exempt  from  tithes  it  may  refer ;  and  that  the  latter  ii  tk 
sense  of  those  words  seems  to  me  plain  from  this,  that 
*'  shewing  the  lands  enjoyed  without  payment  of  tithes"  v 
the  very  language  before  used  in  describing  the  exemptioOi 
and  what  is  necessary  to  constitute  it. 

Then  follow  two  other  paragraphs,  which  it  is  not  necef- 
sary  to  set  out  at  length,  one  declaring  that  the  daim  fi 
"  modus  decimandi,  or  of  exemption  from  or  discharge  of 
tithes,"  shall  be  deemed  absolute  and  indefeanble,  if  the 
proof  in  support  of  it  shall  be  carried  back  sixty  yean; 
and  the  other  declaring  upon  what  evidence  the  claim  of 
a ''  modus  decimandi,  or  of  exemption  from  or  discharge 
of  tithes,"  shall  be  valid  and  indefeasible,  when  the  deoNUid 
of  tithes  in  kind  shall  be  made  by  a  c<Mrporation  solo,  ^ 
evidence  shewing  non-payment  of  modus  made^  or  enjoy- 


Feliowbs 


HILARY  VACATION,  VI  VICT.  423 

tteoC  bad,  as  before  mentioned,  applicable  to  the  tiatore  of        1843. 
the  ciaiBn,  for  the  period  of  two  incumbenciefl,  and  three 
years  of  a  third  incumbency^  with  an  addition  to  this  period     '  ""^7 
in  certain  cases.     Thus  the  nature  of  the  proof  applicable        ^^^^' 
to  ibe  support  of  a  **  modus  decimandi/'  and  the  proof  ap- 
plicabiie  to  the  support  of  an  '^  exemption  from  or  dischai^ 
of  tithes  "  is  kept  distinct  throughout  the  enacting  clause^ 
and  the  enjoyment  of  the  land  *'  without  payment  or  render 
of  tithes,  money  or  other  matter  in  lieu  thereof,"  for  the 
period  of  time  applicable  to  the  case,  is  made  the  only 
requisite  for  establishing  the  claim  of  '*  exemption  or  dis- 
charge/' assuming  always  that  such  enjoyment  has  not  been 
had  by  consent  or  agreement  by  deed  or  writing. 

It  it  observable  also  throughout,  that  when  those  matters 
are  specified,  which  are  to  avoid  the  conclusions  above  men* 
tioned,  the  render  of  tithes  in  kind  or  variation  ''  in  amount, 
fHontiiy  or  quality^*  is  pointed  out  as  the  answer  in  the 
case  of  modus,  but  to  the  conclusion  arising  from  non-pay- 
nient,  *^  the  render  of  tithes  or  money  in  lieu  thereof"  alone 
is  mentioned ;  such  variation  in  amount,  &c.  being  obviously 
applicable  and  appropriate  in  the  case  of  a  modus,  but 
uwpplicable  wholly  to  the  case  of  exemption  depending 
entirely  upon  non-payment.  In  such  latter  case,  accord- 
ingly, the  mention  of  variation  in  amount,  8cc.  is  omitted 
nltogelber. 

Seeing,  therefore,  that  the  enacting  clause  embraces,  not 
by  implication  necessary  or  other,  but  in  express  terms,  two 
distinct  cases  of  exemption  from  the  payment  of  tithes  in 
kind,  the  one  being  a  modus  decimandt,  the  other  depending 
upon  non-payment  and  that  only;  and,  moreover,  that  a 
mischief  (before  alluded  to)  requiring  a  remedy  is  clearly 
witbin  the  latter,  1  think  it  is  an  unsound  rule  of  construe* 
tion  to  import  from  the  preamble  limitations  and  restrictions 
to  which  no  allusion  is  in  that  (the  enacting  clause)  made. 

It  is  certainly  true  that,  at  the  commencement  of  the 
enacting  clause,  the  two  cases  of  a  ^*  modus  decimandt"  and 
the  *^  exemption  or  discharge  from  tithes"  are  not  made  to 
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1848.  stand  in  contrast  so  distinctlj  and  kept  so  perfectly  separate 
as  they  are  throughout  the  rest  of  that  clause.  Eiensptioa 
from  tithes  '^  by  composition  real/'  it  must  be  admitted^  it 
very  different  from  exemption  by  non-payment;  and,  if  no- 
thing  further  had  afterwards  appeared,  the  words  "  or  olber- 
wise,**  after  what  immediately  precedes  them,  might  haie 
been  considered  inadequate  to  express  exemption  by  non- 
payment. But  the  words  '^  by  composition  real*'  are  dropped 
immediately,  and  never  recur  in  connexion  with  ''exemptBODi" 
or  ''  otherwise/'  throughout  the  remainder  of  diat  chase* 
On  the  contrary,  the  modus  and  total  discharge  (as  has  beta 
already  at  too  much  length  perhaps  observed)  are  manifest^ 
distinguished,  the  words  **  payment  made  or  enjoymeat 
had,"  which,  to  my  apprehension,  so  clearly  mark  that  dis- 
tinction,  occurring  not  less  than  five  times  in  the  course  of 
the  section.  Whatever  uncertainty,  therefore,  the  use  of 
inappropriate  or  ambiguous  expressions  at  the  outset  IHJ 
create,  that,  as  it  seems  to  me,  is  amply  cleared  up  aAer* 
wards. 

A  good  deal  has  been  said  upon  the  subject  of  **  expensSy* 
mentioned  in  the  preamble,  and  as  to  what  expense  tlisl 
necessarily  refers.  As  to  this,  it  may  be  observed,  finty 
that  if  the  remarks  on  this  head  be  well  founded,  they  oolj 
tend  to  shew  that  the  preamble  is  more  limited  than  tkt 
enactment,  a  point  already  adverted  to ;  and  next,  that  tkt 
application  of  the  expense  to  a  particular  species  of  proof 
is  in  a  great  degree  conjectural  only.  What  is  there,  I  sniit 
again  ask,  in  the  act  to  shew  that  the  expense  therein  meo- 
tinned  must  mean  the  expense  incurred  in  shewing  either 
that  the  lands,  in  respect  of  which  exemption  is  claisKd, 
formerly  belonged  to  one  of  the  greater  monasteries,  or  to 
the  expense  in  proving  that  those  lands  were  tithe  firee,  wbea 
in  the  hands  of  such  greater  monastery,  or,  especially,  tW 
it  must  refer  necessarily  to  the  latter  ? 

It  has  been  observed  also,  that  it  is  with  time  that  the 
statute  has  to  do.  I  am  not  aware  that  this  pn^positioD,  if 
conceded,  affects  the  inference  either  way.     It  is  eertsiB 
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that  the  statute  does  regard  time  throughout  the  whole  of  1843. 
its  provisions  in  this  respect;  that  it  defines  the  periods 
daring  which  the  payment  of  a  modus  shall  constitute  it  a 
defence  to  the  demand  of  tithe,  and  the  period  during  which 
non-payment  shall  be  a  defence  also,  unless  each  shall  be 
met  by  such  countenrailing  evidence  applicable  thereto  as 
is  therein  specified. 

I  am  not  aware  that  any  other  section  has  been  brought 
under  notice  and  consideration,  except  the  7th,  which  is  aji 
MIows :  ''  And  be  it  further  enacted,  that  in  all  actions  and 
Biiti  to  be  commenced  after  this  act  shall  take  effect,  it 
shall  be  sufficient  to  allege  that  the  modus  or  exemption  or 
fiicbarge  claimed,  was  actually  exercised  and  enjoyed  for 
nch  of  the  periods  mentioned  in  this  act  as  may  be  appli- 
ctble  to  the  case,  and  if  the  other  party  shall  intend  to  rely 
on  toy  proviso,  exception,  incapacity,  disability,  contract, 
agreement,  deed  or  writing  herein  mentioned,  or  any  other 
mtter  of  fiurt  or  of  law,  not  inconsistent  with  the  simple 
fict  of  the  exercise  and  enjoyment  of  the  matter  claimed, 
tke  same  shall  be  specially  alleged  and  set  forth  in  answer 
to  the  allegation  of  the  party  claiming,  and  shall  not  be 
roceiTed  in  evidence  on  any  general  traverse  or  denial  of  the 
^tter  claimed.'' 

I  am  at  a  loss  to  discover  what  there  is  in  this  section 
coatiaiy  to  the  view  above  taken.  It  seems  to  me  that 
Mdns  and  exemption  are  here  also  kept  distinct,  as  having 
a  different  meaning ;  except,  indeed,  we  could  be  prepared 
to  hold  that  the  words  ''  exemption  or  discharge  are  sur- 
phisage,**  and  that  modus,  exemption  and  discharge  mean 
the  same  thing,  and  that  too  when  in  the  first  and  principal 
section  they  are  so  used  as  necessarily  to  imply  a  different 
meanbg. 

It  seems  to  me  that  the  object  of  this  (the  7th)  is  to 
point  out  the  manner  in  which  the  defence  to  a  claim  of 
tithes  is  to  be  set  up,  and  also  how  the  claimant  of  tithes 
is  to  avail  himself  of  the  answer  in  each  case  (before  sag- 
geated  in  die  1st  section)  to  such  defence;  but  that  die 
qneation  of  what  is  to  be  a  defence  to  the  claim  of  tithes  is 


FsLLOWEt 
V. 


426  CASES  IN  THE  QUEEN's  BENCH, 

J843.        absolutely  untoached,  and  left  to  stand,  as  it  does,  wfaolljr 
upon  the  true  interpretation  of  the  Ist  section. 
I  think,  therefore,  that  there  should  be  a  new  trial.    I  say 

Clat.        ,^^  however,  with  deference  to  the  opinion  of  the  learned 
judge, expressed  at  the  trial,  and,  above  all,  to  the  mature  and 
deliberate  judgment  of  my  two  learned  brothers,  from  whom 
I  cannot  differ  without  the  greatest  reluctance. 

Pattbson  J. — This  was  a  frigned  issue,  under  6k7 
Will.  4,  c.  7 1 ,  8.  46,  to  try  whether  certain  lands  of  die 
plaintiff  were  exempt  or  dischai^d  from  the  payment  of 
tithes  to  the  defendant,  the  incumt>ent  of  the  parish. 

At  the  trial  before  Mr.  Baron  Rolfe,  the  plaintiff  proted 
to  the  satisfaction  of  the  jury  that  no  tithes  had  been  ftSA 
for  two  incumbencies,  and  three  years  of  a  third  incnmbcacjy 
together  reaching  backwards  sixty*three  years,  and  conteaM 
that  such  evidence,  without  more  explanation,  entitled  bili 
to  a  verdict  under  the  provisions  of  2  &  3  Will.  4,  c.  KX^ 
s.  1.  The  learned  judge,  however,  required  him  to  go  far* 
tlier,  and  to  shew  by  evidence  to  what  legal  ground  of  ei* 
emption  or  discharge  he  applied  the  fact  of  non-payment^ 
and  for  want  of  any  such  evidence  directed  a  verdict  Is  be 
entered  for  the  defendant,  giving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him. 

A  rule  nisi  having  been  granted,  the  case  was  aqgued  it 
the  sittings  after  Trinity  Term,  1841,  and  again  a  secos' 
time  in  Trinity  Term,  184£.  Upon  the  first  argument  some 
questions  were  raised  as  to  the  effect  of  the  evidence.  Ob 
the  part  of  the  plaintiff  it  was  contended,  that  there  was 
evidence  of  a  composition  real  to  go  to  the  jury,  although 
that  question  was  not  left  to  them  by  the  learned  judg^ 
I  do  not  however  think  that  there  was  any  such  evideacej 
independent  of  the  mere  fact  of  non-payment,  and  the  sofr 
ciency  of  that  fact  is  the  point  in  the  cause.  On  the  pirt 
of  the  defendant  it  was  contended,  that  the  jury  were  wrong 
in  finding  the  non-payment  for  sixty-three  years^  *fW>m  ib^ 
evidence  adduced.    But  here  again  I  am  of  (^wnion  dttt 
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the  jury  were  warranted  in  coming  to  the  conclusion  at 
which  they  arrived^  and  therefore  the  whole  case  depends 
on  the  ruling  of  the  learned  judge  as  to  the  construction  of 
the  sUtute  2  8&  3  Will.  4.  Before  that  act,  it  is  clear  that 
no  layman  could  prescribe  in  non  decimando;  proof  of  non- 
payment for  any  time,  however  long,  of  itself  established 
nothing.  It  was  necessary  to  shew  a  legal  origin  of  such  non- 
payment.  In  the  case  of  modus,  it  was  necessary  to  shew 
an  uniform  payment  from  time  immemorial,  and  such  a  pay- 
ment as  was  not  open  to  any  objection  in  law.  In  case  Of 
exemption  or  discharge  as  abbey  lands,  it  was  necessary  to 
shew  that  the  lands  did  belong  to  one  of  the  greater  monas- 
teries, and  that  they  were  held  by  the  monastery  discharged 
of  tithes,  which  latter  fact  was  usually  proved  by  evidence 
of  non-payment  in  modern  times,  thereby  raising  the  pre- 
sumption that  no  tithes  were  paid  by  the  monastery,  but 
liable  to  be  rebutted  by  terriers  and  a  variety  of  documen- 
tary or  other  evidence.  The  mere  fact  that  the  lands  were 
abbey  lands  was  not  of  itself  sufficient,  because  they  might 
have  come  into  the  hands  of  the  abbey  long  after  time  of 
noeroory,  and  possibly  very  shortly  before  the  dissolution  of 
the  abbey,  it  was  therefore  necessary  to  shew  that  the  abbey 
held  them  discharged  from  tithes,  and  that  could  only  be 
by  prescription  in  non  decimando  (which  was  competent  to 
an  ecclesiastical  body  to  set  up),  or  by  bull,  acted  on  by 
non-payment.  The  circumstance  of  no  tithes  being  rendered 
for  the  lands  by  the  abbey  raised  the  presumption  that  they 
bad  always  been  in  the  hands  of  the  abbey,  at  least  before 
time  of  memory,  and  that  circumstance  of  no  tithes  being 
rendered  by  the  abbey  was  inferred  from  the  non-render 
since  the  dissolution.  No  one  can  fail  to  see  that  evidence 
might  be  adduced  of  various  kinds  by  which  such  presump- 
tions and  inferences  might  be  defeated.  In  the  case  of 
composition  real,  it  was  necessary  to  shew  that  a  deed  of 
tbe. ordinary  patron  and  incumbent  had  existed  before  13th 
of  £lizabeth,  either  by  production  of  the  deed,  or  by  some 
oiber  evidence,  independent  of  the  mere  non-payment  of 
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tithes^  but  non-payment  was  required  to  be  proved  alsO|  in 
order  to  shew  that  the  deed  was  acted  upon,  and  of  course 
the  greater  the  length  of  time  to  which  the  non-payment 
extended,  the  stronger  was  the  evidence.     In  all  mstanoet, 
therefore,  the  length  of  time,  during  which  there  had  been 
payment  of  an  alleged  modus  or  non-payment  of  any  thing, 
was  a  material  ingredient  in  the  case,  though  by  no  means 
the  only  one.     It  is  obvious  that  great  expense  and  incon* 
venience   attended   the   proof  of  such  payment   or  non- 
payment for  a  long  series  of  years,  which  could  not  be 
avoided  without  great  risk  of  the  case  being  broken  down 
by  terriers  and  other  evidence.    On  the  other  hand,  the  ex- 
pense and  inconvenience  of  shewing  a  modus  not  to  be 
rank,  or  of  proving  lands  to  have  been  abbey  lands,  or  a 
deed  of  composition  to  have  existed,  was  usually  slight, 
and  was  wholly  unconnected  with  length  of  time. 

Under  these  circumstances  stat.  2&  d  WilL 4,  c.  100,  passed. 
The  preamble  is  in  these  words,  ''Whereas  the  expenis 
and  inconvenience  of  suits  instituted  for  the  recovery  of 
tithes  may  and  ought  to  be  prevented  by  shortenmg  die 
time  required  for  the  valid  establishment  of  claims  of  a 
modus  decimandi,  or  exemption  from  or  discharge  of  titbei.'' 
Taking  the  whole  preamble  together,  it  seems  clear  that 
the  act  of  parliament  was  made  in  ease  of  defendanU  m 
suits  instituted  for  the  recovery  of  tithes,  though  the  fint 
words  of  it  would  lead  one  to  suppose  it  was  made  for  tbe 
benefit  of  plaintiffs.  By  this  preamble  it  appears  that  the 
mischief  contemplated  was  '^  expense  and  inconvenience," 
and  the  remedy  proposed  was  **  shortening  the  time  re- 
quired,*' that  is  required  by  law  in  pleading  and  proof. 
Now  the  remedy  proposed  is  not  applicable  to  the  mischief^ 
except  so  far  as  it  was  occasioned  by  the  length  of  tiflie 
required.  In  regard  to  a  modus  decimandi,  it  has  baeo 
shewn  that  great  length  of  time  was  required  as  the  esseatitl 
part  of  the  case,  and  was  the  occasion  of  great  expense  sad 
inconvenience,  so  also  was  it  in  regard  to  exemption  fron 
or  discharge  of  tithes,  and  such  length  of  time  was  in  efia^i 
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though  not  in  form  or  by  way  of  express  allegation^  required  1848. 
as  an  essential  part  of  the  case,  even  in  pleading ;  for  if  the 
plea  nil  debet  had  been  expressed  in  full,  it  would  have 
been  that  the  modus  had  been  paid  from  time  immemo- 
rial, or  that  the  lands  were  abbey  lands,  and  were  at  the 
time  of  dissolution  of  the  monastery  held  discharged  from 
tithes,  which  discharge,  as  has  been  shewn,  could  only 
be  by  the  lands  having  been  in  the  hands  of  the  monastery 
immemorially  and  never  having  paid  tithes,  or  by  bull, 
and  like  non-payment.  In  the  case  of  composition  real, 
indeed,  time  was  not  so  much  of  the  essence  of  the  case ; 
yet  even  then  it  was  necessary  to  shew,  not  only  that  a 
deed  of  composition  real  had  been  executed  by  the  proper 
parties  before  the  ISth  of  Elizabeth,  but  that  it  had  been 
acted  upon,  and  proof  of  non-payment  was  usually  given 
as  a  means  of  shewing  that  the  composition  real  had  been 
acted  upon;  the  mischief  and  the  remedy  contemplated 
in  the  preamble  of  the  statute  were  therefore  in  every  re- 
spect applicable  to  the  case  of  a  modus,  and  to  exemption 
and  discbarge  as  abbey  lands,  and  although  only  incidentally 
and  collaterally  to  the  case  of  a  composition  real,  yet  suffi- 
ciently so  to  have  a  plain  and  obvious  operation.  It  is 
admitted  that  the  preamble  of  an  act  may  be  legitimately 
used  to  ascertain  and  fix  the  subject-matter  to  which  the 
enacting  part  is  to  be  applied,  and  even  in  some  cases  to 
controul  and  cut  down  the  enacting  part,  but  the  former  use 
of  it  only  is  required  on  the  present  occasion,  and  no  doubt 
can  be  entertained  as  to  the  propriety  of  such  use. 

Such  then  being  the  apparent  intention  of  the  legislature, 
u  disclosed  by  the  preamble,  one  would  expect  to  find  that 
the  enacting  clause  would  be  confined  to  the  subject  of  length 
of  time  required,  and  would  leave  untouched  other  legal 
requisites,  if  any,  as  well  with  respect  to  modus  as  to  ex- 
emption and  discharge.  Accordingly  we  find  the  act  wholly 
silent  as  to  rankness  in,  or  other  objection  in  law  to,  a  modus, 
u  to  the  fact  of  lands  having  been  abbey  lands,  and  as  to 
the  existence  before  the  ISth  of  Elizabeth  of  a  deed  of 
conpositioQ  real.    The  first  section  enacts,  '^  that  all  pre* 
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1843.        scriptions  aod  claims  of  or  for  any  modus  decimandi,  or 
or  to  any  exemption  from  or  discharge  of  tithes,  iy  eOi 
iition  real  or  otherwise,  shall  be  sustained  and  deemed  good 
and  valid  in  law"  and  in  the  subsequent  part,  '^  shall   be 
valid  and  indefeasible**  upon  evidence  shewing  the  payment 
or  non-payment  for  certain  specified  lengths  of  time;  that  is, 
that  immemorial  usage  shall  not  be  required,  but  proof  for 
the  specified  lengths  of  time  shall  be  sufficienti  notwith- 
standing any  proofs  documentary  or  other  antecedent  to 
such  times;  this  is  perfectly  clear  with  regard  to  modus, and 
surely  leaves  any  question  of  rankness  or  other  objection  io 
law  untouched.     With  respect  to  exemption  or  discharge 
it  speaks  not  of  them  generally,  but  *^  by  composition  resl 
or  otherwise,'^  that  is,  by  some  other  means  then  known  to 
the  law,  as  by  the  lands  having  been  abbey  lands  and  heM 
discharged.    The  word  ''  otherwise"  cannot  surely  be  con- 
strued to  introduce  an  entirely  new  ground  of  exemption 
wholly  unkno%vn  to  the  law,  but  the  only  legitimate  meaning 
of  the  words  must  be,  that  exemption  from  or  discharge  of 
tithes  on  any  legal  ground  shall  be  sustained  and  deemed 
good  and  valid  and  indefeasible  upon  evidence  of  non-psjf" 
ment  for  a  certain  length  of  time,  instead  of  the  length  of  time 
formerly  required.     Still  the  claim  must  be  such  as  the  law 
recognises  when  shewn  to  have  been  acted  on  for  the  specified 
length  of  time,  that  is,  it  must  be  shewn  to  have  reference  to 
composition  real,  or  some  known  legal  ground  of  exemption 
or  discharge.    If  it  be  not  proved  to  be  such  a  claim,  then  it 
is  not  a  claim  to  exemption  or  discharge  by  composition  real 
or  otherwise,  within  the  meaning  of  this  act,  but  a  claim  to  ex- 
emption or  discharge  by  some  other  thing  or  cause,  or  some 
other  ground  entirely  new  and  unheard  of  before  this  act 
The  plaintiff  therefore  in  this  issue  is  driven  to  contend,  not 
that  proof  for  the  specified  length  of  time  raises  the  pre- 
sumption of  some  legal  ground  of  exemption,  for  then  it 
would  be  uncertain  whether  the  presumption  be  that  the 
lands  were  abbey  lands  held  discharged,  or  that  there  was 
a  composition  real,  and,  if  either  were  presumed,  evidence 
might  be  given  to  rebut  such  presumption,  but  that  the  act 
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has  introduced  a  new  ground  of  exemption,  namely,  non-  1843. 
payment  for  the  specified  length  of  time.  To  hold  this 
would,  as  it  appears  to  me,  be  to  reject  entirely  the  pream- 
ble of  the  act,  and  the  words  in  the  enacting  part,  **  by 
composition  real  or  otherwise,"  which  I  do  not  il^l  justified 
in  doing.  It  was  contended  for  the  plaintiff  that  holding  it 
necessary  still  to  prove  a  deed  of  composition,  where  that 
is  the  supposed  ground  of  exemption,  would  be  to  defeat 
the  obvious  intention  of  the  act,  because  it  would  be  to 
require  proof  anterior  to  the  iSth  of  Elizabeth;  but  this 
argument  confounds  the  proof  of  a  fact  existing  before  that 
year  with  proof  of  length  of  time  of  non-payment,  matters 
which  are  perfectly  distinct  and  unconnected.  It  was  con- 
tended also,  that  the  very  exception  in  the  act,  ^'  unless  it 
shall  be  proved  that  such  enjoyment  (i.  e.  without  payment) 
was  bad  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing/'  shewed  that  a 
new  ground  of  exemption  was  intended  to  be  introduced, 
namely,  mere  length  of  time,  which  ought  to  have  such  a 
qualification,  and  to  which  such  a  qualification  would  be 
applicable,  whereas  it  would  be  wholly  inapplicable,  if  proof 
of  a  deed  of  composition  or  of  the  lands  being  abbey  lands 
were  still  required.  But  the  answer  is,  that  such  qualifica- 
tion would  still  be  applicable,  inasmuch  as  length  of  time 
was  the  medium  of  proof  that  the  composition  real  had 
been  acted  on,  or  that  the  abbey  lands  were  held  discharged, 
and  therefore  length  of  time  did  enter  into  each  case,  and 
the  shortening  it  might  operate  in  all  cases,  and  the  quali- 
fication was  introduced  in  order  to  prevent  non-payment, 
arising  from  private  arrangements  with  individuals  binding 
only  on  themselves,  from  being  set  up  as  adverse  enjoyment. 
Another  argument  for  the  plaintiff  is  deduced  from  the  lan- 
gaage  of  the  7th  section,  which  provides  ''  that  in  all  actions 
and  suits  it  shall  be  sufficient  to  allege  that  the  modus  or 
exemption  or  discharge  claimed  was  actually  exercised  or 
enjoyed  for  such  of  the  periods  mentioned  in  this  act  as  may 
ht  applicable  to  the  case."     The  operation  of  this  section 
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as  regards  the  pleading  of  a  modus  is  plain  enougfai  but  it 
is  indeed  difficult  to  apply  it  to  the  pleading  of  a  claim  of 
exemption  or  discharge.     The  section  does  not  say  thit  it 
shall  be  sufficient  to  allege  '*  that  no  tithe  has  been  rendered 
or  paid  for  the  period  mentioned  in  the  act/'  but  "  that  the 
exemption  or  discharge  claimed  has  been  exercised  or  en- 
joyed."    Some  exemption  or  discharge  must  therefore  be 
alleged,  and  it  is  difficult  to  see  how  any  can  be  alleged 
without  at  the  same  time  stating  the  nature  or  ground  of  the 
exemption  or  discharge^  that  is,  either  that  the  lands  were 
abbey  lands  held  discharged,  or  that  there  was  a  composition 
real,  adding  that  such  exemption  or  discharge  has  been  ac- 
tually exercised  or  enjoyed  for  the  period  mentioned  in  the 
act,  and,  if  the  ground  of  exemption  or  discharge  be  neces- 
sarily stated  in  the  plea,  surely  it  may  be  traversed.    Before 
this  act,  as  has  been  already  observed,  the  exercise  or  enjoy- 
ment need  not  have  been  stated  in  pleading,  nor  is  it  at  all 
clear  that  this  act  does  away  with  the  plea  of  nil  debet,  or 
makes  it  necessary  to  plead  specially ;  and  whether  the  new 
rules  do  or  do  not  make  it  necessary  need  not  now  be  di^ 
cussed.     At  all  events  the  7th  section  professes  to  give  tbe 
power  of  pleading  something  in  a  special  form,  which  whea 
pleaded  is  not  to  be  capable  of  being  answered  in  a  repli- 
cation, by  alleging  any  thing  which  occurred  in  tbe  iote^ 
mediate  time,  after  the  dissolution  of  the  monastery  or  the 
date  of  the  deed  of  composition,  as  before  the  act  it  migh 
have  been  answered  in  evidence.     In  effect  this  is  what  ii 
gained  by  the  act,  namely,  that  as  far  as  regards  usage  or 
length  of  time,  the  last  sixty  or  sixty-three  years  only  shall 
be  looked  to.     It  is  true  that  the  strongest  proof  of  tke 
usage  for  that   time  is    required^  and  no  presumption  ii 
allowed  to  be  raised  from  a  shorter  usage  (sect.  8X  and  lo 
after  all  the  benefit  to  a  person  resisting  the  payment  of 
tithe  may  not  be  very  great ;  but  that  is  not  the  queitioo ; 
the  question  is,  what  was  meant  by  the  legislature?    Ami 
this  we  must  collect  as  well  as  we  can  from  the  language 
of  the  act.    No  authority  was  cited  except  an  obiter  dictum 
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of  Mr.  Baron  Alderson,  in  Thorpe  v.  Mattingley{a),  which      '  1843. 

merely  shews  that  the  statute  in  question  did  not  apply  to 

that  question,  but  was  no  decision  at  all,  nor  intended  so 

to  be  upon  the  point  now  before  us.     For  these  reasons,        Clat. 

I  im  of  opinion  that  the  ruling  of  the  learned  judge  was 

right,  and  the  rule  for  a  new  trial  must  be  discharged. 

I  am  sorry  that  a  difference  of  opinion  exists  in  the  Court 
opon  this  question ;  that  difference  arose  upon  consideration 
of  the  first  ai^ument;  after  which  the  judgment  of  Vice- 
Chancellor  Wigram  in  the  case  of  Salkeld  \.  Johnston  {b) 
ippeared^  and  the  view  which  that  learned  judge  has  taken 
of  the  question  so  entirely  coincided  with  my  own,  that  I 
could  not  but  feel  much  fortified  by  it,  and  I  must  say  that 
the  second  argument,  instead  of  shaking,  has  confirmed  the 
opffiion  I  originally  formed.  I  feel  strongly  the  weight  of 
the  observations  and  of  the  authority  of  those  of  the  Court 
ftom  whom  I  hiive  the  misfortune  to  differ,  but  they  fail  to 
coovince  my  mind  that  I  am  wrong. 

Lord  Dbnman  C.  J. — I  do  not  repeat  the  statement 

a€carately  made  by  my  learned  brothers  as  to  the  course  of 

proceedings  which  has  given  rise  to  the  present  question, 

Dor  recite  the  enactment,  which  we  are  required  to  construe. 

The  plaintiff,  applying  such  of  its  words  as  belong  to  the 

nature  of  his  claim,  asserts  that  he  has  established  that 

daim.    *'  My  evidence  (he  says)  is  admitted  to  be  good 

proof,  shewing  an  enjoyment  of  my  land  without  payment 

of  tithes,  money,  or  other  matter  in  lieu  thereof,  for  the  full 

period  required  by  the  statute,  without  consent  or  agree- 

neot:  my  claim  to  an  exemption  or  discharge  is  therefore 

valid  and  indefeasible." 

The  principle  is  not  time  alone,  but  time  and  acquies- 
cence. It  is  believed  that  few  persons  have  failed  to  bring 
away  the  impression  from  a  first  perusal  of  the  act,  that  it 
designed  these  to  constitute  a  perfect  title.     But  I  admit 

(•)  S  Y.  &  Od.  4S1.  (6)  1  Uare^  196. 
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the  propriety  of  scanning  the  enactment  with  care,  aodi  ia 
doing  BO,  I  will  assume  only  thus  much  to  be  clear«  tb&t 
evidence  of  the  enjoyment  of  land  tithe  free  renders  tomMmg 
valid  and  indefeasible^  and  then  proceed  to  inquire  what  that 
something  is.  The  subject  of  that  predicate,  or,  more 
simply,  the  nominative  case  governing  that  verb,  stands  tbas  : 
*'  All  prescriptions  and  claims  of  or  to  any  exemption  from 
or  discharge  of  tithes,  by  composition  real  or  otherwise." 
Prescription  is  a  word  of  known  legal  import.  It  means 
pleading  a  certain  title.  The  proof  of  it  is  a  totally  dif- 
ferent thing,  and  this  law  has  declared  what  the  proof  shall 
be. — It  shall  be  evidence  of  enjoyment  tithe  free  for  a 
certain  number  of  years.  The  same  remark  may  be  made 
on  a  claim  to  exemption  or  discharge  by  composition  real. 
The  law  has  expressly  declared,  not  merely  what  evidence 
shall  be  sufficient  for  establishing  the  claim,  but  that  by  which 
the  claim  shall  be  rendered  valid  and  indefeasible. 

If  any  other  meaning  be  assigned  to  these  words,  the 
enactment  is  either  entirely  inoperative,  or  extremely  mis- 
chievous: inoperative,  if  it  declared  a  right  valid  and  ind^ 
feasible,  only  on  condition  of  its  being  proved  so  by  the 
strictest  legal  evidence ;  mischievous,  if  its  sole  effect  is  to 
require  proof  of  mere  enjoyment  for  a  much  longer  period 
than  was  necessary  in  the  former  state  of  the  law. 

I  do  not  feel  myself  called  upon  to  argue  that  if  ''  anj 
exemption  or  discharge"  which  the  landowner  had  claimed 
in  his  declaration  would  have  been  sustained  by  evidence 
of  enjoyment,  it  was  equally  competent  to  him  to  rest  his 
case  at  the  trial  on  that  fact  alone,  without  then  stating  and 
proving  any  particular  ground  of  exemption.  I  am  not 
aware  that  any  argument  in  the  controversy  hinges  on  this 
point. 

Having  stated  my  opinion  on  the  sense  of  this  enactment 
considered  by  itself,  I  proceed  to  observe  on  the  reasons 
which  have  been  assigned  for  construing  it  differently.  They 
present  themselves  in  a  shape  which  entitles  them  to  the 
most  respectful  attention,  and  has  led  me  frequently  to  re* 
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view  with  the  utmost  diffidence  the  conclusion  to  which  I  i84d. 
had  come.  They  have  appeared  to  my  learned  brothers  so 
powerful  and  weighty,  as  to  require  from  them  the  able 
judgments  just  pronounced,  and  have  been  deliberately  pro- 
mulgated by  the  eminent  judge  in  equity  who  has  been  so 
often  named. 

I  am  happily  spared  the  delicate  task  of  inquiring  how 
far  the  decision  of  Vice-Chancellor  Wigram,  in  Johnston  v. 
MMd  (a),  might  be  binding  on  this  Court  as  an  authority ^ 
by  his  Honour's  own  statement,  that  he  ^'  should  be  bound 
to  come  to  that  decision,  whatever  might  be  the  judgment" 
of  this  Court  in  the  case  now  before  us.     For  this  reason, 
because  '*  the  facts  of  the  two  cases  differ  materially,"  he 
declined  to  postpone  giving  that  judgment.     The  different 
opinion  then  which  I  have  formed  and  am  bound  in  the 
discharge  of  my  duty  to  declare,  implies  no  conflict  with 
the  judicial  authority  of  that  learned  and  distinguished  per- 
son, who  has  but  availed  himself  of  an  opportunity,  unne- 
cessarily given,  during  the  discussion  of  one  question,  for 
proclaiming  his  sentiments  upon  another.     His  acute,  in- 
genious and  practised  mind  cannot  fail  to  throw  light  on 
any  legal  materials  on  which  it  may  choose  to  exercise  its 
powers,  and  we  may  safely  assume  that  nothing  which  can  be 
effectually  urged  will  have  been  omitted  from  his  recorded 
judgment. 

The  Vice-Chancellor  launches  his  dissertation  by  de- 
scribing, with  accuracy  and  perspicuity,  the  state  of  the  law 
at  the  time  of  passing  Lord  Tenterden's  act.  He  observes 
that  there  could  be  no  exemption  from  tithes  in  the  hands 
of  a  layman,  except  by  proof  that  the  lands  belonged  to  one 
of  the  greater  monasteries  at  the  time  of  the  dissolution, 
and  that  they  were  then  held  discharged  of  tithe,  which  second 
fact  was  proved  in  practice  by  a  modern  usage  de  non  de- 
cimando,  from  which,  when  not  counteracted  by  evidence 
of  a  contrary  usage  in  earlier  times,  exemption  at  the  time 
of  the  dissolution  was  inferred.    He  then  sets  forth  the  pre- 

(a)  1  Hare,  196. 
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1843.        amble  of  the  act,  *'  Whereas  the  expense  and  incoovenieQCe 
of  suits  instituted  for  the  recovery  of  tithes  may  and  oiqijbt 
to  be  prevented   by  shortening  the  time  required  for  the 
valid  establishment  of  claims  of  a  modus  decimandi,  or  ex- 
emption from  or  discharge  from  tithes;"  then  recites  the 
clause  which  I  have  already  referred  to,  with  the  two  dif- 
ferent constructions  applied  to  it,  and  declares  that  he  cannot 
accede  to  that  insisted  on  by  the  landowner. 

Three  arguments  are  then  brought  to  bear  against  tbe 
latter  construction,  drawn  respectively  from  the  preamble^ 
the  enacting  clause,  and  a  later,  the  7th.  It  would  be  oa- 
becoming  to  declare  my  dissent  from  any  of  them,  withont 
fully  stating  my  reasons.  But  in  the  first  place  I  ventnit 
to  suggest  that  the  first  two  arguments,  according  to  Sir  J. 
WigrawLS  views,  ought  to  have  been  one.  If  the  enactiBg 
clause  is  decidedly  favourable  to  the  tithe-owner's  construe* 
tion,  the  preamble  may  be  fairly  called  in  to  aid  that  coi- 
struction.  It  is  only  when  the  preamble  is  used  to  restraiOf 
control  or  contradict  the  natural  sense  of  the  enacting  ptfft, 
that  it  can  be  consistently  brought  forward  as  independent 
of  it.  There  is  something  to  excite  surprise  in  a  legal  ar- 
gument, which  resorts  to  the  whole  beadroll  of  cases  bj 
which  preambles  have  been  held  to  counteract  the  phis 
words  of  an  enactment,  and  then  branches  off  into  tke 
assertion  that  this  preamble  only  forwards  its  plain  meaning 
and  express  object.  This  is  not  mentioned  by  way  of  criti- 
cism on  tbe  logical  arrangement  of  this  able  judgment,  nor 
for  the  purpose  of  arguing  ad  hominem,  but  because,  io 
dealing  with  his  Honour's  deduction  from  the  preamble,  I 
must  presume  that  the  enacting  part  is  considered  as  point- 
ing to  a  contrary  conclusion.  Besides,  some  may  be  con- 
vinced by  tbe  first  argument,  who  hold  the  second  to  be  er- 
roneous, and  it  is  right  to  shew  that  in  my  view,  if  tbe 
second  be  erroneous,  tbe  first  cannot  prevail. 

For  this  purpose,  I  must  assume  that  the  enactment, 
taken  by  itself,  would  enable  the  landowner  to  set  up  bis 
enjoyment  of  the  land  tithe  free,  as  establishing  its  exeop- 
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tion  from  tithe.  But  this,  it  is  said,  could  never  be  designed  1843. 
by  the  legislature,  because  the  preamble  declares  a  com- 
pletely diflferent  intention.  Its  purpose  was  merely  to  pre- 
vent the  expense  and  inconvenience  of  suits  for  tithes,  by 
shortening  the  time  required  for  the  valid  establishment  of 
a  modus  or  exemption.  The  learned  Vice-Chancellor  then 
asserts  the  cause  of  that  expense  and  inconvenience  to  be 
proclaimed  by  the  preamble  itself.  "  The  cause  was  the 
length  of  time  required  for  the  valid  establishment  of  a 
modus  or  exemption."  From  the  cause  he  takes  one  step 
fbrther,  and  asks  *'  what  were  the  cases  in  which  expense 
and  inconvenience  were  incurred?"  and  answers  **  not  cer- 
tainly those  in  which  no  legal  claims  of  exemption  from 
payment  of  tithes  might  be  made ;  for,  except  in  cases  in 
which  the  title  to  the  lands  was  deduced  from  one  of  the 
greater  monasteries^  the  enjoyment  of  the  lands  without  pay- 
ment or  render  of  tithes,  for  any  length  of  time,  was  wholly 
immaterial,  and  neither  expense  nor  inconvenience  could 
be  incurred  in  such  cases." 

I  cannot  follow  this  reasoning,  which  declares  length  of 
time  to  be  immaterial  generally  in  cases  of  exemption,  and 
then  shews  a  class  in  which  length  of  time  is  essential  to  the 
exemption.  Again :  I  cannot  agree  in  the  fact,  unless  modus 
is  to  be  struck  out  of  the  clause,  for  there  enjoyment  is  all 
in  all.  Nor  do  I  possess  any  judicial  information  that  cases 
of  exemption  might  not  be  both  expensive  and  incouve-> 
nient  to  try,  from  the  length  of  time  through  which  the  evi- 
dence may  be  carried.  The  contrary  was  asserted  in  the 
second  argument  by  a  very  competent  authority.  I  should 
indeed  have  thought  that  any  right  of  any  description,  ori- 
ginating in  very  ancient  times,  the  return  of  Richard  1st  from 
the  Holy  Land,  the  S 1  Hen.  8,  or  even  the  1 3  £/iz.,  might 
involve  the  necessity  of  tracing  back  the  actual  mode  of 
enjoyment  through  many  ages.  Where  doubts  are  raised 
as  to  the  identity  of  particular  lands,  or  the  extent  of  the 
tithe  free  boundary,  I  apprehend  that  actual  enjoyment 
might  be  not  only  material,  but  decisive. 
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1848.  But|  supposing  always  (as  I  must  agmia  guard  mysdf  by 

repeating»)  for  the  purpose  of  this  argument,  chat  the  eoict-  ^ 
^  ing  words  are  clear  for  the  exemption,   1  must  say  that^ 

Clay*        there  is  no  line  of  reasoning  so  dangerous  as  that  wl 
would  deprive  the  statute  law  of  its  fair  meaning^or  in  othi 
words   repeal  an  act  of  parliament  by  a  judicial  construe 
tion  founded  on  the  mere  fact  that  the  remedy  provided  m^ 
more  extensive  than  the  evil  to  be  cured.     It  is  enough  L«c] 
say  in  general  terms  on  this  doctrine  that  the  evil  is  but  tim« 
motive  for  legislation,  and   the  remedy  may  both  consis  ^- 
ently  and  wisely  be  extended   beyond  the  measure  of  thaat 
evil  to  every  provision  which  the  most  comprehensive  vie^rv 
of  the  law,  the  state  of  manners  and  of  society  at  large  msjr 
appear  to  render  expedient. 

On  the  second  argument,  the  wording  of  the  preamble 
itself  was  ingeniously  appealed  to,  in  opposition  to  the  con- 
fined sense  contended  for.     It  does  not  profess  to  save 
expense  in  the  conduct  of  suits  for  the  recovery  of  tithes* 
but  declares  that  *'  the  expense  and  inconvenience  of  suits 
ought  to  be  prevented."    The  suits  themselves  are  the  evil 
to  be  prevented.     They  will  be  prevented  "by  shortening 
the  time  required  for  the  valid  establishment  of  a  modus 
or  exemption/'   and  that  time  is  effectually  shortened  b; 
making  them  depend  solely  on  actual  exercise  and  enjo3f* 
ment  for  limited  periods. 

I  shall  not  now  repeat  my  observations  upon  the  enacting 
clause  itself.  But  the  V ice-Chancellor  declares  that  it  leads 
him  irresistibly  to  the  opposite  conclusion.  And  his  first 
step  in  this  process  is,  that  modus  and  exemption  are  spoken 
of  together.  He  then  asks,  *'  Can  it  have  been  intended 
that  a  modus  bad  upon  the  face  of  it,  desultory,  uncertaiSi 
or  otherwise  invalid  in  law  before  the  act,  should  be  made 
valid  by  the  operation  of  the  act  ?"  Surely  the  answer  is 
as  complete  as  easy.  A  modus  bad  on  the  face  of  it  is  no 
modus,  and  cannot  be  set  up  under  that  name.  If  the  land- 
owner chose  to  claim  in  his  feigned  issue  either  a  modus  or 
an  exemption  that  could  not  be  legal,  instead  of  claiming 
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it  in  a  form  that  ougbt  to  be  legal,  or  in  general  terms,  and         1843. 
resting  his  claim  on  evidence  of  a  money  payment  or  of  non- 
payment, he  must  abide  the  consequence  of  his  own  folly. 

Very  different  reflections  occur  to  me  from  finding  that 
io  the  act  modus  and  exemption  are  spoken  of  together. 
For,  suppose  a  modus  paid  for  sixty  years  and  three  incum- 
bencieSy  and  an  issue  then  to  be  raised  on  a  claim  for  tithe; 
the  landowner,  believing  himself  well  defended  by  this 
proof,  would  be  told  ''  You  have  not  raised  even  a  prim& 
facie  case,  for  I  have  learned  antiquarian  witnesses  to  con- 
vince the  jury  that  your  payment  is  larger  than  would  have 
been  made  before  time  of  legal  memory  in  lieu  of  these 
Allies,  and  it  follows  that  the  modus  is  rank  and  no  modus/' 
^r  his  statutable  period  may  be  overreached  by  shewing 
(<^at  in  the  time  of  Pope  Nicolas,  or  when  the  minister's  ac- 
<^ounts  were  rendered,  6  Hen,  8,  or  at  the  date  of  the  par- 
liamentary survey,  tithes  were  paid  in  kind.  In  vain  will 
Ale  landowner  truly  contend  that  he  has  adduced  all  the 
evidence  which  under  the  act  renders  his  claim  valid  and 
indefeasible.  For,  inasmuch  as  exemption  is  not  established 
^y  enjoyment,  modus  cannot  be  established  by  payment, 
^he  proof  is  of  a  money  payment  indeed,  but  the  act  does 
^ot  declare  that  proof  of  a  money  payment  shall  establish 
^  modus;  it  requires  payment  of  the  modus,  and  this  money 
pavment  cannot  be  a  modus,  because  a  modus  must  be  from 
the  time  of  Richard  the  Ist.  Such  modus  is  disproved  by 
the  proof  of  payment  of  tithe  in  kind  within  time  of  legal 
Qieniory. 

I  do  not  clearly  understand  whether  the  Vice- Chancellor 
Hiakes  any  distinction  in  this  respect  between  modus  and 
Exemption.  If  he  does,  there  does  not  appear  to  be  any 
foundation  in  argument  for  the  distinction;  if  he  does 
Hot,  the  act  becomes  a  dead  letter,  not  only  in  reference 
to  an  important  part  of  the  question,  but  for  all  practical 
purposes. 

It  is  important  to  observe,  with  refereuce  both  to  modus 
and  exemption,  that  the  time  to  be  shortened  is  not  in  the 
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words  of  the  act,  the  time  during  which  pftyments  have 
been  made,  or  lands  have  been  enjoyed  tithe  free,  bot»  ^  die 
time  required  for  the  valid  establishment  of  modaS|  or  ei- 
emption,  or  discharge."  The  act  then  may  reasonably  give 
a  valid  establishment  to  either^  by  any  mode  of  proof  which 
saves  the  necessity  of  recurring  for  any  purpose  to  those 
times  of  remote  antiquity,  in  which  all  has  become  obscure 
and  uncertain. 

With  perfect  truth  it  is  said  that  the  modus  or  ezemptioi^^ 
is  spoken  of  in  the  act  as  distinct  from  the  evidence  to  sus- — . 
tain  it.     But  the  act  was  passed  for  the  express  purposes 
of  making  that  evidence  sufficient  to  sustain  it :  to  sustains 
any  exemption,   discharge  or    modus    prescribed    for  ov 
claimed,  according  to  such  origin  as  by  law  it  may  have  huM  , 
presuming  conclusively  the  fact  of  such  legal  origin,  from  th^ 
fact  of  payment  of  modus  in  support  of  modus,  and  a  leg»l 
exemption  from  tithe  by  composition  real,  or  otherwis^^ 
from  non-payment  of  any  tithe  during  the  specified  period. 

The  7th  section  confirms  the  learned  Vice-Chancellor  i^^ 
his  view  of  the  1st.     It  enacts  that  in  all  actions  and  suit^ 
to  be  thereafter  commenced  it  shall  be  sufficient  to  alleg^^ 
that  the  modus  or  exemption  or  discharge  claimed  was  ac^"^ 
tually  exercised  or  enjoyed  for  such  of  the  periods 
tioned  in  the  act  as  may  be  applicable  to  the  case.     Hi 
Honour  does  not  understand  how  a  plea  could  be  frame 
under  the  7th  section,  which  would  avoid  putting  the  righ 
of  exemption  on  some  known  ground ;  and  I  am  aware  oi 
the  doubts  felt  by  some  of  those  best  skilled  in  pleadin^^ 
whether  such  a  plea  could  be  framed  in  case  of  an  action  at^ 
law  for  tithes.     Yet  this  appears  not  to  advance  the  argo^ 
ment,  but  to  be  ouly  another  mode  of  stating  it.     For  if 
evidence  of  the  payment  of  modus,  or  of  the  enjoyment  tithe 
free,  does,  in  the  language  of  the  statute,  render  the  claim  in 
those  respective  cases  valid  and  indefeasible,  an  allegatioB 
of  the  fact  to  be  made  out  by  the  evidence  must  be  a  good 
defence. 

In  neither  section  does  the  statute  contemplate  any  other 
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answer  to  ao  allegation  of  this  kind,  than  some  proviso,         1843. 

exception,  incapacity,  disability,  contract,  agreement,  deed, 

or  writing  therein  mentioned.     But  the  7th  section  contains 

tiso  negative  words  excluding  *'  any  other  matter  of  fact  or 

of  law  not  inconsistent  with  the  simple  fact  of  the  exercise 

aod  enjoyment  of  the  matter  claimed,"  and  requiring  that 

the  same  be  ^  specially  set  forth  in  answer  to  the  allegation 

of  the  party  claiming^  and  shall  not  be  received  in  evidence 

oil  any  general  traverse  or  denial  of  the  matter  claimed.^* 

Here  then  in  the  7tb  section,  as  we  formerly  saw  in  the 
Ist,  the  matter  claimed  is  the  thing  to  be  sustained  by  the 
evidence  of  enjoyment,  and  nothing  is  to  destroy  its  effect, 
I^Ut  provisoes  and  exceptions  and  qualifications,  in  one  way 
^^  other,  of  that  enjoyment.  The  phrase  is  not  indeed 
^lone  conclusive,  for  it  is  still  open  to  the  inquiry  "  what  is 
^be  matter  that  must  be  claimed  ?"  and  the  tithe  owner  may 
^i^e  that  it  is  a  certain  species  of  exemption  or  discharge 
^^ced  up  to  a  legal  origin,  and  requiring  to  be  proved  in 
^e  first  place,  as  introductory  to  the  evidence  of  enjoyment 
Mentioned  in  the  statute.  But  the  landowner,  as  it  seems 
^  me,  may  build  a  much  stronger  argument  on  the  entire 
silence  of  the  statute  on  the  necessity  for  any  such  state- 
ment or  proof,  in  the  absence  of  all  distinction  between 
^fae  various  possible  grounds  of  exemption  and  discharge, 
<^i  the  nature  of  the  evidence,  exclusively  required  to  sus- 
tain the  non*liability  to  tithe,  and  on  its  anticipation  of  no 
Evidence  being  adduced  in  reply,  but  such  as  goes  to  nega- 
tive or  explain  the  fact  of  payment  in  case  of  a  modus  being 
claimed,  or  the  fact  of  enjoyment  when  the  claim  is  for  ex- 
emption or  discharge,  but  most  of  all,  on  the  worthlessness 
of  the  boon  tendered. 

The  claim  indeed  would  be  merely  absurd,  if  the  preamble 
professed  to  shorten  the  time  for  presumption,  and  then  the 
enactment  was  to  attain  that  end  by  making  sixty  years  long 
enough,  it  being  well  well  known,  not  only  to  Lord  Tenter- 
den,  but  to  every  one  who  ever  heard  of  a  tithe  suit,  that 
a  much  shorter  period  would  suffice.    The  remedial  law 
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1843.  could  not  be  intended  to  fix  a  period,  where  none  was  fiied 
before,  and  to  extend  it  beyond  the  limit  required  in  prac- 
tice ;  the  least  tendency  to  such  a  result  would  hardly  be 
compensated  by  excusing  the  landowner  from  proof  of  the 
other  ingredients  of  modus  or  exemption. 

None  of  the  reasons  then  which  have  been  pressed  against 
the  opinion  which  I  originally  formed  have  convinced  m^ 
that  it  is  not  correct.     But  it  is  much  more  strongly  fixe^ 
by  maturer  reflection,  and  a  general  review  of  the  time  aik^ 
circumstances  under  which  it  passed,  nor  can  I  be  contented 
to  rest  the  case  in  this  defensive  position.     Some  few  sen- 
tences must  be  devoted  to  a  great  subject,  though  utterlj 
inadequate  to  a  just  display  of  it.     But  we  must  not  forgiet 
that  this  act  was  introduced  by  Lord  TerUerden  into  tlxc 
House  of  Lords,  not  merely  recommended  by  his  own  iudi- 
vidual  sanction,  but  as  emanating  from  a  commission  wbidi 
comprised  all  the  knowledge,  experience  and  wisdom  of  the 
distinguished  judges  of  the  superior  Courts  of  the  realaii 
convoked  to  devise  remedies  for  all  defects  in  the  adminis- 
tration of  justice  in  every  department,  whether  caused  by 
wilful  abuse,  by  questionable  decisions,  or  by  careless  and 
ill-considered  legislation. 

The  most  extensive  grievance  in  our  civil  institutions 
was  the  insecurity  of  property,  for  want  of  a  reasonable 
time  of  limitation.  As  early  as  in  the  IS  Edw.  1  parliameot 
was  aware  of  this  want,  and  supplied  it  by  protecting  pos- 
session when  as  old  as  the  time  of  Rich,  1.  against  certain 
legal  proceedings.  By  analogy  to  this  enactment,  the  time 
of  legal  memory  was  fixed  at  the  same  period,  but  it  was 
forgotten  that  to  give  effect  to  this  principle,  the  continual 
lapse  of  time  would  require  a  shifting  of  the  period,  and  tbe 
preposterous  negligence  of  succeeding  ages  left  the  reign  of 
Rich.  1  as  the  point  from  which  legal  memory  must  be 
dated.  Thus  the  limitation,  which  ought  to  have  afforded 
no  more  than  a  reasonable  time  for  dispossessed  persons  to 
advance  their  claim  was  extended  to  six  hundred  and  fifty 
years  and  is  daily  increasing.    It  is  hardly  credible  that  in  tbc 
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nineteenth   century  juries  were   required  to  pronounce  a         1843. 
verdict  on  oath,  respecting  matters  full  of  difficulty  as  they 
stood  in  the  year  of  our  Lord  1189*     What  could  follow 
but  obscurity,  confusion,  litigation  and  expense  ? 

The  limitation  of  actions  for  real  property  was  the  work 
of  a  later  session  and  of  another  hand,  but  Lord  Tetiterden 
in  the  last  year  of  his  attendance  in  parliament  introduced 
two  measures  with  the  same  general  object,  and  found  the 
government  and  the  legislature  fully  disposed  to  second  his 
nevrs.  On  the  1st  of  August,  1832,  the  royal  assent  was 
given  to  this  act  *^  for  shortening  the  time  of  prescription 
in  certain  cases,"  whereby  much  litigation  was  saved  in 
respect  to  rights  of  way,  rights  of  common,  and  other  ease- 
OAents,  by  making  the  enjoyment  for  certain  periods  conclu- 
*tve  proof  of  the  right.  The  leading  provision  was  in  favour 
^f  enjoyment  '^  as  of  right,"  that  is,  of  such  a  nature  that  its 
origin  could  be  reasonably  referred  to  nothing  but  some 
Hght,  though  it  were  not  capable  of  being  exactly  de-« 
Scribed.  And  on  the  9th  of  the  same  month,  the  present 
^t  became  law,  by  the  title,  "  An  Act  for  Shortening  the 
Time  required  in  Claims  of  Modus  decimandi,  or  Exemp« 
tion  from  or  Discharge  of  Tithes." 

The  recommendation  of  the  commissioners,  on  which  the 
former  act  was  founded,  is  in  the  following  terms  :  ''  We 
propose  that  legal  memory  with  respect  to  this  species  of 
property  shall  always  be  taken  to  be  sixty  years  ante  litem 
tDotam,  or  rather  that  adverse  enjoyment  during  this  period 
ahall  be  conclusive  evidence  of  a  right  to  such  profit  or 
easement.  VVithout  making  adverse  enjoyment  during  the 
new  period  of  limitation  conclusive  evidence  of  the  right, 
comparatively  little  advantage  M'ould  arise  from  the  reduced 
limit  of  legal  memory." 

If  the  principle  of  legalizing  possession  after  a  certain 
length  of  enjoyment,  being  in  truth  the  principle  on  which 
all  property  ultimately  rests,  was  fit  to  be  applied  to  other 
cases,  it  was  most  eminently  beneficial  and  needful  in  re- 
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1843.        spect  of  tithes.     The  commissioners  report  in  the  followift 

terms : — '*  As  tlie  law  now  stands,  non-payment  of  titliess 
for  any  period,  however  long,  is  no  ground  of  exemptiovB . 
In  this  respect,  an  unjust  adtantage  is  practically  enjoyed 
by  the  church.      The  general  rule,  that  long  usage  mai.3f 
have  had  a  legal  origin,  is  here  neglected.     The  usage  u 
presumed  to  be  wrongful,  and  the  burden  is  cast  upon  Htmm 
party,  in  whose  favour  it  is,  to  support  it  by  legal  evidence 
This  is  difficult  in  proportion  to  the  length  of  time  the  usage 
has  subsisted,  and  the  title  which  ought  to  be  the  safest  is 
the  most  insecure.     We  see  no  objection  to  enacting  that 
when  there  has  been  non-payment  of  tithes  as  of  right  for 
a  certain  number  of  years,  and  during  a  certain  number  of 
incumbencies,  such  non-payment  alone  shall  be  sufficient  to 
establish  the  exemption."     Similar  observations  are  made 
respecting  modus.     *'  The  attempt  to  set  aside  parochial 
and  farm  moduses  cause  much  more  vexation  and  genefti 
mischief.     Where  these  customs  exist,  they  ought  to  be 
respected  as  much  as  the  right  to  tithes  in  kind,  when  there 
is  no  modus,  or  the  right  to  the  soil  itself."     The  inconve- 
niences of  the  law,  as  it  then  existed,  are  forcibly  pointed 
out.     *'  The  first  eflfect  of  a  suit  to  set  aside  a  modus  is  to 
involve  the  incumbent  in  bitter  hostility  with  his  parish- 
ioners.    The  expense  to  both  parties  often  exceeds  the 
value  of  the  subject  in  dispute ;  but  it  falls  more  heavily 
on  the  clergyman,  because  his  opponents  are  frequently  du* 
merous  and  aid  each  other.     We  think  that  with  respect  to 
modus  and  exemptions,  a  reasonable  period  of  actual  enjoy- 
ment may  be  safely  assumed  as  the  criterion  of  the  rights  of 
the  clergy  and  the  laity." 

The  act  2  &  3  JVilL  4,  c.  100,  applies  an  effectual  remedy 
to  these  widely  spread  evils,  if  construed  as  a  prudent  avoid* 
ance  of  the  difficulties  that  belong  to  curious  researches  and 
obsolete  pretensions,  substituting  the  same  simple  criterioo 
of  rights,  which  was  adopted  in  other  cases,  die  manner  in 
which  the  parties  interested  had  understood  and  enjoyed 
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them.  But,  if  the  other  construction  is  adopted,  the  land-  1843. 
owner  is  not  secured  in  the  enjoyment  of  his  property,  as 
he  and  his  family  have  always  been  known  to  enjoy  it ;  nor 
19  the  clergyman  relieved  from  the  temptation  of  reviving 
invidious  claims,  which  had  lain  dormant  for  centuries,  either 
prudently  abandoned  or  deliberately  resigned,  from  a  con- 
scioosness  that  they  no  longer  existed  as  a  matter  of  right, 
though  the  loss  of  old  documents,  and  the  presumption 
made  by  the  law  in  favour  of  the  church,  might  leave  the 
grounds  of  exemption  susceptible  of  no  direct  proof. 

The  great  importance  of  permitting  the  landowner  to 
•ojoy  his  actual  exemption,  as  of  right,  without  defining 
that  right  with  legal  precision,  and  proving  it  as  alleged, 
is  not  apparent  at  the  first  glance,  but  a  case  like  the 
present  brings  it  into  full  view.  For  here  we  find  all 
the  evidence  of  possession,  to  which  the  law  annexes  its 
valuable  privileges,  but  it  must  go  for  nothing  if  the  land- 
owner makes  a  bad  guess  in  the  darkness  of  the  middle  ages. 
He  vainly  establishes  an  exemption  for  sixty  years  or  six 
times  sixty  years,  during  which  no  clergyman  thought  him- 
self entitled  to  tithe,  and  many  persons  have  bought  and 
sold  the  same  estate  as  tithe  free,  if  he  has  committed  him- 
self to  some  theory  respecting  its  origin,  which  he  cannot 
substantiate,  according  to  the  opinions  of  those  who  are 
now  to  judge.  As  the  penalty  of  this  mistake,  or  rather  of 
this  difference  of  opinion,  he  forfeits  the  whole  benefit  of 
the  statute,  losing,  through  some  unlucky  combination  of  its 
words,  that  benefit,  which  was  its  direct,  avowed  and  only 
useful  object. 

I  cannot  forbear  to  mention  in  this  place,  a  pamphlet 
published  by  Mr.  Eagle,  a  gentleman  well  versed  on  the 
subject,  soon  after  the  passing  of  Liord  TenterderCs  Act ; 
he  had  been  consulted  in  preparing  the  draft,  but  not  on 
the  alterations  introduced  during  its  progress  in  parliament. 
He  persuaded  himself  that  by  the  neglect  of  some  particu- 
lars, the  act  was  made  so  injurious  to  the  landowner,  that 
its  immediate  repeal  was  advisable.    But,  while  dwelling  on 
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1848.  all  its  imperfections,  real  or  sopposed^  he  never  expressed 
a  doubt  that  the  right  for  the  foture  was  mrnde  to  depeod  oo 
the  exercise  and  enjoyment  daring  the  past. 

Four  years  after  this  act,  the  great  measure  for  commu- 
tation of  tithes  became  the  law  of  the  land,  6  8c  7  WiB.  4, 
c.  71.  Many  sections  of  this  act  refer  to  exemptioo  from 
tithe ;  the  £  1st  sect,  requires  a  form  of  parochial  agreemeat 
to  be  employed,  setting  forth,  among  other  things,  whether 
any  and  what  lands  of  the  parish  are  or  have  been,  ooder 
any  and  what  circumstances,  exempt  from  payment  of  any 
and  what  tithes.  The  49th  provides  that  **  nothing  m  thil 
act  shall  revive  any  right  to  tithes  which  now  is  or  hereaftff 
shall  be  barred  by  any  law  in  force  for  shortening  this  tiiM 
required  in  claims  of  modus  decimandi,  or  exemption  from 
or  discharge  from  tithes,  or  for  the  limitation  of  actions  or 
suits  relating  to  real  property."  Here  the  very  words  of 
Lord  Tenterden^s  Act  are  rehearsed,  and  to  them  is  attri* 
buted  the  barring  of  the  right  of  tithe.  Is  it  possible  to 
deny  that  the  legislature  deemed  the  right  to  be  barred  bf 
the  evidence  enjoined,  that  is,  the  evidence  of  paymeot 
of  a  modus,  or  proof  of  actual  exemption  for  the  period 
required  ? 

The  duty  of  the  commissioners  is  to  award  to  the  clei^gj- 
man  the  rent«charge  for  which  his  tithes  are  commuted,  if 
tithes  were  received.  And  this  is  no  difficult  calculation. 
If  an  exemption  is  claimed,  they  are  to  inquire  whether  it 
has  existed,  and,  so  far  as  it  has  actually  existed,  it  will  stilt 
be  proper  to  ascertain  the  facts  and  circumstances  attending 
the  exemption  as  they  may  bring  the  case  within  some 
proviso  or  exception.  But  I  cannot  believe  that  proof  of 
actual  exemption  is  to  lose  the  effect  assigned  to  it  by  the 
result  of  any  speculation  in  which  the  commissioners  naj 
indulge  respecting  its  origin,  or  that ''  the  facts  and  circum- 
stances of  the  exemption"  are  words  at  all  descriptive  of 
such  an  investigation. 

1  may  be  thought  to  have  dwelt  too  long  upon  extraneous 
circumstances  which  preceded,  accompanied  and  followed 
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this  great  enactment :  they  are  sometimes  dangerous  guides  1843. 
in  the  judicial  construction  of  public  acts,  which  ought  to 
speak  for  themselves.  Yet  when  the  Vice-Chancellor  de- 
clares his  belief  that  the  construction,  which  seems  to  me 
correct,  would  '*  sweep  from  the  church,  by  a  side  wind, 
a  material  branch  of  its  revenues/'  I  think  this  history 
affords  legitimate  proof  that  its  object  was  announced  be- 
forehand, and  must  have  been  fully  understood  in  both 
Houses  of  Parliament,  when  they  adopted  the  measure. 
The  church  was  not  taken  by  surprise;  but,  represented 
by  some  of  the  ablest  prelates  that  she  could  boast  in  any 
age;  and  defended  and  advised  by  men,  not  more  distin- 
guished by  learning  than  by  attachment  to  her  interests,  she 
wisely  sacrificed  some  '*  unjust  advantages/'  and  a  small 
and  doubtful  portion  of  her  revenue,  to  charily,  religion  and 
peace. 

For  the  reasons  1  have  given,  I  am  of  opinion  that  plain- 
tiff was  entitled  to  a  verdict,  having  brought  himself  within 
the  plain  meaning  of  the  act,  within  its  notorious  object,  and 
not  less,  as  1  think,  within  its  sound  legal  construction. 

Any  difference  of  opinion  between  any  of  my  learned 
brothers  and  myself  must  be  felt  by  me  as  a  misfortune :  in 
the  present  instance  1  confess  that  it  gives  me  the  deepest 
concern.  We  all  unite  however  in  the  wish  that  the  ques- 
tion should  be  carried  forward  to  some  higher  tribunal,  and 
as  no  means  for  doing  this  have  occurred  to  us,  but  by 
ordering  a  new  trial,  1  understand  that  my  brother  Co/«ric/ge 
withdraws  his  opinion,  in  order  that  it  may  proceed.  All 
the  facts  are  however  undisputed,  and  we  expect  that  no 
farther  expense  shall  be  incurred  in  trying  them ;  some  ex- 
pedient for  raising  the  legal  questions  may  easily  be  found. 

Rule  absolute  for  a  new  trial,  Coleridge  J.  withdraw- 
ing his  opinion  in  order  to  enable  the  Court  to  give 
judgment. 
D. 
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184S. 

Saturday,  SmiTH  V.  GoLDSWORTHY. 

Feb.  lUh. 

By  the  deed  of  COVENANT.    The  action  was  brought  for  calls  by  the 

the  <<  British     plaintiff,  as  secretary  to  the  British  Iron  Company. 

Iron  Com-  The  declaration  stated  the  company's  deed  of  settlement 

D&nv     exc~  — _  -^ 

cuiedin  1825,  ^^  ^^^'^  April,  1825,  between  E.  Tayler,  R.  Hoggt  since 
^^**®5V^ »      deceased,  and  W.  Martin^  of  the  one  part,  and  the  seiertl 

B,  and  C.  of  ^ 

the  one  part, 

and  the  shareholders  of  the  other,  the  latter  coveoantod  with  the  former  to  pay  MU^ 

calls  as  should  be  required  by  the  directors. 

By  the  Company's  Act,  obtained  in  1840,  the  3  &  4  Vkt.  c.  xcri.  s.  1,  it  is  MftCted, 
that  all  actions,  &c.  for  any  injury  done  to  the  company's  properly,  or  upon  liabili^to 
the  company  in  respect  of  any  bonds,  covenants,  bills  of  exchange,  contracts,  &c.,  wbicb 
already  have  been,  or  hereafter  shall  be  entered  into  with  the  company,  or  aiAardii  tk 
said  company  is  or  shall  be  interested,  shall  and  may  be  carried  on  in  the  name  of  the 
secretary  for  the  time  being. 

Heldf  ihtit  an  action  for  calls,  on  a  covenant  entered  into  with  the  parties  to  thedsad 
of  settlement  of  the  first  part,  was  properly  brought  in  the  name  of  the  secretary. 

By  sect.  11,  a  memorial  of  the  names,  &c.  of  the  secretary,  directors,  and  proprielon 
was  to  be  inrolled  in  Chancery  twelve  months  after  the  passing  of  the  act. 

By  sect.  12  it  is  enacted,  <Uhat  until  the  first  memorial  shall  have  been  diilr  in* 
rolled,  &c.  no  action,  &c.  shall  be  commenced,  &c.  under  the  authority  of  this  act 

Held,  no  objection,  on  general  demurrer,  that  the  declaration  did  not  shew  chat  the 
memorial  had  been  duly  inrolled. 

Quare  whether  the  objection  would  hare  been  good  on  special  demarrer. 

By  the  deed  of  settlement  it  was  provided,  *'  that  the  direction  and  maoagemeotof 
the  affairs  of  the  company  should  be  confined  to  sixteen  directors;''  and  by  claose  lOS 
It  was  provided,  **  that  the  directors  of  the  company  shall  never  consist  of  more  or  kn 
than  sixteen." 

By  clause  29  of  the  deed  it  was  provided,  that  for  the  better  condact  and  manage- 
ment of  the  affairs  of  the  company,  it  should  be  lawful  for  a  special  general  meedog  to 
alter  or  annul  any  of  the  clauses  of  the  deed,  and  to  make  new  regulations.  PronOed 
always,  that  such  new  regulations  did  not  alter  any  of  the  regulations  established  by  tbf 
deed,  <<  for  confining  the  individual  responsibility  of  each  proprietor  as  between  himself 
or  herself,  and  his  or  her  co-proprietors,  to  the  amount  of  his  or  her  shares  in  the  capital 
of  the  company  for  the  time  being.'' 

Held,  that  the  39th  clause  authorised  a  special  general  meeting  to  reduce  the  number 
of  directors. 

The  deed  of  settlement  provided,  ^*  that  the  capital  of  the  company  should  eoosiitaf 
the  sum  of  2,000,000/.,  divided  into  20,000  shares  of  100/.  each, '  and 

In  1826  a  special  general  meeting  determined  that  the  capital  of  the  company  shooM 
be  limited  to  1,000,000/.,  divided  into  20,000  shares  of  50/.  each.  In  1828  this  reaolo* 
tion  was  rescinded,  and  the  original  amount  of  capital  and  shares  re-established. 

Held,  1,  That  the  amount  of  shares  was  part  of  the  constitution  of  the  company,  and 
that  it  was  not  competent  to  the  special  general  meeting,  under  clause  29,  to  alter  the 
amount,  as  a  matter  relating  to  the  ''  managment  of  the  affairs  of  the  company." 

2.  That  the  effect  of  altering  the  amount  of  shares  was  not  to  dissolve  tne  compao/i 
but  that  the  alteration  was  simply  void. 

3.  That  the  defendant,  who  became  a  proprietor  after  the  resolution  passed  for  alter- 
ing the  amount  of  capital,  could  not  object  that  no  company  then  existed. 

4.  That,  if  the  shares  were  reduced  to  50/.  shares  by  the  nrst  resolution,  they  were  re- 
stored to  their  original  amount  by  the  second  resolution. 
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persons  who  had  agreed  to  form  themselves  into  the  said         184S. 

company,  and  to  take  shares  therein,  of  the  other  part.  '^'^s/^m^ 

Smith 
That  by  the  deed,  the  parties  of  the  second  part  cove-  «. 

Daoted  with  the  parties  of  the  first  part —  Goldswobtht 

That  they  the  said  parties  of  the  second  part,  and  the 
several  other  persons  who  should  become  proprietors, 
should  be  and  continue  a  company,  under  the  name  of  the 
British  Iron  Company,  for  sixty-one  years,  unless  the  com- 
pany should  be  sooner  dissolved,  in  pursuance  of  the  pro- 
visions for  that  purpose  thereinafter  contained. 

That  the  capital  of  the  company  should  consist  of  the 
sum  of  2,000,000/.  sterling,  divided  into  20,000  shares  of 
100/.  each,  and  should  be  raised  from  among  the  proprie- 
tors for  the  time  being  in  manner  thereinafter  mentioned. 

That  the  direction  and  management  of  the  affairs  of  the 
company  should  be  confided  to  sixteen  directors,  to  be 
chosen  from  among  the  proprietors  in  the  manner  therein- 
after mentioned. 

That  the  affairs  and  concerns  of  the  company  from 
thenceforth  be  conducted  and  managed  under  and  subject 
to  the  several  regulations,  clauses  and  agreements  therein- 
after contained,  and,  amongst  others,  the  following  regula- 
tions, clauses  and  agreements. 

The  declaration  then  set  out  several  clauses  of  the  deed, 
and,  among  others. 

Clause  17.  "That  a  majority  of  three-fourths  of  the 
number  of  votes  given  at  any  special  general  meeting 
should  be  requisite  to  decide  any  question  relating  to  the 
making  of  new  regulations  and  provisions  for  the  company, 
or  the  amending,  altering,  or  annulling  all  or  any  of  the 
existing  regulations  and  provisions  of  the  company,  or  the 
dissolution  of  the  company,  which  might  be  submitted  to 
such  meeting." 

Clause 29.  ''That  for  the  better  conduct  and  management 
of  the  company,  it  shall  be  lawful  for  a  special  general 
meeting,  called  for  the  purpose,  from  time  to  time,  to 
amend,  alter,  or  annul,  either  wholly  or  in  part,  all  or  any 

6G  2 
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1843.         of  the  clauses  of  this  deed»  or  of  the  existing  reguUUoaa 
and  provisions  of  the  company,  and  to  make  anj  oe^  c^i 
other  regulations  or  provisions  in  lieu  thereof,,  or  iu  adcL& 
GoLDswoRTBY  jj^^  thcrcto;  and  such  new  regulations  and  provisiqns^tmtc 

such  amendment,  alterations  or  annulment,  if  confirmed  iM2 
a  subsequent  special  general  meeting  called  for  the  pu^r 
pose,  at  a  distance  of  not  less  than  two  weeks  nor  mosH 
than  four  weeks   from   such  preceding  general  meeting, 
shall  in  such  case,  but  not  till  then,  be  binding  and  condvu 
sive  upon  the  proprietors.      Provided  always,  that  sucli 
amended  or  altered  regulations  and  provisions  do  np^  ex- 
tend to  amend,  alter,  or  annul  all  or  any  part  of  the  regu- 
lations and  provisions  establbhed  and  settled  by  these  pre- 
sents for  confining  the  individual  responsibility  of  each 
proprietor,  as  between  himself  or  herself  and  bis  or  her 
co-proprietors,  to  the  amount  of  his  or  her  shares  in  ^ 
capital  of  the  company  for  the  time  being/' 

Clause38«  ''That  all  powers  and  authorities  which  were 
thereby  vested  in,  and  all  duties  which  .  were  thereby 
directed  to  be  performed  by,  the  directors,  might  be  ex- 
ercised and  performed  respectively  by  the  directors  presei^ 
at  any  meeting,  being  at  least  seven  in  number^  and  should 
be  as  valid  and  efiectual,  to  all  intents  and  .piirposes^  as.  if 
the  whole  of  the  sixteen  directors  bad  been  present  at  sicb 
meeting." 

Clause  44.  ''That  it  should  be  lawful  for  thedirectoritt 
any  time  to  call  a  special  general  meeting,  by  causing  to, be 
sent  to  each  proprietor,  at  least  fourteen  days,  and  QOt 
more  than  twenty-one  days  before  the  time  for  boldifag  the 
same»  a  circular  letter  specifying  the  object  of  sucb.specjsl 
general  meeting,  and  the  place,  day  and  hour  a|^  which  H 
should  be  held." 

Clause  75.  "  That  it  should  be  lawful  for  ^be  director9 
from  time  to  time  to  come  to  a  resolution  that  all  the  pro- 
prietors for  the  time  being  of  the  company  should  ,h» 
called  upon  to  pay,  after  the  expiration  of  one  calendsr 
month  from  the  time  of  such  resolution,  a  further  instal- 
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metit  on  their  respective  shdres,  in  addition  to  the  sum  or         1843. 
ffuins  which  ntight  for  the  time  being  have  been  previously 
paid  iW  re^pedt  thereof." 

CraWe  1^;  ^That  ih  no  case  should  any  proprietor  be  Ooldsworthy 
ImWie^o' pay  at  any  onb  time  in  i-espect  of  any  otie  share  a 
larger  ttistdlmeht  than  another  proprietor;  or  td't^ayin  re- 
*|>eet  of  any  one  share  more  than  the  sum  of  100/.,  and  no 
iHattilnifint  thereafter  to  be  called  for,  on  any  one  share, 
^btjuld di^ceed  the  sum  of  5/." 

'Clatise'  140. '"That  every  pei-soh  who  should  thereafter 
acqoirt  kny  shvltii  itr  the'catiitail  of  the  compaiiy,  and  who 
piSeviotf^fy'to  ib'ch  acqiiisftidn  should  not  hav^  executed 
thii  mdentiife,  br  a  deed  of  (iovetiant  prepared  by  the  di- 
>Vttors,  by^hlcfi  he'or  she' shotild  covenJkht  to  abide  by 
the  r^gtilktibtis  of  M  compdriy,  and  who'  at  the  time  of 
Sdch  acquisitToii  should  not  b^'a  proprietor  of  the  cdthpahy 
to  all  purposes  in  respect  of  the  sharei^'  then  helcf  foy  Trim 
or  her  id  the' capital  thei-eof,  should,  as  to  all  the' insial- 
ib^h^  wh'ibh  might  th'eti  ht  due,' of  might' thereafter  be 
cftReif  foi^iii  respect  of  the  shates  6b  purchased,  and  as  td 
aTI  oth^r  duties/obligafions,  claims  and  dematids  i'li  re^p^^t 
of  the  same  shares,  be  considered  a  proprfetof  6f  the  com- 
pan]^  from  th^'tithd  of  such  purchase;  biit  as  to  aft  profitis, 

■ 

li^U^  &!t.  shbiild  not  b^  cobind'ered  a' proprietor  of  the 
company  until  he  or  she,  or  some  other  person  or  persohs 
willftig'td  beidbme  a  proprietbr  thereof  with  reSjpett  to  the 
sliares'ib'^icqiiired,  should,  at  his  or  their  own  costs  ahd  ex- 
p^nseSfliaVe  executed,  either  in  person  or  by  attorney,  lit 
the  oBite  of  the  company,  or  at  sUch  other  place  as  thd 
dir^c^br's  should  require,  a  deed  of  covenant  prepared  by 
the  directors,  by  which  he  or  she  should  covenant  to  Ob- 
serve the  covenants,  agreements,  and  provisions  contained 
in  thaV  indenture. 

The  declaration  then  proceeded,  ''  And  it  was  by  that 
indehtiire  also  Witnessed,  and  each  and  every  of  the  said 
nkitrdl  persons,  parlies' to  the  said  indenture  of  the  second 
part|'for  Vimself  and  Herself,  and  for  his  and' her  heirs,  exe* 
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cutort  and  admiDistrators,  did  thereby  seTeraDj  shI  iuEii- 
dually  covenant,  promise  and  agree,  with  and  to  the  said 
y^  Ji,  TutfleTy  li.  Ogg,  and  W.  Martin,  and  vitb  and  to  ock 

(yOLi/swoiTur  aiij  every  of  tlicni  severally  and  respectirelv,  and  «ith  asd 

to  their  and  each  and  every  of  their  respective  executors, 
administrators  and  assigns,  that  he  or  she,  the  party  so  co- 
venanting, his  and  her  executors  and  admioistrators,  should 

m 

and  vi'ould  well  and  truly  pay,  or  cause  to  be  p^d,  all  such 
instalments,  and  sum  and  sums  of  money  upon  each  and 
every  of  the  shares  which  then  were,  or  might  at  any  thae 
thereafter  be,  held  by  him  or  her  in  the  capital  of  the  com- 
pany, as  should  from  time  to  time,  or  at  any  time  there- 
after, be  called  for  by  the  directors,  in  pursuance  of  the 
power  thereinbefore  vested  in  them  for  that  purpose,  lad 
should  and  would  make  all  and  every  such  payment  at  the 
time  and  place,  and  in  the  manner  directed  by  the  said  di- 
rectors, and  specified  in  the  letter  thereinbefore  directed 
to  be  sent  to  each  proprietor,  informing  him  or  her  thereofi 
and  without  any  deduction  or  abatement  whatsoever,  aod 
according  to  the  true  intent  and  meaning  of  the  said  it- 
denture/* 

That  on  the  2dth  September,  18£6,  eight  of  the  then  di- 
rectors of  the  company  called  a  special  general  meeting  of 
the  proprietors,  &c.,  to  consider  the  expediency  of  makiog 
certain  alterations  in  the  said  indenture,  and  to  determine 
on  the  mode  of  managing  the  concerns  of  the  said  con- 
pnnv  for  the  future;  and  that  at  the  meeting  held  accord- 
ingly, on  lUc  ensuing  17th  October,  it  was  resolved  at 
>uch  meeting,  by  u  majority  exceeding  three-fourths  of  the 
>ote».  &c.  ^as  required  by  clause  17)  ^  that  the  dirccdoa 
tind  mAuagtruieut  of  the  affairs  of  the  coai|Maiy  sboald 
iheivjilter  be  coubded  to  nine  directon,^aDd  that  this  reso- 
lution was  aiiertmrvls  duly  confirmed  at  a  seoood  qpedal 
^euer*l  UKHMin^. 

Hut  a  ihird  <pccial  general  meetiag  vas  hM  oa  the 
Mh  June.  l^V.  at  which  a  re5oIatM>o  w  pissed  that  the 
number  vM  d;iYx^vv^  shottU  be  coafiatd  to  ax,  of  which 
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four,  including  the  chairman,  should  be  a  quorum;    and         1843. 

that  the  said  resolution  was  confirmed  at  a  fourth  special      "^^^^/^ 

Smith 
general  meetmg.  v. 

That  a  fifth  special  general  meeting  was  held  on  the  Goldsworthy 
1 8th  June,  1836,  at  which  so  much  of  the  last-mentioned 
resolution  as  directed  the  number  of  directors  to  be  con- 
fined to  six,  of  which  four,  including  the  chairman,  should 
be  a  quorum,  was  rescinded;  and  it  was  resolved  that 
the  direction  and  management  of  the  afi'airs  of  the  company 
should  be  for  the  future  confided  to  six  directors,  and 
that  all  powers  and  authorities  vested  in,  and  all  duties 
to  be  performed  by,  the  directors  might  be  exercised  and 
performed  respectively  by  the  directors  present  at  any 
meeting,  being  at  least  four  in  number,  and  should  be  as 
valid  and  effectual  to  all  intents  and  purposes  as  if  the 
whole  of  the  six  directors  had  been  present  at  any  such 
naeeting.  That  at  every  meeting  of  directors,  the  chair- 
man of  directors,  if  present,  should  preside ;  but  in  case 
he  should  be  absent,  that  then  the  directors  present  should 
appoint  some  one  of  their  own  body,  not  being  a  managing 
director,  to  preside  as  chairman  at  such  meeting.  That 
tbete  resolutions  were  confirmed  at  a  sixth  special  general 
meeting. 

That  on  the  20th  May,  IS39,  a  seventh  special  general 
meeting  was  held,  at  which  it  was  resolved  that  so  much 
and  such  parts  of  the  existing  regulations  or  provisions  of 
the  company  as  limit  the  number  of  directors  to  six,  and 
aa  authorize  the  directors  to  nominate  and  appoint  two  of 
that  number  to  be  managing  directors,  should  be  re- 
scinded ;  and  it  was  resolved,  that  the  direction  and 
management  of  the  affairs  of  the  company  should  be  for 
the  future  confided  to  seven  directors ;  and  that  all  powers 
aod  authorities  vested  in,  and  all  duties  to  be  performed  by, 
the  directors  might  be  exercised  and  performed  respec- 
tively by  the  directors  present  at  any  meeting,  being  at 
least  four  in  number,  and  should  be  as  valid  and  effectual, 
to  all  intents  and  purposes,  as  if  the  whole  of  the  seven 
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directors  had  been  present  at  sucb  meeting*  i   That  this  re* 

solution  was  duly  confirmed  at  an  eighth  special  general 
Smitu 
v.  meeting.  < 

GoLDswoBTHr      j«|,g  dcclaratiou  then  stated  that  by  several  indentures  of 

assignment,  executed  after  the  company *s  deed  of  aetde* 
ment,  the  first  having  been  executed  in  March,  1838^  and 
the  last  in  March,  1840,  and  some  of  them  having  bcea 
executed  before  and  some  since  the  death  of  Ogg».  the 
defendant  had  become  the  proprietor  of  several  akores  ia 
tiie  company.  By  the  last  of  such  indentures^  it  wa8«tated 
defendant  covenanted  with  Tatfler  and  Martin^  **  that  he  ike 
defendant,  his  executors  and  administrators,  sboiddand  would 
well  and  truly  observe,  performi  fulfil  aiKl  keep, all  and  singular 
the  covenants,  provisions  and  agreements,  contained  in  the 
indenture  in  this  declaration  first  mentioned,  piirporiing  tehe 
the  deed  of  settlement  of  the  said  company,  which  respeiD- 
tively  were  or  ought  to  be  observed,  performed  CuIfiQed  and 
kept  by  the  defendant  as  a  proprietor  and  member  of  the 
said  company,  and  also  all  and  every  the  rules  and  regulations 
for  the  time  being  of  the  said  company,  made  or  established 
in  pursuance  thereof,  as  fully  and  effectually,  and  in  the 
same  or  like  manner,  us  if  the  defendant  had  been  a  party 
to  and  had  signed  sealed  and  delivered  the  said  deed  of 
settlement.  And  by  the  said  indenture  in  this  declaration 
lastly  mentioned,  the  defendant  for  himself,  his  beirsy  exe» 
cutors  and  administrators,  did  further  covenant,  promise 
and  agree  with  and  to  the  said  Tayler  and  MarliM,  that  be 
the  defendant,  his  executors  and  administrators,  should  aad 
would  well  and  truly  pay,  or  cause  to  be  paid,  all  such 
instalments  and  sum  and  sums  of  money  upon  each  and 
every  of  the  shares  held  by  him  the  defendant  in  the  capital 
of  the  said  company,  as  should  or  might  from  time  to  time^ 
or  at  any  time  thereafter,  be  called  for  by  the  directors  of 
the  said  company  in  pursuance  of  the  power  vested  in 
them  by  the  said  deed  of  settlement  for  that  purpose,  aad 
should  and  would  make  all  and  every  such  paymeoCs  atlbe 
time  and  place  and  in  the  manner  directed  by  the  said 
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directore,  &c;  according  to  the  true  intent  and  meaning  of        1843 
tbedeed  of:set|riemeiit."  ^"^*^ 

Ereacb.     That  after  the  said  several  meetings  had  been  9. 

boidenas  afinesatd,  and>  after  the  making  of  the  several  Gold«worthy 
indentarea  in  the  declaration  mentioned,  and  whilst  the 
defendant  was  the  proprietor  of  the  shares  aitsigned  to  him 
as  aforesaid^  to  wit,  on  the  15th  December^  1840,  at  a 
meeting  of  directors  then  held,  five  of  the  then  directors  of 
ike  cmofMiny  came  to  a  resolution  that  all  the  proprietors 
of.  the -said  company  should  be  called  upon  to  pay  on  the 
16lh  January  then  next  a  further  instalment  of  5/.  per  share 
OQ  their,  respective  shares.  The  declaration  then  stated  due 
ntfetioe  of  tlie  call  under  the  deed,  and  the  non-payment. 

The  defendant  set  out  the  deed  on  oyer,  by  the  102nd 
claaee  of  wbick  it  was  firovided,  ^<  that  the  directors  of  the 
conpaay  shall  nev«r  consist  of  more  or  less  than  sixteen/' 

Hi8'S7th  plea  8 tated|  that  before  the  call  alleged  hfi  the 
dedaration^'to  wit^  on  the  7th  November,  1826,  a  special 
general,  meeting  of  the  proprietors  was  duly  bolden,  &Ci 
dad  that  such  meeting  passed  a  resolution  ''  that  the  capital 
to  be. raised  for  the  purposes  of  the  company  should  no 
longer  consiHt  of  the  eum  of  2,000,000^.  sterling  divided 
into  fiO^OOO  shares  of  iOOZ.  each,  as  declared  by  the  deed 
of  aeltlement,  but  should  be  limited  to  the  siim  of  1,000,000/. 
sterling) .  aad  should  be  considered  as  divided  into  20,00O 
shares  ofdOL  each,  and  that  no  proprietor  should  be  liabla 
to  pay  m  the  whole  more  than  dOt.  in  respect  of  any  one 
shave.i  .>And  the  defendant  says  he  was  not  present  at  the 
said  last  menUoned  meeting,  nor  did  he  concur  in  or  con-^ 
seni  to  the  holding  of  the  same,  or  the  passing  the  said 
reaolotion.  so  passed  as  last  aforesaid/*  The  plea  then 
stated  that  at  another  special  general  meeting,  to  wit,  on* 
Uia.4tb  December  next,  the  above  resolution  was  confirmed. 
''  And  the  defendant  says,  that  he  was  not  present  at  the 
said  last  mentioned  meeting,  nor  did  he  concur  in  or  assent 
to  4be  holding  of  the  same,  or  to  or  in  the  confirming  of  the 
iaid^reaolution*    And  the  defendant  says  that  afterwards^ 
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1843.        to  wit,  oo  the  day  and  year  last  aforesaid,  the  said  resolatioD^ 

^"  so  made  and  coDfinned  as  aforesaid,  was  carried  inia  effect 

V,  without  any  consent  or  concurrence  on  the  part  of  th^ 

GoLutwoEfUT  defendant,  and  before  the  time  when  "the  call  was  aside  a^ 

alleged  in  the  declaration/'    Verification. 

40th  plea  stated  that  the  shares  were  reduced|  in  H^m 
manner  mentioned  in  the  d7th  plea,  before  the  defeiidas^ 
became  a  proprietor;  and  after  he  became  a  proprietor,  lu 
wit,  on  the  4th  May,  1838,  and  before  the  call,  at  a  speca^ 
general  meeting,  the  resolution  was  rescinded,  witbaiii 
defendant's  concurrence,  and  that  the  resolution,  so  me- 
scinding  the  prior  resolution,  was  afterwards  confirmed  aikf 
carried  into  effect  without  his  concurrence.    Verification. 

41 8t  plea.  That  before  the  call  the  said  resolutioo  90 
made  at  the  first  special  general  meeting  in  the  declaratioB 
mentioned,  and  so  confirmed  at  the  second  special  general 
meetiDg  in  the  declaration  mentioned,  (viz.  the  resolulioD 
for  reducing  the  number  of  directors  to  nine),  had  been 
carried  into  effect  and  operation  contrary  to  the  will  tnd 
without  the  consent  of  the  defendant.    Verification. 

42nd  plea.  This  plea  set  up  the  same  defence  with 
respect  to  the  subsequent  reduction  of  the  number  of 
directors  to  six.     Verification. 

47th  plea.  That  the  special  general  meeting  in  the 
declaration  thirdly  above  mentioned  was  not  called  by  seven 
at  least  of  the  directors  of  the  said  company.     Verificatios. 

The  48th,  49th,  50tb,  51st  and  52nd  pleas  respectivel; 
set  up  the  same  defence  as  to  the  fourth,  fifth,  sixth,  seveoth 
and  eighth  special  general  meetings  mentioned  in  the  deda- 
ration,  and  concluded  with  verifications. 

Replication  to  the  d7th  plea,  that  on  the  4th  May,  18S8f 
and  before  the  call  mentioned  in  the  declaration,  the  reso- 
lution relied  upon  in  that  plea,  by  which  the  capital  of  tk 
company  was  to  be  reduced  as  in  the  plea  mentioned,  was 
rescinded  ;  and  that  afterwards,  on  the  25th  May,  the  reso- 
lution, so  rescinding  the  resolution  mentioned  in  the  plea, 
was  confirmed,  and  was  carried  into  effect  with  the  conseot 
and  concurrence  of  the  defendant  then  given.     Verification 
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Replication   to  the  40th  plea,  that   the   resolution   to         1843. 

rescind  was  carried  into  effect  with  the  consent  and  con-        ^ 

Smith 

currence  of  the  defendant.    Conclusion  to  the  country.  v. 

Replication  to  the  4l8t  plea,  that,  before  the  call  was  Oo*-"^*^®"**^ 
made,  the  resolutions  so  made  at  the  first  special  general 
meeting  in  the  declaration  mentioned,  and  so  confirmed  at 
the  second  special  general  meeting  in  the  declaration  men- 
tioned, had  been  and  were  carried  into  effect  and  operation 
with  the  consent  of  the  defendant.  Conclusion  to  the 
oonntry. 

Replication  to  the  42nd  plea.  That  before  the  call  was 
made,  the  resolution  so  made  at  the  third  special  general 
meeting,  and  so  confirmed  at  the  fourth  special  general 
meeting,  had  been  and  was  carried  into  effect  with  the  con- 
sent of  the  defendant.     Conclusion  to  the  country. 

To  the  47th,  48th,  49th,  50th,  51st,  52nd  pleas,  general 
demurrer  and  joinder  thereon. 

The  point  stated  in  the  margin  of  the  paper  books  as 
tbe  ground  of  this  demurrer  was,  that  the  resolutions  of  the 
meetings  of  the  company  set  out  in  the  declaration  had 
r^eodered  tbe  concurrence  of  seven  directors  unnecessary 
before  the  third  and  subsequent  meetings  were  held  ;  that 
by  the  first  and  second  meetings  the  number  of  directors 
was  reduced  to  nine,  with  five  a  quorum. 

To  the  replication  to  the  37th  plea,  special  demurrer,  on 
the  grounds, — That  the  company  was  utterly  and  irre- 
vocably dissolved  by  the  resolutions  stated  in  the  d7th  plea, 
and  could  not  be  recalled  into  existence  by  matter  subse- 
quent. That  it  is  not  shewn  that  the  special  general 
meetings  in  the  replication  mentioned  had  any  power  to 
make  such  resolutions  as  in  the  replication  are  stated. 
That  tbe  replication  is  a  departure  from  the  declaration. 
That  tbe  replication  is  an  argumentative  traverse  of  the  plea. 
That  thoogh  it  is  stated  in  the  replication  that  the  resolutions 
of  the  4th  May,  183B,  were  afterwards  carried  into  effect 
with  the  consent  of  the  defendant,  yet  it  is  not  shewn  that 
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such  consent  was  by  deed,  and  no  profert  is  made  of  any 
such  deedy  nor  is  it  shewn  how  such  consent  was  given. 

dMITH 

V,  To  the  replication  to  the  40th  plea^  special  demurrer,  on 

GoLDBwoRTHY  jj^^  groiuids, — That  the  replication  raises   an  immaterial 

issue,  and  takes  issue  on  an  immaterial  avermient,  viz.  that 
the  resolution  made  and  carried,  as  in  the  40th  plea  last  is 
mentioned,  was  carried  into  effect  without  the  defeodant'i 
consent.  That  it  is  not  stated  that  the  consent  in  the 
replication  mentioned  was  by  deed,  and  that  no  profert  is 
made  of  any  such  deed,  nor  is  it  stated  when  or  how  such 
consent  was  given,  or  whether  before  or  after  themakingof 
the  call.     That  the  replication  is  a  depdrtnre. 

To  the  replication  to  the  41st  plea,  special  demurrer,  on 
the  grounds, — That  the  replication  raises  an  immaterial 
issue  with  respect  to  the  averment  in  the  plea,  that  the 
resolutions  made  at  the  first  and  confirmed  at  the  second 
special  general  meeting  were  carried  into  effect  witfaoot  the 
consent  of  the  defendant  before  the  call  was  made.  That 
it  is  not  stated  such  consent  was  by  deed,  nor  is  profert 
made  of  any  such  deed. 

To  the  replication  to  42nd  plea,  special  demurrer,  on 
the  grounds, — That  it  offers  an  immaterial  issue,  whether 
such  consent  as  therein  is  averred  was  or  was  not  given,  and 
also  that  it  does  not  state  the  consent  to  have  been  by  deed. 

Joinders  in  demurrer. 

By  Stat.  3  &  4  Vict,  c.  xcvi.  (local  personal  and  public), 
intituled  "  An  Act  for  granting  certain  powers  to  the  British 
Iron  Company,"  section  1,  after  reciting  that  *' the  affairs 
and  concerns  of  the  said  company  have  been  hitherto 
carried  on  and  conducted  and  managed  under  and  subject 
to  the  rules,  regulations  and  provisions,  contained  in  a  cer- 
tain indenture  or  deed  of  settlement  bearing  dale  the  £8th 
April,  1825,  &c.  purporting  to  be  the  deed  of  settlement  of 
the  said  British  Iron  Company  as  such  rules,  regulations 
and  provisions,  or  some  of  thetn,  have  since  been  varied  or 
altered  by  resolutions  of  the  said  company,  made  in'  pur- 
suance of  powers  for  that  purpose  contained  in  the  said 
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deed  of  settlement,  and  which  resolution  have  been  indorsed        1343. 
thereon  or  subjoined  thereto:  nnd  whereas  the  capital  or       '>^s/^ 
joint  stock  of  the  said  company  consists  of  the   sum   of  ^ 

«,000,000/.,  divided  into  20,000  shares  of  100/.,  &c.:  and  Goldsworthy 
whereas  diflSculties  have  arisen,  and  may  hereafter  arise,  in 
recovering  debts  and  monies  due  to  the  said  company,'' 
&c.  &c*  it  is  enacted,  "  That  from  and  after  the  passing  of 
this  act,  all  actions  and  suits  whatsoever  against  any  person 
or  persons  already  indebted,  or  wlio  may  hereafter  be  in- 
debted to  the  said  company  called  '  The  British  Iron  Com- 
pany/ and  all  actions,  suits  and  other  proceedings  what* 
soever  in  law  or  in  equity,  for  any  injury  or  wrong  done  to 
any  real  or  personal  property  of  the  said  company,  or  upon 
or  in  respect  of  any  present  or  future  liability  or  liabilities 
to  th^  said  compfiny,  or  upon  any  bonds,  covenants,  bills  of 
exchange,  promissory  notes,  contracts  or  agreements,  which 
already  have  been,  or  hereafter  shall  be,  given  or  entered 
into  to  or  with  tlie  said  company,  or  wherein  the  said  com* 
pony  is  or  shall  he  interested,  Slc.,  Sec.,  shall  and  lawfully 
may  be  commenced ,  made,  executed,  instituted,  presented 
apd  prosecuted,  or  carried  on  in  the  name  of  the  person 
who  shall  be  the  secretary  of  the  said  company  at  the  time 
when  any  such  action,  suit  or  proceeding,  shall  be  com- 
menced or  instituted,''  &c. 

By  section  11  it  is  enacted,  that  a  memorial  of  the  names 
of  the  secretary  and  of  the  directors  and  proprietors  is  to 
b^  inroUed  in  Chancery  within  twelve  months  after  tlie 
passing  of  this  act. 

By  section  1£  it  is  enacted,  "That  until  the  Arst  memo- 
rial shall  have  been  duly  inroUed  in  manner  by  tliis  act 
directed,  no  action,  suit,  petition  or  other  proceeding  shall 
b^  commenced*  made  or  constituted  under  the  authority  of 
this  ac!^;  and  until  the  memorial  by  this  act  required  to  be 
inrolled,  in  the  event  of  any  person  or  persons  ceasing  or 
discontinuing  to  be  the  secretary,. or  adirector  or  directors^ 
or  .i|  proprietor  or  proprietors,  of  the  said  company,  shall 
have  been  inrolled  .a9  hereinbefore  mentioned,  the  persons 
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1843.        whose  names  sball  appear  in  the  last  memorial  which  shaH 
^"^^      have  been  made  as  hereinbefore  required  shall  be  and  cona 

SlfflTH 

V.  tinue  liable  to  all  such  actions,  suits,  &c.  &c. 

OoLwwoaTBY      The  points  marked  for  argument  on  behalf  of  tfie  d« 

fendant  were: — That  the  declaration  is  bad  in  substane^ 
because  it  shews  no  power  in  the  directors  to  make 
call  sued  for;  and  because  the  call  appears  to  have 
made  by  an  insufficient  number  of  directors;  and  further 
it  appears  that  the  whole  body  of  directors  was  at  the  tioKs 
of  making  the  call  incomplete;  and  further,  because  tl^ 
resolutions  stated  by  the  declaration  to  have  taken  pla.^* 
before  the  making  of  the  call  were  in  violation  of  the  pv^o 
visions  of  the  deed  of  settlement,  and  amounted  to  eithev  t 
dissolution  of  the  company,  or  to  the  breach  of  a  conditiot 
precedent  to  the  right  to  make  the  call  sued  for;  and  fim 
ther,  because  none  of  those  resolutions  are  averred  to  bavie 
been  indorsed  on  the  deed  of  settlement  as  the  resolation 
mentioned  in  the  statute  3  8c  4  Vici.  c.  xcvi,  are  tfaereifl 
stated  to  have  been,  and  therefore  it  does  not  appear  ditt 
the  provisions  of  that  act  can  have  any  application  to  i 
company  carried  on  under  those  regulations,  or  that  the 
power  of  suing  by  the  officer  contained  in  the  act  is  applh 
cable.     And  because,  even  if  the  resolutions  themselfet 
could  be  made  without  violating  the  deed  of  settlenefl^ 
the  meetings  at  which   they  were  made  appear  to  hive 
been  badly  convened,  and  by  insufficient  notices.     And 
further,  because  the   plaintiff  on   the  record  is  not  the 
proper  person  to  sue,  and  is  not  empowered  to  do  so  by 
the  act  of  parliament,  and  further,  because  the  covenant 
declared  on  is  confined  to  the  shares  mentioned  in  the  in- 
denture containing  it. 

And  the  defendant  will  contend  that  the  replication  to 
the  37th  plea  is  bad,  and  that  he  is  entitled  to  judgment 
on  the  demurrer  to  that  replication;  because  the  matters 
stated  in  that  plea,  and  not  denied  by  the  replication» 
amount  to  a  dissolution  of  the  company  before  the  making 
of  the  call  sued  for,  or  at  least  to  the  infringement  of  t 
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fimdameDtal  provision  of  the  deed  of  settlement,  and  the 

breach  of  a  condition  precedent  to  the  right  to  make  calls; 

Smith 
and  because  the  acts  stated  in  that  plea  to  have  been  done  v. 

altered  the  amount  of  the  responsibility  of  the  share-  Goldsworthy 
holders,  and  affected  them  in  a  manner  unwarranted  by  and 
inconsistent  with  the  provisions  of  the  deed  of  settlement. 
And  further,  because  the  call  stated  in  the  declaration  to 
have  been  made  is  shewn  by  the  plea  to  have  been  invalid, 
as  being  beyond  the  amount  of  the  defendant's  share,  and 
vnautborised  by  the  deed  of  settlement.  And  that  the  re- 
plication contains  no  answer  to  the  plea,  for  that  the 
matters  stated  in  the  replication  could  not  revive  the  com- 
pany when  once  dissolved;  that  the  resolutions  relied  on 
in  the  replication  are  void  and  contrary  to  the  provisions 
of  the  deed  of  settlement,  as  tending  to  increase  the  re- 
sponsibility of  members  of  the  company,  as  settled  by  that 
deed,  and  to  render  the  defendant  responsible  beyond  the 
amount  of  his  share ;  and  that  the  resolutions  stated  in  the 
replication  are  not  stated  to  have  been  indorsed  upon  the 
deed  of  settlement.  And  the  defendant  will  further  con- 
lend,  that,  from  the  37th  plea,  and  replication  thereto,  taken 
together,  it  appears  that  the  amount  of  the  capital  of  the 
company,  the  amount  of  each  proprietor's  share,  and  the 
nature  of  each  proprietor's  responsibility,  had  been  unwar- 
rantably altered  before  call  made. 

And  the  defendant  will  contend  that  the  replication  to 
the  40th  plea  is  bad,  and  that  he  is  entitled  to  judgment  on 
that  plea,  because  the  matters  stated  in  that  plea,  and  not 
denied  by  the  replication,  shew  that  the  responsibility  of 
the  defendant  was  increased  before  the  making  of  the  call, 
contrary  to  the  provisions  of  the  deed  of  settlement,  and 
that  from  those  matters,  coupled  with  the  statements  in  the 
declaration,  it  appears  that  the  amount  of  the  defendant's 
share  and  of  his  responsibility  had  been  unwarrantably 
altered  before  the  date  of  the  call.  And  further,  that  the 
replication  contains  an  answer  to  the  plea,  for  that  the 
matters  stated  in  the  plea  operated  as  a  dissolution  of  the 
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1843.  company,  or  at  least  a  breach  of  a  condition  precedent  to 
the  right  of  making  calls,  and  whether  with  or  without  the 
defendant's  consent  is  immaterial.  And  moreover,  that  the 
GoLDswoRTHY  cQUsent  alleged  is  manifestly  inoperative,  not  being  stated 

to  have  been  by  deed,  and  that  there  is  no  sufficient  state- 
ment in  the  replication  of  the  time  or  manner  of  consent 

And  the  defendant  will  contend  that  the  replication  to 
the  41st  plea  is  bad,  and  that  he  is  entitled  to  judgment  on 
that  plea,  because  it  is  stated  in  that  plea,  and  not  denied, 
that  an  alteration  in  the  constitution  of  the  company  wai 
made,  which  the  defendant  contends  was  not  authorised  hj 
the  deed  of  settlement  of  the  company,  and  either  dissolted 
the  company,  or  at  least  amounted  to  the  breach  of  a  con- 
dition precedent  to  the  right  of  making  the  call  sued  for; 
and  that  the  replication  is  no  answer  to  the  plea,  since  the 
defendant's  consent  was  immaterial,  and  it  is  not  stated 
how  or  when  he  consented,  or  that  he  consented  by  deed. 

Same  point  as  to  the  replication  to  the  42d  plea. 

And  the  defendant  will  contend  that  the  matters  stated 
in  the  47th  and  each  of  the  subsequent  pleas  shew  tbtt 
at  the  time  of  making  the  call  sued  for,  there  were  no 
persons  competent  to  make  such  call. 

The  points  marked  for  argument  on  behalf  of  the  plain- 
tiflF  were : 

That  by  the  company's  act,  3  &  4  Vict  c.  xcvi,  the  com- 
pany was  compelled,  and  at  any  rate  entitled,  to  sue  in  the 
name  of  the  secretary,  the  covenant  declared  on  being  "> 
covenant  wherein  the  company  was  interested.*' 

That  according  to  the  deed  of  settlement  declared  on 
and  fully  set  out  on  oyer,  the  alterations  in  the  constitution 
and  management  of  the  company  made  by  the  meetings  of 
the  company  as  stated  in  the  declaration,  were  such  as 
meetings  of  the  said  company  could  validly  make. 

That  the  said  resolutions  being  passed  by  one  meetiogi 
and  confirmed  by  another,  became  part  of  the  constitution 
of  the  said  company. 

That  the  several  meetings  mentioned  in  the  declaration, 
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were  called  by  the  number  of  directors  required  by  the  deed         1843. 
of  settlement,  or  such  of  the  said  resolutions  as  were  then 
IB  forcci  and  that  after  the  meeting  of  the  company  in  the 
dechration  secondly  mentioned,  and  stated  to  have  been  ^oldswortht 
bolden  November  7th|    1826,  it  was  not  necessary  that 
meetings  should  be  called  by  seven  directors. 

That  the  several  meetings  mentioned  in  the  declaration 
were  validly  called. 

That  it  is  immaterial  whether  the  resolutions  made  and 
oonfinaed  at  the  meetings  mentioned  in  the  4l8t  and  42nd 
pleas,  were  carried  into  effect  with  the  consent  of  the 
defendant,  and  so  those  pleas  are  bad,  or,  if  it  is  material, 
the  replications  to  those  pleas  are  good. 
.  That  the  defendant's  shares  were  conveyed  to  him  by 
deeds  executed  by  him,  and  that  such  deeds,  and  especially 
the  last,  containing  the  defendant's  covenant,  were  of  a  date 
subsequent  to  the  said  meetingSi  and  estop  the  defendant 
from  disputing  the  validity  of  the  resolutions  of  tliose 
meetings  on  the  ground  of  the  defendant's  assent  or  dissent. 

That  it  was  competent  to  meetings  of  the  company  to 
pass  the  resolutions  set  out  in  the  37th  and  40th  pleas,  and 
in  the  replication  to  the  37th  plea.  That  such  resolutions 
were  valid  and  binding,  and  that,  if  the  capital  of  the  com- 
pany, and  the  liability  of  the  shareholders,  were  by  the 
resolutions  of  1826  reduced,  they  were  restored  by  the 
resolutions  of  1838  to  the  amounts  mentioned  in  the  deed 
of  settlement.  That  if  the  said  resolutions  of  1826  were 
not  warranted  by  the  deed  of  settlement,  they  were  in- 
operative, and  the  call,  the  subject  of  this  action,  a  valid 
call,  and  warranted  by  the  constitution  of  the  company. 

Sir  W.  W.  FolUn  S.  G.  for  the  plaintiff(a). 

Kelly  for  the  defendant. 

Cur»  adv.  vult, 

(a)  The  case  was  argued  during  the  term,  (Jan.  20),  before  Lord 
Dennum  C.  J.,  Pattetony  Coleridge  and  WigHtman  Js. 

VOL.  HI. — O.  D.  H  H 
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1843.  Lord  Denman  C.  J. — now  delivered  the  judgment  of  th^ 

^"^^^"^■^      Court  at  follows : — ^Tbis  is  an  action  of  co?enuit  brongki 
Smitb 
9.  by  the  plaintiff,  as  secretary  to  the  British  Iroo  Coni|NUBy^ 

OoLDswoRTHT  agaiost  the  defendant,  a  member  of  the  company,  for  calla;. 

The  company's  original  deed  of  settlement  was  dated 
28th  April,  ]  825,  and  by  it  the  subscribers  coTedanted  with 
Edmund  Tayler,  Robert  Ogg,  and  William  Martm  to  pay 
such  instalments  on  their  shares  as  should  be  called  for  tj 
the  directors  in  pursuance  of  the  power  vested  in  them. 

The  defendant,  having  become  proprietor  of  many  sharei^ 
executed  an  indenture,  dated  the  7th  March,  1840,  ato 
the  death  of  Robert  Ogg,  by  which  he  covenanted  with 
Edmund  Tayler  and  William  Martin  to  observe  the  cof»* 
nants  in  the  deed  of  1825,  and  to  pay  all  such  instalments 
on  the  shares  held  by  him,  as  should  be  called  for  by  the 
directors  in  pursuance  of  the  power  vested  in  them  by  the 
deed  of  settlement. 

On  the  Sd  July,  1840,  an  act  of  parliament  was  patssd, 
which  enacted  that  **  all  actions,  suits  and  other  proceed* 
ings  whatsoever  at  law  or  in  equity,  for  any  injury  or  wrong 
done  to  any  real  or  personal  property  of  the  said  cob- 
pany,  or  upon  or  in  respect  of  any  present  or  future  liability 
or  liabilities  to  the  said  company,  or  upon  any  bonds,  en^ 
venants,  bills  of  exchange,  promissory  notes,  contracts  or 
agreements  which  already  have  been  or  hereafter  shall  bt 
given  or  entered  into  to  or  with  the  said  company,  ^ 
wherein  the  said  company  is  or  shall  be  interested/*  and 
**  generally  all  other  proceedings  whatsoever  at  law  or  in 
equity  to  be  commenced,  instituted  or  carried  on  by  orn 
behalf  of  the  said  company^  or  wherein  the  said  eomponq 
is  or  shall  be  concerned  or  interested,  against  any  person  or 
persons,  or  body  or  bodies  politic  or  corporate,  or  others, 
whether  such  person  or  persons,  or  any  of  such  persons,  or 
such  body  or  bodies  politic  or  corporate,  or  any  member  or 
members  thereof  respectively  is,  or  are,  or  shall  be,  or  shtll 
have  been  a  proprietor  or  proprietors  of  the  said  company  or 
not,  shall  and  lawfully  may  be  commenced,  made,  executed. 
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instituted,  presented  and  prosecuted  or  carried  on  in  the         1848. 
name  of  the  person  who  shall  be  secretary  of  the  said      ^^ 
company  at  the  time,  &c."     The  action  is  brought  under  v, 

this  clause.     It  is  contended,  on  the  part  of  the  defendant,  ^I'^^^o^thy 
that  the  clause  does  not  apply,  because   the  covenant  in 
question  was  entered  into,  not  with  the  company,  but  with 
Taykr  and  Martin,  and  therefore  the  action  should  have 
been  in  their  names.     A  similar  objection  was  taken  and 
overruled  in  the  Court  of  Common  Pleas  in  the  case  of 
Skbmer  v.  Lambert  (a),  except  that  the  words  of  the  act 
of  parliament  in  that  case  were  "  any  covenants  which  have 
been  already  entered  into  with  the  said  company,  or  with 
my  persons  in  trust  for  the  said  company,  or  with  anyper^ 
mfor  the  use  of  the  said  company!'  which  words  are  not 
found  in  this  company's  act;  but  the  words   ^  or  wherein 
the  tttid  company  is  or  shall  be  interested,'*  are  certainly  as 
large,  and,  according  to  a  fair  construction  of  them,  appear 
to  us  to  embrace  the  present  case,  more  particularly  as, 
Kcording  to  the  recent  decision  of  Steward  v.  Greaves  (fi)  in 
tbe  Exchequer,  at  the  sittings  after  last  Michaelmas  Term, 
whenever  a  company  may  sue  by  their  public  officer,  they 
ve  bound  so  to  do.    It  was  further  objected  that  the  de- 
claration ought  to  have  shewn  that  a  memorial  of  the  names 
of  the  secretary  and  directors  had  been  inrolled  under  the 
11th  and   12th  sections,  the  latter  of  which  forbids   the 
bringing  of  any  action  under  the  act  until  a  memorial  has 
been  inrolled.     There   is   no   special    demurrer  on   this 
Sround.     We  do  not  say  that  the  objection  could  have 
been  sustained,  even  if  there  had  been,  but  we  think  that 
U  certainly  cannot  upon   general   demurrer,  the   declara- 
tion stating  that  the  plaintiff  is  secretary  and  sues  as  the 
nominal  plaintiff,  according  to   the  act  of  parliament  on 
behalf  of  the  company.     The  main  objections,  however, 
to  the  plaintiff's  right  to  recover  were  two : — 

First.    That  the  original  number  of  directors  as  fixed  by 

(a)  4  M.  &  Or.  477.  (b)  10  M.  fr  W.  711. 

HH  2 
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184S.        the  deed  of  settlemeDt  had  been  reduced  by  successife  re- 

^■^"^^      solutions  of  the  company  from  sixteen  to  six. 
Smith 
V.  Secondly.    That  the  deed  of  settlement  having  provided 

OoLDswoBTHY  ^1,^^  j^cre  should  be  20,000  shares  of  100/.  each,  those 

shares  had  been  reduced  by  a  resolution  of  the  company 
to  60/.  each,  and  again  by  a  subsequent  resolution  raued 
as  before  to  100/.  Both  these  alterations  were  contended 
to  be  such  fundamental  alterations  in  the  constitution  of 
the  company  as  were  not  warranted  by  the  powers  given 
by  the  deed  of  settlement,  and  amounted  to  a  dissolution  of 
the  company,  or  at  all  events  vitiated  all  their  proceedii^ 
The  deed  of  settlement  provides  by  clause  €9«  ''That 
for  the  better  conduct  and  management  of  the  affairt  of  the 
company,  it  shall  be  lawful  for  a  special  general  meeting 
called  for  the  purpose,  from  time  to  time  to  amend,  alter, 
or  annul  either  wholly  or  in  part  all  or  any  of  the  clauses 
of  this  deed,  or  of  the  existing  regulations  and  provisions  of 
the  company,  and  to  make  any  new  or  other  regulations 
or  provisions  in  lieu  thereof  or  in  addition  thereto.  And 
such  new  regulations  and  provisions,  and  such  amendment, 
alterations  or  annulment,  if  confirmed  by  a  subsequent 
special  general  meeting  called  for  the  purpose,  at  a  distaooe 
of  not  less  than  two  weeks,  nor  more  than  four  weeks  from 
such  preceding  general  meeting,  shall  in  such  case,  but  not 
till  then,  be  binding  and  conclusive  upon  the  proprietors* 
provided  always  that  such  amended  or  altered  regulations 
and  provisions  do  not  extend  to  amend,  alter,  or  annul,  all 
or  any  part  of  the  regulations  and  provisions  established  and 
settled  by  these  presents  for  confining  the  individual  re- 
sponsibility of  each  proprietor,  as  between  himself  or 
herself  and  his  or  her  co-proprietors  to  the  amount  of  bis 
or  her  shares  in  the  capital  of  the  company  for  the  time 
being.'' 

The  resolutions  in  question  were  made  under  this  clause 
with  the  proper  formalities,  about  which  no  question  is 
raised,  but  it  is  contended  by  the  defendant  that  they  are 
not  within  the  authority  given  by  that  clause. 
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With  regard  to  the  number  of  directors  the  deed  also  1843. 
provides  in  the  commencement  ''  that  the  direction  and 
management  of  the  affairs  of  the  company  shall  be  con- 
fided to  sixteen  directors,  to  be  chosen  from  among  the  Goldswobthy 
proprietors  in  the  manner  hereinafter  mentioned/"  And 
by  clause  \02  it  is  provided  that  the  directors  of  the  com- 
pany shall  never  consist  of  more  or  less  than  sixteen. 

It  is  argued  from  this  latter  clause,  that  the  number  of 
sixteen  directors  was  part  of  the  constitution  of  the  com- 
pany, essential  to  its  existence  and  unalterable ;  that  the 
29th  clause  does  not  extend  to  it,  or  enable  a  special  ge- 
neral meeting  to  make  any  change  in  it,  but  is  confined  to 
regulations  for  the  conduct  and  management  of  the  affairs  of 
the  company.  Now  it  is  to  be  observed  that  the  deed  of 
settlement  in  terms  says  that  the  direction  and  management 
of  the  affairs  of  the  company  shall  be  confided  to  sixteen 
directors.  If,  therefore,  the  29th  clause  ought  to  be  con- 
fined in  the  manner  argued,  it  will  still  be  difficult  to  see 
how  the  number  of  the  directors  can  be  otherwise  than  a 
regulation  for  the  conduct  and  management  of  the  affairs  of 
the  company.  It  is  true  that  the  102nd  clause  is  positive 
in  its  terms,  that  the  number  shall  never  be  more  or  less 
than  sixteen.  But  this  must  be  construed  with  reference 
to  the  29th  clause,  which  gives  absolute  power  of  alteration 
in  all  cases  to  which  it  applies. 

Looking  at  the  several  clauses  together,  we  are  of  opinion 
that  it  was  competent  to  two  special  general  meetings 
properly  convened  to  alter  the  number  of  directors,  and 
that  the  objection  founded  on  that  alteration  fails. 

This  disposes  of  the  4l8t,  42nd,  47th,  48th,  49th,  50th, 
51st  and  52ud  pleas  in  favour  of  the  plaintiff. 

Three  or  four  cases  were  referred  to  in  this  part  of  the 
argument,  but  they  do  not  bear  very  strongly  upon  it. 
Davies  v.  Hawkins  {a)  was  an  alteration,  in  the  number  of 
persons  who  were  to  conduct  the  business  of  a  joint  stock 
brewery,  made  without  any  express  power  or  authority, 

(a)  d  Mau.  &  S.  488. 
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1843.        and  contrary  to  the  origiual  provisions.     Here  there  is  an 

"■"^^^^^      express  power  givea.     Tyrrell  v.  WooUey  (a)  was  deter- 

9.  mined  by  the  majority  of  the  Court  on  the  construction  of 

QoLDSwoRTHT  ^  power  given  to  a  committee  of  management,  the  words  of 

which  were  very  different  from  those  used  in  the  present 
case,  and  all  the  Court  agreed  in  another  view  of  that  casei 
which  was  decisive. 

The  second  objection,  as  to  the  alteration  of  the  shares 
of  the  company,  is  of  a  more  formidable  description.  The 
amount  of  the  shares  is  properly  part  of  the  constitution 
of  the  company,  and  does  not  strictly  depend  upon  any 
clause,  regulation,  or  provision  of  the  deed.  The  altere- 
tion  of  the  shares  seems  therefore  not  to  come  within  the 
meaning  of  the  29th  clause,  if  it  did,  we  should  hardly 
consider  that  the  proviso  in  that  clause  forbade  the  altera- 
tion, because  the  reduction  of  the  value  of  the  shares  could 
not  have  the  effect  of  rendering  any  proprietor  liable  m 
between  him  and  the  other  proprieton  beyond  such  reduced 
value,  although  it  might,  as  was  ingeniously  argued,  di- 
minish the  fund  to  which  he  had  to  look  for  indemnity  in 
the  event  of  being  sued  by  third  persons  for  debts  of  tbe 
company. 

Admitting  then  that  the  resolutions  of  7th  Nov.  and  4tb 
Dec.  1826,  by  which  the  shares  were  reduced,  were  not 
justifiable,  the  question  will  be  what  consequences  followed 
from  them  ?  On  the  part  of  the  plaintiff,  it  is  argued,  that 
they  were  simply  void  and  wholly  immaterial,  and  that  tbe 
shares  always  remained  in  point  of  law  100/.  shares;  or, if 
not,  that  any  mischief  which  might  arise  from  these  reso- 
lutions was  cured  by  the  subsequent  resolutions  of  4th 
May  and  5th  August,  1838,  by  which  the  value  of  the  shares 
was  restored  -,  which  resolutions  are  set  out  in  the  replica- 
tion to  the  37th  plea  and  in  the  40th  plea,  as  to  both  which 
an  issue  is  taken  whether  those  last  resolutions  were  car^ 
ried  into  effect  with  the  concurrence  of  the  defendant  it 
is  further  argued  for  the  plaintiff  that  the  act  of  parliament 

(a)  1  M.  &  Gr.  809. 
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before  referred  to,  3  &4  Vict,  c.  xcvi.,  confirmed  the  resolu- 
tions existing  at  the  time  of  its  passing,  and  so  set  up  those       TT^ 
which  restored  the  shares  to  their  original  value.  The  defend-  v, 

ant  answers,  and  we  think  rightly,  that  the  act  of  parliament,      "•^<>"" 
in  speaking  of  resolutions  made  in  pursuance  of  powers 
contained  in  the  deed  of  settlement,  must  be  taken  according 
to  the  case  of  the  Stratford,  8^c.  Railway  Company  v.  Strat- 
ton  (a),  to  refer  only  to  resolutions  legally  made,  and,  more- 
over, that  as  the  act  has  the  words,  "  and  which  resolutions 
have  been  indorsed  thereon  (that  is,  on  the  deed  of  settle- 
ment) or  subjoined  thereto,"  and  the  pleadings  do  not  shew 
the  resolutions  now  in  question  to  have  been  so  indorsed 
or  subjoined,  that  act  of  parliament  cannot  be  resorted  to 
by  the  plaintiff  to  support  the  resolutions.     The  defendant 
further  answers  that  the  effect  of  the  resolutions  reducing 
the  shares  was  to  dissolve  the  company.    We  do  not  think 
that  any  such  effect  followed,  but  rather  that  they  were 
simply  void  and  inoperative.      Neither  does  it  lie  in  the 
mouth  of  the  defendant,  who  became  a  proprietor  after 
those  resolutions   passed,  to    say   that  no  company  then 
existed.     We  think  the  shares  always  were  in  point  of 
law  100/.  shares,  and  therefore  that  the  37th  and  40th 
pleas  are  no  answer  to  the  action.     We  also  further  think, 
if  the  shares  were  reduced  at  one  time  to  50/.,  still,  that  the 
resolution  of  1838  restored  them  to  their  original  value, 
and    that   the   concurrence  of  the  defendant  in   carrying 
those  resolutions  into  effect  is  a  material  question.    Neither 
18  it  necessary  to  shew  that  such  concurrence  was  by  deed, 
for  it  no  way  alters  the  covenant  of  the  defendant.     That 
covenant  binds  him  to  observe  the  covenants  in  the  deed 
of  settlement,  which   deed  provides  for  alterations  to  be 
made  by  resolutions  not  under  seal,  but  to  be  passed  at  spe- 
cial general  meetings.     The  resolutions  themselves  are  not 
required  to  be  by  deed,  nor  can  it  be  in  any  way  requisite 
that  the  concurrence  of  the  defendant  in  them  should  be 

(o)  2  B.  &  Ad.  518. 
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by  deed.     For  these  reasons  we  are  of  opinioD  that  the 
plaiutiflf  is  entitled  to  the  judgment  of  the  Court. 

V. 

GoLDswoKTHY      ^J.  Judgment  for  the  plainUflf. 


Assumpsit.       Ass  U  M  PS  IT.  The  1  St  count  was  for  a  breach  of  warranty 

The  declara-  .     . 

tion  contained  with  respect  to  a  mare  purchased  by  plaintiff  of  defendaot. 

l8°counr'^that  ^"^  count  was  on  a  warranty  of  a  horse  purchased  bj 
plaintiff  pur-     plaintiff  of  defendant  for  60/.;  and  warranted  sound.  Breach 

chased  oi'de-  , 

fcndant  a         unsoundness. 

horse  war-  3rd  count.  Stated  that  in  consideration  that  the  plaintiff 

ranted  sound :  ,  ^    .       ,  ..      ,  •         »      i  r 

breach,  that      would  purchase  of  the  defendant  a  certain  other  horse  for 

Lwo^iTnT  ^**  ^'-^  ^^^  defendant  promised  that  the  said  horse  was  quiet 

9.  lliat  plain-  and  had  no  vice,  except  that  he  was  given  to  biting  on  the 

nV defendant  a  occasion  of  his  being  saddled;  and  on  the  occasion  of  bis 

certain  other  being  approached  in  the  stable  for  the  purpose  of  being 

ranted  quiet,  Saddled  or  cleaned.     Breach,  that  the  horse  was  not  quiet, 

&c.:  breach,     ^^^  vicious  in  other  respects  than  were  excepted, 
that  the  horse  *     ,  . 

was  not  quiet.       Pleas.   1.  Non  assumpsit  to  the  whole  declaration. 

it  t^  ^ared""*'  '^-  '^^  ^^^  ^^^^  ^^""^  ^^^^  ^^^  ™*''^  ^'**  sound. 

that  there  was  J.  To  the  second  count  that  the  horse  was  sound. 

tract  with^re-'  ^*  '^^  ^''®  ^^'""^  count  that  the  horse  was  quiet,  and 

spect  to  one  not  vicious  in  other  than  the  excepted  respects. 

horse,  and 

that  the  pro*  Issues  thereon. 

mises  in  the  ^^  application  made  by  the  defendant  under  rule  of  H.T. 

two  counts  .  . 

mentioned        4  Will.  4,  No.  6^  (Pleading  rules),  to  a  judge  at  chambers  to 

thnTconuact.  ^^^^^^  ^"^  ^^^  ^'^'''^  count,  as  being  on  the  same  subject- 

Heldf  that  matter  of  complaint,  had  been  refused, 
within  rule  7         At  the  trial  before  Erskine  J.  at  the  Somersetshire  Spring 

l^^w'h^  ^  Assizes,  1842,  the  plaintiff  proved  two  contracts  only,  the 

vides  that  one  made  on  the  purchase  of  a  mare,  and  the  other  on  tbe 

where  there 

are  several  counts  and  a  plaintiff  fails  to  establish  a  distinct  subject-matter  of  com* 
plaint  on  them,  the  verdict  shall  pass  against  him  on  each  count  which  he  shall  hare  so 
failed  to  establish ;  and  that  the  plaintiff  was  not  entitled  to  recover  on  both  counts. 
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purchase  of  a  horse.  The  horse  was  warranted  sound  and  1843. 
quiet  and  free  from  vice,  as  in  the  second  and  third  count 
stated,  and  was  proved  to  be  unsound  and  vicious  as  in 
those  counts  stated.  It  was  objected  on  behalf  of  the 
defendant  that,  as  the  plaintiff  had  proved  a  contract  as  to 
one  horse  only,  he  could  not  recover  on  both  the  second  and 
third  counts.  The  learned  judge  overruled  the  objection, 
and  the  plaintiff  had  the  verdict  generally,  damages  25/.  for 
the  mare,  and  40/.  for  the  horse. 

Bompas  Serjt.  in  the  following  term  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection.  He  relied 
upon  Holjord  v.  Dumiett  (a).  There  the  first  count  of  a 
declaration  was  upon  an  agreement  whereby  the  plaintiff 
agreed  to  let,  and  the  defendant  to  take,  certain  premises : 
the  defendant  to  keep  the  windows  and  all  other  parts  of 
the  premises,  except  the  roof  and  main  timbers  and  the 
outside,  in  repair,  and  alFeged  as  a  breach  that  he  permitted 
them  to  be  out  of  repair.  The  second  count  stated,  that 
in  consideration  that  the  defendant  had  become  tenant  to 
the  plaintiff  of  certain  other  premises,  the  defendant  pro* 
mised  to  use  them  in  a  tenant-like  manner,  and  alleged  as 
a  breach  that  he  did  not  so  use  them.  At  the  trial  one 
contract  of  demise  only,  applying  to  one  house  only,  was 
proved  ;  and  it  was  held  that  the  plaintiff  could  not  recover 
damages  in  respect  of  the  breaches  alleged  in  both  counts, 
inasmuch  as  they  must  be  taken  to  have  reference  to 
different  premises. 

Erie  and  Unthank  now  shewed  cause.  The  present  case 
is  not  within  the  rule  that  **  several  counts  shall  not  be 
allowed,  unless  a  distinct  subject-matter  of  complaint  is 
intended  to  be  established  in  respect  of  each,"  for,  although 
the  two  counts  contain  one  contract  only,  they  contain  two 
distinct  subject-matters  of  complaint,  one  complaint  being 
that  the  horse  was  unsound,  the  other  that  it  was  vicious. 

(a)  7  M.  &  W.  348. 
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These  two  matters  of  complaint  constitute  distinct  cauiei 
of  action.  A  plaintiff  need  not  set  out  the  whole  of  a  pro- 
mise in  his  count,  it  is  suflScient  to  set  out  so  much  only  si 
applies  to  the  particular  breach  which  he  makes  the  gn^ 
vamen  of  his  complaint :  Ward  v.  Smith  («),  Clarki  f. 
Gray{b),  MUet  v.  Sheward{e),  Powley  v.  Walker  {ij. 
[Patteion  J.  The  objection  is  not  that  you  should  have  set 
out  the  entire  contract  in  one  count,  but  that  you  havs 
split  your  contract,  and  call  one  contract  two.]  It  is  cletr 
that  the  two  counts  profess  to  apply  to  the  same  contract, 
the  words  *' other  horse"  in  the  last  count  are  nothing. 
This  use  of  the  word  ''  other"  in  pleading  as  to  the  sane 
matter  has  long  been  established,  and  was  specially  recom- 
mended by  Holi  C.  J.  in  Hart  v.  Lof^field(e),  and  fau 
constantly  been  used,  as  in  Parkinson  v.  Lee  {/),  and 
Snelling  v.  Lord  Huntmgfield{g)f  without  objection.  [Pt^ 
/€SOii  J.  It  was  through  the  use  of  the  word  *'  other,*'  ia 
reference  to  the  same  matter,  that  the  use  of  several  counts, 
in  reference  to  the  same  matter  was  introduced :  the  object 
of  the  new  rules  was  to  restore  the  ancient  system  of 
pleading.]  In  Bleaden  v.  Rapallo  {h),  the  declaration  con- 
tained a  count  upon  a  breach  of  contract  by  malfeasance, 
in  employing  a  vessel  for  an  illegal  purpose,  whereby  the 
vessel  was  seized,  and  also  a  count  charging  a  breach  of 
contract  between  the  parties  in  detaining  the  vessel  beyond 
the  time  for  which  she  was  hired.  An  application  to  strike 
out  the  first  count  on  the  ground  that  there  was  only  one 
contract  between  the  parties  was  refused.  It  would  be  s 
hardship  upon  the  plaintiff  to  compel  him  to  throw  his 
whole  case  into  one  count,  and  so  run  the  risk  of  failing  in 
his  proof;  and  hardship  might  result  from  this  to  the 
defendant  also,  as,  if  two  breaches  of  warranty  are  in 
the  same  count,  he  could  not  dispute  one  breach,  and  pay 

(a)  11  Price,  19.  (c)  7  Mod.  148. 

(b)  6  East,  564.  (/)  8  East,  314. 

(c)  8  East,  7.  (g)  1  C.  M.  &  R.  30. 
{d)  5  T.  R.  373.  (A)  3  M.  &  Or.  116. 


Deeke 
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money  into  Court  on  the  other.    The  present  case  is  dis-        1843. 
tiuguishable  from  Holfordy.  Dunnett  (a);  there  two  distinct 
contracts  were  alleged  on  two  distinct  considerations^  the  v. 

one  an  executory,  and  the  other  an  executed  consideration.  ^^^^* 
But  here  one  contract  only  is  alleged ;  for  the  declaration 
merely  states  that  in  consideration  of  one  thing,  the  de- 
fendant promised  to  do  two  things;  he  failed  in  doing 
either,  and  there  is  a  separate  count  on  each  breach,  but 
not  on  two  contracts. 

The  rule  on  which  the  defendant  relies  is  a  mere  rule 
of  practice  as  to  what  counts  a  judge  may  allow,  but  the 
rule  does  not  in  any  manner  affect  the  old  law  as  to  the 
sufficiency  of  evidence  in  support  of  particular  pleadings. 

JBompas  Serjt.  and  Moody  contr^  relied  upon  Holford  v. 
Dunnett  (a)  above  cited,  and  upon  Ward  v.  Bell  {b),  a  case 
before  the  new  rules,  where  there  were  several  counts  on 
one  award,  and,  after  verdict  for  the  plaintiff.  Lord  Lynd^ 
hurst  C.  B.  observed  in  his  judgment,  ^*  How  can  it  be  said 
that  all  the  counts  were  proved,  when  there  was  only  evi- 
dence of  one  submission  and  one  award  ?  We  have  decided 
the  same  point,  and  acted  upon  the  same  principle,  several 
times." 

Lord  Denman  C.  J. — I  think  it  is  impossible  to  dis- 
tinguish the  present  case  from  Holford  v.  Dunnet{a)\  and 
Ward  V.  Bell{b),  which  was  decided  just  before  the  new 
rules  were  made,  is  an  authority  which  serves  materially  to 
illustrate  them.  Those  rules  are  accompanied  by  a  new 
power  to  amend,  and  I  think  it  important  they  should  be 
carried  out  strictly,  as  their  severity  will  be  always  subject 
to  our  power  of  amending. 

Patteson  J. — I  think  this  a  clear  case.     The  plaintiff 
proved  one  count,  and  he  could  not  go  into  proof  of  another 
count,  unless  he  proved  a  second  contract     Formerly  no 
(o)  7  M.  &  W.  348.  {b)  1  C.  &  M.  848. 
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184S.  doubt  a  pleader  might  have  inserted  a  second  count  io  such 
a  case,  though  there  was  only  one  contract,  but  now  that  is 
forbidden  by  the  new  rules.  The  plaintiff  would  have  run 
no  risk  in  this  case  by  putting  his  whole  case  in  one  count, 
any  such  defect  or  variance  as  he  could  escape  by  having 
two  counts  would  have  been  cured  at  once  by  an  amend- 
ment. I  think  Holford  ▼.  Dunnett  (a)  is  a  much  stronger 
case  than  the  present.  Bleaden  v.  Rapallo  (6)  may  appeir 
inconsistent  with  Holford  v.  Dunneii  but  still  I  think  it  u 
consistent  with  the  refusal  of  the  Court  to  strike  out  one 
count  in  Bleadai  v.  Rapallo,  that  they  would  not  hvt 
allowed  the  plaintiff  to  recover  on  both  counts. 

Williams  J. — I  am  of  the  same  opinion.  If  the  plain- 
tiff was  afraid  that  he  could  not  prove  both  promises,  be 
might  either  have  confined  himself  to  the  count  containing 
the  promise  which  he  thought  he  could  prove,  or  put  the 
two  promises  in  one  count,  and,  if  he  had  proved  only  one 
promise,  he  would  have  been  relieved  by  the  judge  exer* 
cising  his  power  of  amendment. 

D.  Rule  absolute. 

(a)  7  M.  &  W.  348.  (6)  3  M.  &  Gr.  116. 


FeS;%  Williamson  v.  Heath. 

Held,  thfit  the  P ASHLEY  had  obtained  a  rule  to  shew  cause  why  the 
practice  of  the  ...  i 

taxing  officers,  Master  should  not  review  his  taxation  of  the  defendants 

direcnons^to*^  costs.  The  sum  sought  to  be  recovered  in  the  action  was 
taxing  officers   under  20L,  and  the  plaintiff  had  applied  for  a  writ  of  trial 

of  Hil   Vac  4 

W,  4/ where     before  the  sheriff.    The  defendant  opposed  this  applicationf 

the  demand  g^d  the  writ  of  trial  was  refused.  Subsequently,  the  plain- 
does  not  ex-  •  1  V  •  J 
ceed  20/.,  to      tiff  neglecting  to  go  on  to  trial,  the  defendant  obtained 

defendant's 

costs  as  well  as  plaintiflT's,  is  within  the  spirit  of  those  directions,  and  to  be  supported. 
PlaintifTin  an  action  for  less  than  ^0/.  applied  for  a  writ  of  trial:  defendant  opposed 
the  application,  and  it  was  refused.  Afterwards,  the  plaintiff  neglecting  to  take  the  cause 
to  trial,  defendant  obtained  judgment  as  in  case  of  a  nonsuit.  The  master  taxed  the 
defendant's  costs  on  the  lower  scale,  applicable  to  actions  in  which  the  demand  does 
not  exceed  %OLi — Held,  right. 
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judgment  as  in  case  of  a  nonsuit.  The  Master  consider- 
ing the  *'  directions  to  taxing  officers  of  Hilary  Vacation, 
4  Will,  4/'  applied  to  a  defendant's  costs  as  well  as  to  a 
plaintiiF's,  had  taxed  them  on  the  lower  scale  laid  down  in 
those  directions  (a). 
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1843. 


Williamson 
Heath. 


Martin  shewed  cause  (b).  The  practice  has  always  been 
to  apply  the  "  directions"  to  defendant's  costs  as  well  as  to 
plaintiff's,  although  the  directions  do  not  in  terms  so  apply. 
This  was  stated  by  counsel  in  Parsons  y.  Pitcher  (c)  to  be 
the  practice,  and  to  be  in  conformity  with  the  intention  of 
those  directions,  and  the  Court  did  not  dissent  from  the 
statement. 


Pashley  contrd.  Statutes  23  Hen.  8,  c.  15  and  ^Jac.  1, 
c.  3,  have,  in  cases  of  nonsuit,  given  the  defendant  his  costs 
generally,  ''  to  be  assessed  and  taxed  by  the  discretion  of 
the  judge  or  judges  of  the  Court  where  any  such  action^ 
&c.  shall  be  commenced;"  and  he  cannot  be  deprived  of 
this  right,  unless  by  the  express  authority  of  the  Court. 
Greetham  v.  Hundred  of  Theale  {d)  and  Wilkinson  v.  Al-* 
lot  (e)  shew  that,  under  the  above  statutes,  wherever  a  de- 
fendant is  entitled  to  costs,  so  on  the  other  hand  is  the 
plaintiff  also.  The  directions  to  taxing  officers  cannot,  in 
any  fair  construction  of  language,  be  applied  to  any  but 
plaintiff's  costs.     It  is  also  clear  from  the  proviso,  that  the 


(a)  Those  directions  require  that, 
''  in  all  actions  of  assumpsit,  debt 
or  covenant,  where  the  sum  reco- 
vered or  paid  into  Court  and  ac« 
cepted  bj^  the  plaintiff  in  satisfac- 
tion of  his  demand,  or  agreed  to 
tue  paid  on  the  settlement  of  the 
action,  shall  not  exceed  20/.  (with- 
out costs),  the  plaintiff's  costs  shall 
be  taxed  according  to  the  reduced 
scale  hereunto  annexed. 

**  Provided  that  in  case  of  trial 
before  a  judge  in  one  of  the  supe- 


rior Courts,  or  judge  of  assize, 
if  the  judge  shall  certify  on  the 
postea  that  the  cause  was  proper 
to  be  tried  before  him»  and  not 
before  a  sheriff  or  judge  of  an  in- 
ferior Court,  the  costs  shall  be 
taxed  on  the  usual  scale." 

(6)  During  the  Term  (Jan.  31), 
before  Lord  Denman  G.  J.,  Pat- 
teson,  Coleridge  and  Wightman  Js. 

(c)  6  Scott,  398. 

(d)  3  Bur.  1723. 

(e)  1  Cowp.  366. 
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1843.        directions  only  apply  where  there  has  been  a  trial,  and  the 

nj'^^^'^^'^      judge  has  had  an  opportunity  of  certifying  that  the  cause 

V.  was  proper  to  be  tried  before  him.    Where  the  case  has  beea 

Heath.       g^^^  -^^^  before  a  judge,  he  has  an  opportunity  of  knowing 

whether  it  ought  not  rather  to  have  been  tried  before  tlie 

sheriiF,  and  it  is  reasonable  that  the  judge,  by  refusing  to 

certify,  should  deprive  the  party  of  his  costs  on  the  higher 

scale.     But,  where  judgment  has  been  obtained  as  in  case 

of  a  nonsuit,  the  nature  of  the  inqairy  does  not  appear. 

If  therefore  this  rule  is  discharged,  the  defendant  will  bare 

his  costs  taxed  on  the  lower  scale,  although  if  the  cause  had 

been  tried  the  judge  would  have  certified  so  as  to  carry  the 

costs  on  the  higher  scale. 

Cur.  adv.  vuU. 

Lford  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows: — In  this  case  the  plaintiff  applied  to  a 
judge  for  a  writ  of  trial  before  the  sheriff,  the  demand  beiflg 
under  201.  The  defendant  resisted  the  application  with 
success,  and  ultimately  there  was  a  judgment  as  in  case  of 
a  nonsuit. 

The  Master  has  taxed  the  costs  on  the  lower  scale. 
On  the  part  of  the  defendant  we  are  asked  to  order  him  to 
review  this  taxation,  on  the  ground  that  the  statute  Hen*  8 
gives  the  defendant  his  costs  to  be  taxed  at  the  disCTetion 
of  the  Court,  and  that  the  Court  has  made  no  rule  on  the 
subject,  the  instructions  to  the  oiHcers  of  the  Court  under 
the  rule  of  Hilary  Vacation,  4  Will.  4,  speaking  only  of  the 
plaintiff's  costs. 

We  find  that  the  officers  in  all  the  Courts  have  applied 
that  rule  to  the  defendant's  costs  as  well  as  to  the  plaintiflTsy 
and  that  practice  has  been  recognised  and  approved  by  the 
Court  of  Common  Pleas  in  Parsons  v.  Pitcher  {a). 

We  think  that  such  practice  is  quite  within  the  spirit  of 
the  instructions  to  the  taxing  oflScers,  and  ought  to  be  sup- 
ported.    The  defendant  had  himself  prevented  this  case 

(a)  6  Scott,  998. 


Williamson 

V. 
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'om  going  to  tbe  sheriff;  and  if  the  cause  had  gone  to  trial         1848. 
efore  a  judge,  and  the  plaintiff  had  succeeded,  he  might 
D  that  account  have  been  entitled   to  recover  from  the 
efendant  according  to  the  higher  scale ;  but  the  defendant       Heath. 
innot  by  his  own  refusal  to  go  before  the  sheriff  give  him- 
lelf  costs  on  the  higher  scale. 
1).  Rule  discharged  (a). 

(a)  See  Rkhardum  v.  Kemiif  1  Dowl.  &  L.  748. 


Peirce  V.  Derry  (6). 

WhITEHURST,  in  Trinity  Term  last,  obtained  a  rule.  Plaintiff,  at 
calliog  upon  the  plaintiff  to  shew  cause  why  the  entry  of  tl»e  summer 

aSSlZcS,    xo4iAf 

judgment  in  this  cause  on  the  judgment  roll  should  not  be  obtained  a 

altered  from  the  13th  of  December,  1841,  to  the  Ist  of  J®'^||^^^29^^ 

February,  1842,  as  the  day  on  which  final  judgment  was     On  the  13th 
,  ^    ,  Dec.  following, 

completed.  before  taxa- 

The  plaintiff  had  obtained  a  verdict  on  the  trial  of  this  ^'^^  ®f  co*^?> 

.  ,  ,    plamtiff  had 

Ctteat  the  Norwich  summer  assizes,  1841 ;  damages  29/«  the  postea 

[d  Michaelmas  Term  following,  on  the  13th  December,  P^^l"*?^*^*'^^® 

°  judgment 

office,  and 
(6)  Decided  in  Easter  Term,  1843  (May  10).  judgment  en- 

tered in  the 
judgment  books,  a  blank  being  left  for  damages  and  costs. 
A  few  days  aAerwards  plaintiff  died. 

Tbe  daj  after  the  end  of  the  following  Hilary  Term  (Feb.  1,  1842),  two  terms  having 
apsed  since  the  verdict,  costs  were  taxed  at  122/.  5s.    The  blank  left  for  damages  and 
MS  in  the  judgment  book  was  then  filled  up  thus — "In  all  151/.  5s.  (1st  Feb.  1842)." 
Tbe  judgment  roll  was  afterwards  carried  in,  adjudging  151/.  5#.  for  damages  and 
«ts. 

The  judgment  roll  contained  no  reference  to  the  judgment  having  been  completed  on 
e  1st  Feb.  nor  to  the  time  of  the  taxation  of  costs,  but  the  following  entry,  which 
otained  the  only  date  given,  appeared  on  the  margin — **  Judgment  signed  the  13th 
ec  1841." 

A  writ  of  error  coram  nobis  afterwards  issued ;  the  error  assigned  was,  that  two 
rms  had  elapsed  between  the  date  of  the  verdict  and  the  date  of  completing  the  final 
dament. 

aeldf  as  judgment  appeared  on  the  roll  for  costs  and  damages,  judgment  was  not 
apleted  until  the  1st  Feb.;  and  the  Court  made  absolute  a  rule  for  substituting  that 
iteoD  tbe  roll  for  the  13th  Dec,  in  order  that  the  defendant  might  not  be  estopped 
xn  shewing  before  the  Court  of  Error  that  judgment  had  not  been  completed  wiibin 
ro  terms  after  the  verdict. 
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judgment  was  signed,  by  making  the  usual  enti;  in  the 
judgment  book,  and  the  postea  was  stamped  in  the  ordinary 
manner  at  the  judgment  office.  The  costs  had  not  thei 
been  taxed,  and  the  entry  made  on  that  day  stood  thus: 

''  Idth  December,  1841.  Norfolk.  Thomas  Peirce  v. 
Thomas  Deny,  No.  30M." 

The  defendant  died  in  the  same  term.  The  day  after 
the  end  of  the  following  Hilary  Term,  on  the  Ist  of  Febru- 
ary,  1842,  the  plaintiff  had  his  costs,  taxed  at  192/,  5f« 
under  protest  by  the  defendant  against  the  regularity  of 
such  taxation,  on  the  ground  that  the  judgment  was  not 
entered  within  two  terms  after  verdict.  On  the  same. day 
the  Master  gave  his  allocatur,  and  the  entry  in  the  judgroeot 
book  was  then  filled  up,  so  as  to  include  the  amount  of 
damages  and  costs,  and  stood  thus : 

"  Norfolk.     Thomas  Peirce  v.  Derry.    No.  3024. 
''  In  all  151/.  5s.  (1st  February,  1842).*' 

The  judgment  had  been  entered  on  the  roll,  but  the  roll 
contained  no  reference  to  the  judgment  having  been  com- 
pleted on  the  1st  February,  or  to  the  time  of  the  taxation 
of  costs,  but  the  following  entry,  which  contained  the  od; 
date  given,  appeared  on  the  margin,  "  Judgment  signed  the 
13th  day  of  December,  1841." 

The  judgment  on  the  roll  was  for  damages  and  costs  of 
increase,  and  ran  thus : 

"  Therefore  it  is  considered  that  the  plaintiff  do  recover 
against  the  said  defendant  his  said  damages,  costs  and 
charges,  by  the  jurors  aforesaid  in  form  aforesaid  assessed; 
and  also  122/.  5s,  for  his  costs  and  charges  by  the  said 
Court  of  our  Lady  the  Queen  here  adjudged  of  increase 
to  the  said  plaintiff,  with  his  assent,  which  said  damages, 
costs  and  charges  in  the  whole  amount  to  151/.  55.|  aod 
the  said  defendant  in  mercy,  &c." 

Annexed  to  the  affidavit,  on  which  the  rule  was  obtained, 
was  a  certificate  from  the  judgment  office,  that  judgment 
had  been  *'  signed  on  the  13th  December,  1841,  and  com- 
pleted on  the  1st  February,  1842." 
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A  writ  of  error  coram  nobis  had  issued.     The  error         184S. 

assigned  was,  that  two  terms,  Michaelmas  Term,  1841,  and       ^tT^""^ 
.  Peiuce 

Hilary  Terra,   184^9  ^^^  elapsed  between  the  date  of  the  9. 

yerdict  and  the  date  of  completing  the  final  judgment.  Derby. 

The  object  of  the  rule  was  to  make  the  date  of  the 

judgment  on  the  judgment  roll  agree  with  the  actual  date 

of  completing  the  judgment,  that  the  plaintiff  in  error  might 

not  be  estopped  by  the  record  from  shewing  before  the 

Court  of  Error  that  the  two  terms  had  in  fact  elapsed 

before  completion  of  the  judgment. 

R.  V.  Richards  now  shewed  cause.  The  judgment  is 
properly  entered  on  the  roll  as  of  the  13th  December,  the 
day  on  which  it  was  signed  in  the  book  at  the  judgment 
oflBce.  By  rule  3  of  H.  T.  4  Will.  4,  ''  all  judgments, 
whether  interlocutory  or  final,  shall  be  entered  of  record  of 
the  day  of  the  month  and  year,  whether  in  term  or  vacation, 
when  signed,  and  shall  not  have  relation  to  any  other 
day  (a)."  Execution  may  issue  as  soon  as  the  first  entry  is 
made  in  the  judgment  book,  and  that  entry  is  the  judgment 
for  all  practical  purposes.  By  1  8c  2  Vict.  c.  110,  s.  \7,  it 
is  enacted,  "  that  every  judgment  debt  shall  carry  interest 
at  the  rate  of  four  per  cent,  per  annum,  from  the  time  of 
entering  up  the  judgment;"  and  it  was  held  in  Fisher  v. 
Dudding(b),  that  the  time  of  entering  up  judgmetit,  within 
the  meaning  of  this  statute,  is  the  time  of  making  the  inci- 
pitur in  the  Master's  book,  and  that  interest  runs  from  that 
time.  He  referred  also  to  Cobbold  v.  Chilver{c).  [Patte- 
iOH  J.  referred  to  King  v.  Birch  (d),  where  it  was  held  that 
a  variance  between  the  fi.  fa.  and  the  incipitur  was  imma- 
terial, provided  that  the  fi.  fa.  agreed  with  the  judgment 
roll.] 

(a)  Jervis,  lleg.  Gen.  116  (4th  as  the  entry,"  within  17  Car,  2, 

«d.).  c.  8;  Barnes,  259,  261. 

(6)  9  Dowl.  P.  C.  872.    See  also  (c)  1  Dowl.  (N.  S.)  720. 

Webb  V.  Spurrell,  where  it  is  said,  ((/)  2  G.  &  D.  513. 

**  the  signing  roust  be  considered 
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Whitthur$t  contrfk.     [PattUim  J.   A  party  mvf^  if  he 
pleases,  waive  his  costs  and  sign  judgment  withoat  aoy 
taxation  whatever.]    In  this  case  the  plaintiff  did  not  waive 
his  <^ost8 ;  and  the  judgment  roll  stands  for  m  turn  made  op 
of  the  damages  recovered,  and  the  taxed  costs  of  iocreaKi 
although  the  aggregate  amount  for  which  the  judgment  now 
stands  was  not  ascertained  until  the  tasiacion.    The  tan* 
tion  did  not  take  place  until  the  day  after  Hilary  Term  bad 
expired.     The  actual  judgment,  therefore,  was  not  cooh 
plete  until  the  same  day.    The  defendant's  representativei 
have  a  right  to  require  that  the  true  date  of  the  jodgmeit 
should  appear  on  the  roll.    The  signing  of  the  jndgnieot 
has  been  considered  an  ''  entering^'  of  the  judgment  widiin 
the  statute  17  Car.  d,  c.  8 :  HeKe  v.  Baker  (a).    That  mKf 
be  so,  but  when  was  judgment  signed  in  this  case  for  Ae 
particular  amount  for  which  it  stands,  viz.  151/.  55.1    Nsl 
until  the  1st  of  February,  1842.     Until  that  day  no  such 
sum  appeared  upon  the  proceedings  in  this  case  in  mj 
form  whatever.     Tu  take  the  test  suggested  on  the  part  of 
the  plaintiff,  viz.  that  the  first  signing  of  the  judgment  ii 
really  the  judgment  itself  for  all  practical  purposes,  because 
execution  may  then  issue,  at  what  time  had  the  plaintiff 
a  right  to  issue  execution  for  the  sum  of  151/.  5s.i    The 
1st  of  February,  1842.     "Taxing  costs  and  signing  fiail 
judgment  are  considered  in  the  King's  Bench  as  contem- 
poraneous acts  :**  2  Tidd,  030  (gth  ed.).      Butler  v.  Bui- 
keley{b)f  Blackburn  v.  Kymeri^c),  and  Salter  v.  Slad€(d)f 
are  distinct  authorities  that  final  judgment  is  not  completed 
until  after  the  taxation  of  costs.     In  Butler  v.  BulkeUyH) 
a  rule  nisi  to  amend  the  declaration  and  subsequent  pro- 
ceedings   had  been   obtained   after  the  postern  had  been 
marked  for  judgment.     The  application  was  opposed  oo 
the  ground  that  an  amendment  could  not  be  made  after 
final  judgment,  but  the  Court  of  Common  Pleas  were  of 
opinion  that  judgment  was  not  final  until  completed  by  the 


(a)  Sid.  385. 
(6)  1  Bing.  2S8. 


(c)  5  Taunt  673. 
(rf)  3  N.  &  M.  fit. 
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iDsertioD  of  the  amount  of  costs,  and  made  the  rule  abso-  1843. 
lute.  So  in  Blackburn  v.  Kymer(a)  it  was  held  to  be 
Mifficient^  '*  if  the  bail  in  error  be  put  in  within  four  days 
from  the  time  when  the  allocatur  is  given  and  the  final 
judgment  signed.**  In  this  Court  also,  it  was  said  by 
Tfiunton  J.,  in  Salter  v.  Slade  (&)»  *'  I  have  always  under- 
stood that  there  was  final  judgment  when  the  costs  were 
taxed,  and  an  entry  made  in  the  margin  of  the  roll  to  aiFect 
real  estates." 

In  Fisher  v.  Duddmg{c\  which  has  been  relied  upon  for 
llie  plaintiff,  the  taxation  of  costs  was  complete  on  the  day 
when  judgment  was  entered  in  the  Master's  book. 
■■•  The  greatest  inconvenience  would  follow  if  judgments 
afe  held  to  be  complete  before  the  taxation  of  costs,  for  it 
will  then  be  uncertain  for  an  indefinite  period  to  what 
amount  the  estate  of  a  deceased  party  may  be  ultimately 
bound  by  the  judgment,  and  his  representatives  will  be 
unable  to  administer  his  estate  in  the  meantime. 

Lord  Denman  C.  J. — If  we  had  any  discretion  in  this 
matter,  we  should  not  exercise  it  so  as  to  produce  hardship 
0m  the  plaintiff.  But  we  really  have  no  discretion.  This 
is  a  matter  of  right.  It  is  clear  from  the  authorities,  that 
this  judgment  was  not  completed  until  the  1st  February, 
1842. 

Patteson  J. — Butler  v.  Bulkeley{d)f  and  the  other 
cases^  shew  that  judgment  is  not  completed  until  the  taxa- 
tion of  costs.  One  object  of  the  judgment  is  to  enable  a 
party  to  get  execution  for  his  costs.  If  he  gives  up  his 
costs  that  is  another  thing ;  but  costs  were  not  given  up  in 
this  case. 

Williams  J.  concurred. 

D,  Rule  absolute. 

(a)  6  Taunt.  672.  (c)  9  Dowl.  P.  C.  872. 

lb)  3  N.  &  M.  717.  {d)  1  Bing.  233. 
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The  QuEENy  on  the  prosecution  of  Emery,  v.  Tbe  Aider- 
man  and  Burgesses  of  Maliibsbdby  (a). 

JSJiradolr   Mandamus  to  admit  the  prosecutor  a  freemin  or 

to  adroit  a        burgess  of  the  borough  of  Malmesbury. 

iDga  costom         T^^^  ^^i^  alleged  a  custom  within  the  said  boroughi  that 

in  favour  of     jmy  gQ^  q[  ^  f^ee  burgess  or  commoner,  in  his  own  right, 
panshionere  .  r  i  •    i  i 

and  inhabiuint  he  bemg  twenty-one  years  of  age  and  married,  and  also  a 

Ret      • "  p^jjgjjjQiig,.  Qf  Qijg  Qf  jfjg  parishes  within  the  said  borough, 

denying  the  and  likewise  at  the  same  time  being  an  inhabitant  hoiiae- 

that  proseca-  '^^^l^er  in  an  entire  tenement,  and  not{b)  an  inmate  wituo 

tor  was  a  the  said  borough,  had  a  right  in  respect  thereof  to  be  1(1- 

and  house-  mitted  and  sworn  into  the  place  and  office  of  one  of  the 

holder.  freemen  or  burgesses  of  the  said  borough.    The  writ  tbea 

Three  ira-  ^  ,     .  ,  ,        , 

verses  were       went  on  to  allege  the  prosecutor  s  title  under  the  custom. 

turnTiz  Return, denying  the  entire  custom  as  above  alleged,abo 

1.  Re-assert-    denying  that  the  prosecutor  was  a  parishioner  as  alleged; 

custom.  ^°^  ^'^^  denying  that  he  was  an  inhabitant  householder  » 

2.  That  prose-  alleged. 

cutor  was  a  rr«       i  •  i  i      i    i     t 

parishioner.  J^^  this  return  the  prosecutor  pleaded  three  traverses, 

S.  That  he  was  re-asscrting  the  matters  so  denied  in  the  return, 
a  householder.  ° 

Issues  Issues  thereon. 

^  onf"?'.-  The  cause  was  tried  at   the  Wiltshire  summer  assizes, 

1  heist  issue  ' 

was  found  for    1841,  and  a  verdict  found  for  the  defendants  on  the  first 
tion^^andThe    issue,  and   for  the  prosecutor  on   the  second  and  third 

other  two  issues, 

issues  for  the 
prosecutor. 

Held,  that         g^^^  ;„  Hilary  Term,  J  842,  obtained  a  rule  on  behalf  of 
he  was  not  en-  "^ 

titled  to  the      the  prosecutor  to  shew  cause  why  the  costs  should  not  be 

costs  o  t  e       taxed  for  the  prosecutor  on  the  issues  on  which  he  had 

issues  on  '^ 

which  he  had    succeeded,  and  for  the  defendants  on  the  issue  on  which 
succeeded,         ^,        ,     ,  j    • 

under  statute    they  had  succeeded. 

4  Anne,  c.  16, 

^  R*T'  H?^'         ^"^  Decided  in  Trinity  Vacation  last  (June  5 1st).  {h)  Sk, 

2Will\l.74, 

or  Rule,  Hil.  4  Will,  4,  General  Rules  and  Regulations,  7. 
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Crowder  and  Barsiow  shewed  cause  (a). 

Erie  and  Bere  supported  the  rule.  9. 

Kynastonv.The  Mayor  of  Shrew$bury{b),  Reg.v.FaU{c),  Malmesburt. 
Reg.  V.  Mayor  of  Stafford{d\  Statute  of  Gloucester  (stat.  6 
Edw.  1,  c.  1),  Stat.  4  Jfkne,  c.  16,  s.  5,  I  Will.  4,  c.  Ql,  s.  6, 
and  J3tri{  v.  Higginsott^e),  were  referred  to. 

Cur,  adv.  vult. 

Lord  Den  MAN  C.  J.,  delivered  the  judgment  of  the 

' '  • » 

urt  as  follows: — The  writ  of  mandamus  in  this  case 
states  a  custom  in  the  borough  of  Malmesbury,  that  any 
son  of  a  free  burgess  or  commoner  in  his  own  right,  being 
tmrentT'One,  and  married,  and  a  parishioner  and  inhabi- 
tSDl  householder  in  an  entire  tenement,  and  not  an  inmate, 
within  the  borough,  has  a  right  to  be  admitted  a  freeman 
or  burgess.  It  then  states  Jolm  Emery  to  be  twenty-one, 
and  married,  the  son  of  a  burgess,  and  a  parishioner  and 
inhabitant  householder  in  an  entire  tenement.  The  return 
denies  the  custom;  also  denies  that  John  Emery  was  a 
parishioner;  and  also  denies  that  he  was  an  inhabitant 
householder  in  an  entire  tenement.  John  Emery  traversed 
tbiff  return,  re-asserting  the  three  matters  denied  by  the  re- 
torn;  on  which  issues  were  joined.  The  jury  found  for 
John  Emery  on  two  of  the  issues,  and  for  the  corporation 
CD  the  third. 

The  corporation  are  therefore  entitled  to  the  general 
costs,  which,  however,  they  have  not  taxed.  And  Emery 
baa  obtained  this  rule  to  have  his  costs  of  the  issues  found 
for  him.  He  contends  that  he  is  to  be  considered  as 
plaintiff,  and  the  corporation  as  defendants;  and  that  he  is 
entitled  to  these  costs,  either  under  the  statutes  of  4  Aune^ 
c.  l6,  s.  5,  and  9  Anne,  c.  20,  s.  5,  or  under  the  Rule  of 

(a)  In  Trinity  Term,  1842  (June  (c)  1  G.  &  D.  117. 

21),  before  Lord  Denman  C.  J.,  Pat-  [d)  4  T.  R.  689. 

tesan  and  William  Js.  (e)  5  Ad.  &  £.  83 ;  S.  C.  6  N.  & 

(6)  2  Stra,  1051.  M.  791. 
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1843.         Court,  Hilary,  2,  Will.  4, 1. 74,  or  Hilary,  4  Will.  4,  Gcoeral 

S^^^^^       Rules  and  Regulations,  7. 

The  Queen  „.  ^       •   .         i         •  . 

o.  We  are  of  opinion  that  the  corporation  cannot  be  con- 

Malmeiburt.  gidered  as  defendants,  within  statute  4  Anne,  c.  l6,  s.  5,  so 

far  as  regards  the  return  which  they  made.     It  was  not 

made  under  the  authority  of  that  act,  but  at  common  law, 

and  would  have  been  just  the  same  if  that  act  had  never 

been  passed ;  and  there  is,  in  truth,  no  pleading  of  the 

corporation  in  this  case,  except  the  joining  of  similiter  to 

the  traverses. 

Neither  is  Emery  entitled  under  statute  9  Anne^  c,  £(^  8. 
5f  for  that  act  gives  the  party  suing  out  the  writ  of  mso- 
damns  his  costs  only  where  he  succeeds  upon  the  w|iole^ 
so  as  to  have  damages  and  the  general  costa,  as  if  be  bad 
brought  an  action  for  a  false  return;  whereas  here,  if  he 
had  brought  such  action  he  would  have  failed,  and  vouid 
not  have  had  the  general  costs. 

The  Rule,  Hilary,  2  Will.  4, 1. 74,  does  not  apply;  it  le- 
lates  only  to  the  defendant's  costs  of  issues  found  for  hini» 
leaving  the  plaintiff  to  his  rights  under  the  statute  4  Am^ 
c.  16,  s.  5.  Now  Emery  is  not  the  defendant  in  this  caiei 
Although  the  person  suing  out  the  writ  of  mandamoi 
seems  to  be  so  treated  by  the  statute  9  Anne^  c.  20,  which 
enables  him (6)  to  traverse  the  return,  yet  the  same  statute 
gives  him  damages  as  in  an  action  on  the  case;  and  he  is 
clearly  in  the  nature  of  a  plaintiff,  if  not  actually  plaintiff. 

If  then  Emery  be  entitled  to  costs  at  all,  it  must  be 
under  the  early  part  of  the  7th  Rule  of  Hilary,  4  Will*  ^ 
General  Rules  and  Regulations  (a).  That  rule  was  framed 
against  several  counts  or  pleas  professing  to  be  on  the  face 
of  them  distinct,  but  which  in  truth  are  not  so,  and  pro- 
vides  that  if  on  the  trial  "  the  party  pleading  faib  to 
establish  a  distinct  subject-matter  of  complaint  in  respect 
of  each  count,  or  some  distinct  ground  of  answer  or  de- 
fence in  respect  of  each  plea,"  &c.,  "  a  verdict  and  judg^ 
ment  shall  pass  against  him  upon  each  count,  plea,  &c., 

(a)  Sect.  2.  {b)  5  B.  &  Ad.  4. 


Malmesbuby. 
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''  which  he  shall  have  so  failed  to  establish,  and  he  shall         lB4d. 
be  liable  to  the  other  party  for  all  the  costs  occasioned  by    .p.    QtrBEw 
sach  count)  plea/*  &c.  ^^      v. 

The  penalty  is  on  the  party  pleading  several  counts  or 
pleas,  and  failing  to  establish  one  or  more.  Here  the  cor- 
poration are  not  a  party  pleading  at  all;  they  have  not 
pleaded  any  counts  or  pleas,  nor  failed  to  establish  any; 
tbey  did  not  by  the  record  take  upon  themselves  to  establish 
any  thing;  but,  Emery  having  traversed  the  three  matters 
negatived  by  the  return,  the  affirmative  of  all  which  three 
it  was  necessary  for  him  to  establish,  they  have  joined  issue 
•s  tbey  were  obliged  to  do. 

It  is  very  true  that  the  corporation  are  in  fault  for  having 
denied  by  their  return  two  matters  which  have  been 
proved  against  them;  but  we  have  already  expressed  our 
opinion  that  tlie  return  cannot  be  considered  as  a  pleading 
in  this  cause;  and  therefore  we  cannot  find  any  statute, 
role  of  court,  or  practice,  which  will  authorise  us  in  giving 
Emery  the  costs  which  he  seeks. 

The  rule  must  be  discharged  without  costs. 

JD.  Rule  discharged  without  costs. 


The  Queen  v.  Thomas  and  another  (a). 

Sir  W.  W.  FOLLETT  S.  G.,  in  Easter  Term  last,  ob-  Where  the 
tamed  a  rule,  calling  upon  the  defendants,  as  chapelwardens  "s^rym^Ung, 
of  the  township  of  Haworth,  in  the  parish  of  Bradford,  held  in  pursu- 
Yorksbire,  to  shew  cause  why  a  mandamus  should  not  issue  nition  from  the 

commandine  them  to  make  and  assess  a  rate  upon  the  inha-  Consistory 

^       .  .  .  5 .  Court  to  take 

bitants  of  the  said  township,  for  levying  and  raising  the  sum  steps  for  re- 

of  76/.  12s.  lOd.,  being  the  proportion  payable  by  the  said  P^JJJ°g  ^ 

fused  to  make 
(a)  Decided  in  Trinity  Vacation  last  (June  24tli).  any  church 

rate,  and 

tbereapon  the  churchwardens  and  the  minority  made  a  rate,  this  Court  refused  a  man- 

damnt  to  the  chapelwardens  of  a  township  in  the  parish  to  compel  them  to  raise  their 

cuscomary  proportioQ  of  the  rate  so  made. 
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1843.        inhabitants  of  the  church  lay  or  rate  of  383/.  4s.  £<L,  made 
on  the  14tb  May,  1841,  upon  the  inhabitants  of  the 


The  Quccsr 

9.  parish  to  defray  the  necessary  repairs  and  expquaes  of  the 

Thomas,      parish  church  of  the  said  parish,  and  to  proceed  to  collect 

the  said  sum  of  76/.  125.  10(L,  and,  when  collected,  to  pay 

the  same  over  to  the  churchwardens  of  the  township  of 

Bradford,  in  the  same  parish. 

The  affidavits  upon  which  the  rule  was  obtained  atated 
that  the  parish  of  Bradford  consisted  of  scTeral  townships, 
and  that  die  township  of  Haworth  was  by  custom  bound 
to  raise  and  pay  one-fifth  of  the  whole  church  rate  of  the 
parish,  and  that  the  same,  when  collected^  had  been  usualljf 
paid  by  the  chapelwardens  of  Haworth  to  the  churchwardens 
of  the  township  of  Bradford,  being  another  of  the  townsh^ 
of  the  said  parish. 

That  no  church  lay  or  rate  had  been  granted  for  the 
necessary  repairs  of  the  said  parish  church  and  church  yard 
of  Bradford  aforesaid,  or  for  or  towards  the  expenses  of  the 
several  matters  and  things  necessary  to  be  provided  for  the 
decent  celebration  of  divine  service  and  offices  in  the  parish 
church,  since  1835,  although  vestry  meetings  had  since  been 
duly  convened  annually  for  that  purpose  by  the  churchwar* 
dens  of  the  said  parish  church  and  township  of  Bradford 
aforesaid  for  the  time  being,  the  majority  of  parishioners 
assembled  at  such  vestries  having  at  each  such  vestry  either 
carried  an  adjournment  of  the  meeting  for  twelve  months, 
or  refused  in  express  terms  to  grant  any  lay  or  rate ;  and 
that  for  want  of  the  necessary  funds  the  parish  church,  &c 
had  fallen  into  decay,  &c. 

That  on  the  6th  May,  1841,  a  monition  issued  from  the 
Consistory  Court  of  York,  whereby  the  churchwardens  of 
the  parish  church  were  peremptorily  monished  to  take  the 
necessary  steps  towards  putting  the  said  parish  church  in 
repair,  and  for  providing  necessaries  for  the  decent  celebra- 
tion of  divine  service  therein,  and  to  call  a  vestry  for  the 
14th  May  then  instant,  for  the  purpose  of  making  a  church 
rate ;  and  the  parishioners  of  the  parish  were  also  monished 


Thomas. 
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and  cited  to  meet  at  the  said  vestry  for  the  purpose  afore-         1843. 

said;   and  the  cbiircbwardens  were  further  monished  to      ^"^ 

.  ,  ,      .    The  Queen 

make  a  return  under  their  bands  of  the  names  of  such  of  v. 

the  parishioners  who,  being  present  at  such  vestry,  should 
rtfiise  to  make  the  said  rate,  to  the  vicar-general  and  official 
principal  of  the  said  Court,  or  his  lawful  surrogate. 

That  the  churchwardens  in  obedience  to  the  monition 
ssmoioned  a  vestry  meeting,  which  was  held  accordingly. 

That  one  of  the  churchwardens  moved  that  a  rate  be  laid. 
That  a  counter  motion  was  made,  **  that  there  be  no  church 
rate  for  the  parish  church  of  Bradford  for  the  current  year." 

That  the  motion  for  a  rate  was  put  and  negatived  by  a 
large  majority,  and  that  therefore  the  churchwardens  and  the 
minority  of  the  meeting  made  the  rate,  for  the  enforcement 
of  which  this  mandamus  had  been  applied  for. 

That  the  sum  mentioned  in  the  rule  had  been  demanded 
of  the  defendants  and  the  payment  refused. 

Affidavits  were  used  in  opposition  to  the  rule,  but  the 
ground  of  the  judgment  given  in  the  case  renders  it  unne- 
cessary to  refer  to  them. 

Jervis,  Baines  and  T.  F.  Ellis  shewed  cause  {a). 

Sir  W.  W,  Folleit  S.  G.,  Wortley  and  Tomlimon  in  sup- 
port of  the  rule,  contended  that  the  remedy  must  be  sought 
for  in  the  temporal  Courts,  as  the  liability  to  the  rate  was 
entirely  founded  on  custom. 

Cur.  adv.  vuU. 

Lord  Dbnman  C.J.  delivered  the  judgment  of  the  Court 
as  follows:  —  Supposing  all  preliminary  difficulties  sur- 
mounted, we  are  required  to  enforce  the  collection  of  a  rate 
made  on  the  principle  thrown  out  by  Tindal  C.  J.  in  the 
Court  of  Exchequer  Chamber,  when  he  pronounced  the 
judgment  affirming  that  of  this  Court,  on  the  great  question 

(a)  In  last  Trinity  Term  (June  11),  before  Lord  Denman  C.  J.,  Pat' 
team  aod  WUliam$  Js. 


The  Queen 
r. 
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1843.  respecting  church  rates,  raised  in  Burderv.  Veley{a).  His 
lordship,  after  giving  the  reasons,  which  decided  the  unuii- 
mous  opinion  of  the  judges  present  against  the  rate  Aen 
TnoMAs.  questioned,  made  the  following  observations :  **  We  do  not 
enter  into  the  discussion  whether  a  rate  so  made  byAe 
churchwardens,  at  the  parish  meeting  where  the  parishionen 
were  then  met,  would  have  been  valid  or  not^  or  how  iir 
such  case  may  be  analogous  to  that  of  the  members  of  a 
corporate  aggregate,  who  being  assembled  together  for  the 
purpose  of  choosing  an  officer  of  the  corporation,  the  ma- 
jority protest  against  and  refuse  altogether  to  proceed  to 
any  election,  in  which  case  they  have  been  held  to  throw 
away  their  votes,  and  the  minority,  who  have  perfbrmed 
their  duty  by  voting,  have  been  held  to  represent  the  whole 
number.  It  is  obvious,  indeed,  that  there  is  a  wide  and 
substantial  difference  between  the  churchwardens  alone,  or 
the  churchwardens  and  minority  together,  making  a  rate  at 
the  meeting  of  the  parishioners  where  the  refusal  takes  place, 
and  the  churchwardens  possessing  the  power  of  rating  tbe 
parish  by  themselves  at  any  future  time,  however  distant 
It  is  unnecessary,  however,  to  discuss  this  point,  as  the  facts 
of  the  present  case  do  not  bring  it  before  us ;  it  is  sufficient 
to  say,  whilst  we  give  no  opinion  upon  it,  we  desire  to  be 
understood  as  reserving  to  ourselves  the  liberty  of  formbg 
an  opinion  whenever  the  case  shall  occur.** 

Now  church  rates  are  matters  of  ecclesiastical  cognisance; 
the  proper  place,  therefore,  to  originate  an  argument  on  this 
doctrine,  a  doctrine  whereon  the  judges  of  the  Court  of 
Error  gave  no  opinion,  but  scrupulously  reserved  the  con- 
sideration for  a  fit  opportunity,  is  the  spiritual  Court.  Bat 
it  happens,  in  the  present  instance,  that  the  township  of 
Haworth  appears  to  be  contributory  by  custom  to  the  cfaorch 
rate  imposed  on  the  whole  parish  of  Bradford,  in  which  it 
is  situate. 

This  custom  may  undoubtedly  be  the  means  of  bringing 

(a)  12  A.  &  £.  233;  S.  C.  4  P.  &  D.  452. 
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into  the  temporal  Courts  matters  that  could  otherwise  have 
originated  in  none  but  a  spiritual  jurisdiction.  The  learned 
counsel  for  the  rule  urged  us  to  make  it  absolute,  in  order 
that  the  township  officers,  acting  in  obedience  to  our  writ, 
may  take  some  step  towards  enforcing  the  rate,  and  may  be 
resisted^  and  so  the  doctrine  may  be  brought  hither  for  our 
consideration ;  or  rather,  perhaps,  in  order  that  the  officers 
of  the  parish  at  large  may  proceed  in  the  spiritual  Court 
against  defaulters,  and  so  have  the  doctrine  regularly  dis- 
cussed before  that  its  proper  forum. 

If  the  writ  shouid  go  for  the  former  purpose,  it  will  con- 
fessedly involve  the  chapelwardens  in  a  litigation  attended 
with  the  utmost  doubt  and  difficulty;  and  no  instance,  though 
called  for,  was  adduced,  of  a  mandamus  issuing  to  compel 
any  parties  to  place  themselves  in  such  a  position.  If  the 
writ  should  go  for  the  latter  purpose,  we  should  in  the  result 
enable  the  parties,  at  their  own  request  indeed,  to  originate 
proceedings  in  like  manner  doubtful  and  uncertain,  and 
should  create  a  new  precedent,  not  only  in  that  respect,  but 
also  as  an  example  of  ordering  a  questionable  act  to  be 
done,  that  it  may  lead  to  the  adoption  of  proceedings  in 
another  Court,  endowed  with  the  power  of  deciding  upon 
its  legality. 

But  there  are  other  considerations.  The  Lord  Chief 
Justice,  in  the  sentence  quoted,  raised  an  entirely  novel 
point,  in  which  he  studiously  avoided  committing  himself 
or  any  of  his  brethren.  The  distinction  between  this  ima- 
ginary case  and  the  actual  case  then  calling  for  judgment 
was  hardly  known ;  no  argument  or  remark  had  been  founded 
on  it  either  in  this  Court  or  the  Court  of  £rror.  Looking 
back  to  the  allegations  in  the  libel,  we  do  indeed  discover 
that  a  rate  was  refused  on  the  6th  June^  and  the  rate  was 
made  on  the  10th.  Certainly  this  was  the  act  of  the  church- 
wardens, taking  upon  themselves  alone  to  impose  the  rate 
when  a  majority  had  voted  against  it  on  a  former  occasion, 
and  not  the  act  of  a  minority  assuming  to  perform  a  duty 
declined  by  the  majority  then  present.     When  that  case 


489 


1843. 


The  QuEEM 
Thomas. 


490  CASES  IN  THE  QUEEN 's  BENCH, 

J843.         occurs,  all  the  judges  who  acquiesced  in  the  Chief  Justice's 

^    ^^  remark,  are  free  to  exercise  their  iudenieiit  on  this  new  pro- 

Tl»e  Queen  .  .  '^  .  . 

V,  position ;  and  we  should  have  deemed  it  wrong  to  deprive 

Thomas.  ourselves  of  the  same  freedom  by  any  proceeding  of  our 
own,  not  forced  upon  us  by  an  unavoidable  necessity,  even 
if  nothing  had  since  happened. 

But  a  most  material  change  has  intervened.  The  dictum 
was  uttered  with  full  knowledge  that  it  would  in  all  proba- 
bility be  acted  upon,  and  so  questioned  in  the  competent 
Court.  The  hint  was  taken :  the  rate  was  imposed  in  the 
same  parish  by  the  churchwardens  and  the  minority :  it  has 
been  the  subject  of  a  suit  in  the  spiritual  Court,  which  has 
declared  it  illegal  {a). 

Against  that  decree,  most  likely,  an  appeal  will  be  pro- 
secuted ;  but,  till  it  is  reversed,  we  are  as  much  bound  by 
its  authority  on  the  present  occasion,  as  we  should  have 
been  by  a  judgment  of  either  of  the  other  Courts  of  common 
law,  prohibiting  the  ecclesiastical  judge  from  proceeding 
with  a  suit,  if  his  decree  had  been  in  favour  of  enforcing 
the  rate. 

We  cannot  then  make  absolute  a  rule  for  mandamus  fcr 
the  purpose  of  calling  in  question  in  some  other  spiritual 
Court  the  decision  of  another  such  Court  of  very  high 
authority,  which,  in  the  exercise  of  a  similar  jurisdiction, 
proclaims  the  illegality  of  the  very  thing  of  which  we  are 
desired  to  compel  the  execution. 

£>.  Rule  discharged. 

(a)  Vdey  v.  Gosling,  3  Curt.  versed  in  the  Arches  Court,  and 
Ecc.  Rep.  253,  in  the  Consistory  the  rate  held  good  (25th  Mardi, 
Court  of  London.    Judgment  re-      1843),  3  Curt.  Ecc.  Rep.  304. 
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Lear  v.  Caldecott.  v.^^^^ 

/-^  ...  Saturday^ 

C/ASE.     The  declaration  consisted  of  nine  counts.     The  Febmatyiith, 

cause  had    been  tried  at  the  Devonshire  sprin?  assizes,  ^"  ®"  action 

1  •     •«•    1      .       1  .  .  on  the  case,  a 

1842,  and  the  plaintiff  obtained  a  verdict  on  several  issues,    count  charg- 
ing that  de- 
fendant dis- 
Erie,  in  the  Easter  Term  following,  obtained  a  rule  to  trained 

shew  cause  why  judgment  for  the  plaintiff  should  not  be  orthe"pUint!ff 
arrested,  on  the  ground  that  the  8th  count  (on  which  the  for  rent,  which 
plaintiff  had  succeeded)  was  a  count  in  trespass,  and  there-  than  sufficient 
fore  a  misjoinder.  l^  ^^7^  *'^^"»- 

mi  t  r  ^  I  ^®^  ^^^  ^^^ 

The  dth  count  was  as  follows: — for  that  whereas  before  and  costs  of 
the  committing  of  the  grievances  hereinafter  next  men-  h^^'T^'ld*' 
tioned,  to  wit,  on  the  6th  day  of  September,  1841,  the  de-  possession  of 
fendant  took  and  distrained  the  growing  crops,  goods  and  timT-*and 

chattels  of  the  plaintiff  in  the  first  count  of  this  declaration  although  de- 

III  I  1  r  I  •      I  r  fendant  might 

mentioned,  under  colour  and  as  and  for  and  in  the  name  of  have  satis6ed 

a  distress  for  certain  rent  then  alleged  to  be  due  and  pay-  the  rent  and 
able  to  the  defendant  for  and  in  respect  of  certain  premises  wards  vexa* 
in  the  possession  of  the  plaintiff,  and  which  said  growing  ^fon/fyiiL 
crops,  goods  and  chattels,  then   and   afterwards  were  of  made  a  second 
more  than  sufficient  value  to  have  satisfied  the  said  alleged  the  miW  goods, 

arrears  of  rent,  and  the  costs,  expenses  and  charges  of  and  ®"^  ***®  "P®° 

.  .       other  goods  of 

attending  such  distress  and  the  sale  of  the  said  growing  the  plaintiff  for 
cropSf  goods  and  chattels  under  such  distress,  and  inci-  the  same  rent, 
dental  thereto.  withheld  the 

And  the  defendant  having  so  taken  and  distrained  the  ^^jyjj^  on 
said  growing  crops,  goods  and  chattels  of  the  plaintiff  as  motion  in  ar- 
aforesaid,  then  had  and  retained  possession  of  the  same  mentformis- 

under  such  distress  for  a  long  space  of  time,  to  wit,  from  j?*^^®''*  that 

,  .     this  was  a 

the  day  and  year  last  aforesaid  until  and  upon  a  certain  count  in  case. 

other  day,  to  wit,  the  J  1th  day  of  September,  1841. 

And  although  the  defendant  under  the  said  distress  and 

by  virtue  thereof  could  and  might  have  satisfied  the  said 

arrears  of  rent,  and  all  reasonable  and  lawful  charges  in  that 

behalf,  yet  the  defendant,  well  knowing  the  premises,  but 

contriving  and  wrongfully  intending  to  injure  the  plaintiff. 


492  CASES  IN  THE  QUEEN's  BENCH, 

1843.  afterwards^  to  wit,  on  the  said  1 1th  day  of  September,  in  the 
year  aforesaid,  wrongfully,  injuriously  and  vexatiously  made 
a  second  and  another  distress  upon  the  said  growing  crops, 
goods  and  chattels,  and  upon  other  growing  crops,  goods 
and  chattels  of  the  plaintiff,  for  the  same  identical  alleged 
arrears  of  rent,  for  and  in  respect  whereof  the  said  distress 
in  this  count  first  above  mentioned  was  made  as  aforesaid, 
and  then  again  took  and  distrained  the  said  growing  crops, 
goods  and  chattels  of  the  plaintiff  for  the  same  rent  so 
pretended  to  have  been  due  and  payable  as  aforesaid,  and 
not  for  any  more  or  other  or  different  rent  or  cause  whatp 
soever,  and  wrongfully  and  injuriously  kept  and  withheld 
the  said  several  growing  crops,  goods  and  chattels  from  the 
plaintiff,  under  the  said  second  distress  in  this  count  men- 
tioned, for  a  long  space  of  time,  to  wit,  from  the  day  aod 
year  last  aforesaid  until  and  upon  a  certain  other  day,  to 
wit,  the  29th  day  of  November,  1841. 

M.  Smith  shewed  cause  (</).  Where  there  is  a  conse- 
quential as  well  as  an  immediate  injury,  it  is  always  com- 
petent to  the  plaintiff  to  waive  trespass  and  bring  case. 
But  Smith  V.  Goo(lioin{h)  shews  that  the  count  in  question 
is  a  count  in  case.  There  the  declaration  contained  six 
counts  in  case  :  a  seventh  count  charged  that  the  defendants 
took  and  distrained  the  goods  of  the  plaintiff  for  rent,  the 
goods  being  of  more  than  sufficient  value  to  satisfy  the  rent 
and  costs,  and  then  voluntarily  abandoned  the  same;  and 
afterwards  wrongfully,  injuriously  and  vcxatiously  made  a 
second  distress  upon  goods  of  the  plaintiff  for  the  same 
rent,  and  again  took  the  said  goods  as  a  distress  for  the 
same  rent,  and  wrongfully  and  injuriously  refused  to  return 
the  same  to  and  withheld  them  from  the  plaintiff,  and  con- 
verted and  disposed  of  the  goods  to  their  own  use,  whereby 
the  plaintiff  was  injured  in  his  credit  and  circumstances. 
It  was  contended,  on  motion  in  arrest  of  judgment,  that 

(a)  During  the  Term  (Jan.  24),      ton^  Coleridge  and  ff^ighttnan  J^ 
before  Lord  Denman  C.  J.,  Paite-  (6)  4  B.  &  Ad.  413. 


^ 
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this  count  was  in  trespass,  and  therefore  a  misjoinder ;  as         1B43. 
the  cause  of  action  stated  was  the  second  seizure  of  the 
^ods,  which  was  without  any  right,  and  therefore  a  mere 
trespass.     The  Court  held  the  count  to  be  an  informal  count 
n  case.     It  is  true  that  Parke  J.  supported  the  declaration 
3n  the  ground  that  it  alleged  a  conversion  of  the  goods, 
ind  was  therefore  an  informal  count  in  trover.     But  the 
allegation  of  finding  is  of  the  essence  of  a  count  in  trover, 
ind  the  count  in  question  contained  no  such  allegation; 
and  the  other  judges,  Lord  Denman  C.  J.  and  Littledale 
].  supported  the  count  as  a  count  in  case,  and  Littledale  J. 
rested  his  judgment  on  the  ground  that  the  count  alleged 
that  the  defendants  vexatiously  made  the  second  distress. 
If  it  be  at  all  material  that  a  conversion  was  there  alleged, 
the  allegation  in  this  count  that  the  goods  were  wrongfully 
withheld  is  equivalent.     So  in  Rramcomb  v.  Bridges  (a), 
which  was  recognized  in   Holland  v.   Bird{b),  case  was 
brought  where  a  distress  had  been  made  after  tender  of  the 
rent,  and  without  subsequent  demand  and  refusal,  and  it 
was  held  that,  even  if  trespass  would  lie,  still  the  plaintiff 
was  at  liberty  to  waive  the  trespass  and  bring  an  action  on 
the  case,  and  the  Court  said,  **  it  has  frequently  been  de- 
cided that  trover  will  lie  after  a  wrongful  taking,  and  that 
is  a  stronger  case ;  for  there  the  goods  are,  by  the  plead- 
ings, stated  to  have  come  lawfully  into  the  defendant's  pos- 
session."     See   also  Bishop  v.    Viscountess  Montague  {c). 
[PaitesonJ.  Could  case  be  brought  for  an  assault?]     It 
could  not,  nor  for  trespass  to  real  property ;  the  privilege 
of  waiving  the  trespass  and  bringing  case  applies  to  chattels 
personal  only.    There  can  be  no  doubt  that  trover  would  lie 
for  the  injury  here  complained  of,  and,  if  so,  why  not  case? 

The  gist  of  the  plaintiff's  complaint  is  really  that  the 
second  distress  was  a  vexatious  abuse  of  law,  and  this  is  the 
▼iew  taken  by  Littledale  J.  of  the  second  distress  in  Smith 

(a)  J  B.  &  C.  145;  S.  C.  9  D.  (6)  10  Bing.  15. 

ft  R.  956.  (0  Cro.  Eliz.  894. 
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1843.  V.  Goodwiu  (a).  ThU  will  appear  plaipljf  from  the  consider- 
ation that  the  count  does  not  say  that  the  rent  had  be^ 
'vT  laiiified  when  the  second  distress  was  put  in.  It  is  true 
Cau>icott.  ii^^^  ii^^  count  states  the  first  distress  was  of  sufficient 
iraliie  to  have  satisfied  the  rentj  but  tb^t  is  not  enough  to 
make  the  second  distress  a  trespass :  Huichim  ?•  Chamr 
b€r${b).  In  Hud4  v.  Ravenor  (c),  which  was  nn  actipq  of 
replevin,  and  was  decided  on  the  authority  qf  jfLear  y«  E4' 
mottdsid)  and  Lingham  v.  fVarr€u{e)s  it  was  b^ld  thai  ^ 
plea  of  a  former  distress  sufficient  to  cover  the  rent  in 
arrearj  without  adding  that  the  rent  wns  satisfieds  was  bad. 
(f,  therefore,  replevin  cannot  be  sustained  where  a  second 
distress  is  made  after  a  previous  distress  of  insufficint  valuei 
how  can  trespass  i 

BuU  contrji.  This  couat  discloses  a  trespass  and  nothing 
else ;  fVallis  v.  Savill  (/)•  Although  the  presence  of  tin 
word  **  whereas"  in  the  commencement,  and  the  absence 
of  the  words  '^  force  und  arms/'  may  give  it  the  aound  of 
case,  and  make  it  bad  on  special  demurrer*  it  is  in  sub- 
stance trespass,  and  would  be  held  sufficient  as  such  after 
verdict;  Hudson s.  Nicholson {g).  Where  the  subj^t  of 
complaint  is  a  trespass  and  the  consequential  injury  is  oilj 
an  aggravation  of  damages  case  will  not  lie :  J^jfuolds  ?• 
Clark  (h).  In  WallU  v.  SavilHJ')  the  declaration  was  for 
taking  plaintiff's  goods  at  two  several  times,  and  the  de- 
fendant justified  the  first  taking  for  part  of  a  certain  sod^ 
due  for  rent,  and  the  second  taking  for  the  residue  of  that 
sum :  that  was  an  action  of  trespass,  and  judgment  w|s 
givep  for  the  plaintiff,  because  that  second  distress  W 
illegal.  The  present  is  a  much  clearer  case  of  trespaUi 
for  the  second  distress  is  for  the  same  sum  for  which  the 

(a)  4  B.  &  Ad.  413;  &  C.  2  N.  (e)  3  B.  &  B.  36. 

&  M.  114.  (/)  3  Lut,  1538. 

(6)  1  Bur.  590.  (g)  5  M.  &  W.  437. 

(c)  9  B.  &  B.  668.  (A)  8  Ld.  Raym.  1399. 
id)  1  B.  &  Aid.  157. 
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first  distress  was  made.  It  is  clear  from  the  judgments  of  1843. 
Fmrhi  J.  and  Patieson  J.  in  Smith  v.  Goodwin  (a)  that  the 
itatement,  which  is  wanting  here,  as  to  the  conversion,  was 
tboiight  to  make  the  count  good  as  a  count  in  trover,  and 
that  the  judgment  proceeded  on  that  ground.  The  deeta- 
ratioo  in  Branscomb  v.  Bridges  (6)  was  merely  for  an  ei*- 
oeaiive  distress,  so  that  nothing  could  have  been  in  issue 
except  the  excess.  He  cited  also  Eiherion  v.  PoppleweU{€) 
and  Winterbaume  v.  Morgan  (d). 

The  plaintiff  cannot  put  this  case  as  an  abuse  of  legal 
process,  for  the  right  to  distrain  is  merely  the  common  law 
rigbt  to  take  goods  as  a  lien. 

Cur.  adv.  vuH. 

Lord  Obnman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows ;-— The  question  in  this  case  was,  whether 
the  eighth  count  of  the  declaration  was  a  count  in  trespass 
or  a  count  in  case,  for  if  it  was  a  count  in  trespass  there 
was  a  misjoinder,  the  rest  of  the  declaration  being  in  case. 

The  count  states  tliat  the  defendant  had  distrained  the 
growing  crops,  goods  and  chattels  of  the  plaintiff  for  al- 
leged arrears  of  rent,  that  under  that  distress  the  arrears 
of  rent  and  expenses  might  have  been  satisfied,  the  crops 
and  goods  taken  being  sufficient,  but  that  the  defendant 
wrongfully  and  vexatiously  made  another  distress  upon  the 
same  growing  crops,  goods  and  chattels  ;  and  upon  other 
growing  crops,  goods  and  chattels  of  the  plaintiff  for  the 
same  arrears  of  rent  for  which  the  first  distress  was  taken, 
end  kept  the  growing  crops,  and  the  goods  and  chattels 
from  the  plaintiff. 

We  are  of  opinion  that  this  substantially  is  a  count  in 
casa  and  not  in  trespass.  The  making  a  second  distress 
upon  the  goods  and  crops  which  were  already  distrained 
qpooi  and  which  for  all  that  appears  in  the  eighth  count 

(a)  4  B.  &  Ad.  413;  5.  C  ^  N.  (o)   \  East,  139. 

ftM.  114.  ((/)  1 1  East,  395. 

(6)  1  B.  &  C.  145;  5.  C.  3  D.  ^C  R.  S56. 
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were  in  the  possession  of  the  distrainor  under  that  distress 
for  the  same  arrears  of.rei^,  9een^.  t^/be  a  proceeding 
merely  nugatory,  and  neither  to  benefit  the  distrainor^  i^or 
t6  catise  ^' dkdiage  t6  the'persoir  diMihAfi^d  tijpli>n.  *  !/tVtM 
tiiM^-of  the  secorid  distress  1h^  pla»itiff<haif  'it^itUlr^'tli^ 
jp^ssesslon  nor  the  right  to  the  imittdKafe  fMiiscfssiU/'^ 
those  crops  and  goods,  and  therefore  with  respect  td'tbim 
was  not  in  a  condition  to  maintain  treirpass.  '''"''^  ^ 

'  'It  k  howiever  alfeged,'  nflf  the  eighth  cbubt,  that  the  de- 
fendant not  only  titstraihefl' ibe 'Crojpi^'tthd '^oods  already 
distrained,  and  which  were  enough  to  satisfiyMie'ilmars 
ami  costs,  but  other  growifig  ci^pi,  arid  goods  ^hd  yUiUek 
of  the  plaintiff  for  the  samte'arrears'  :  «    '  "   '■  I'^i  '-1 

In  substance  the  charge  in  the  ^ghth  coihit'isf 'fyr^ii 
excessive  distress,— ^that  the  defendanti  hatibg  ttlr^ad/tiiEiJn 
crdps  and  goods  enough,  ifistrained  more,  wron^fiitiy'm 
vcxatiously.  .     .    •   i      >«» 

But  though  trespass  might  for  stich  an  irijui^'b^  sH^ 
tained,  there  is  abundant  authority  to  shew'  ihkt  if^se^tdif^ 
be  maintained  fAso  \  Rran^amh  v.  Bridges  {ay  *SiuT^dk^i 
Ciarke{b).  •"     «^>'"^ 

The  case  of  Smith  v,  Goodwin  (c)  is  dfstitigiilshabi^ 
from  this  in  an  important  circumstance;  the  pTaibtiff  faM 
distrained  and  abandoned  his  distress,  and  then'disttahiisd 
again  after  he  had  quitted  possession,  bat,  et^h  iti  thMdhUfy 
a  count  setting  out  these  circumstances  wasr  held  1i6  b^i 
count  in  case,  though  the  judged  did  not  cornel  tb  tfkd's^ine 
conclusion  upon  precisel;y  the  same  grounds.  '        •  i    "  '^'J- 

As  however  we  think  that  in  this  cas6  tfa^  eighth^'tddtft 
is  substantially  in  case,  the  rule  for  arrestidg^tbc^  jililgitteiit 
must  be  discbaiged.  '  iru  mjm    -^ 

(a)  1  a  6c  a  145;  S,  C.  2  D.  (c)  4  B.  &  Ad.'41d,^  5.€^lt^* 
&  11.856.  &M.  114,  ...        I 

(6)  4  B.&Ad,  IIS;  5.C.  1  N.  &  M.  6T1. 
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.,T|^e  4e^ara^K>Q  stated  that  a.  barge,  of  the  ,de-  The  owner  of 

.      ,  '    i       1  •  II-  !•  a  barge  on  the 

5^dairt,,wncte^.,h?f  jpa^agefpent,  wa3,.b>  bis  neglige;j.cet  Thames  is  lia- 
(|nX^.i>g4Wt  a  boajt  .of  tbe  jxlajntlff  Ijuig  on  the  Riy.^r  We  for  injury 

Pleas.  1.  Not «^^tJ(.        ,  .,  .  J'Wat^ 

jb  .  iii  jil'^  .TIfat,diffeq(iauVh«\d  npt  at  the  tim^  wheii,rPic.  7  &  8  Geo,  4, 
yhi  ::  .  ,.:„„  thcfpai^g^inenlpf  tbebarg^i  i  .j  ..      sds^must'b^ 

:.,^3,|ie,.^ei5eqo.   ^     ,,  ,  ...    .     ,  ;        .    .:...;    ?3enJr%- 

,l39fl|t)ip.m^,oftbcicau9^befoi;^X4ord  Dc/tm^nCJ.at.tbie  prentices  to 
London  Sittings  after  Hilary  T^riii,  184^^  a  que3ti9n.#rofte  [jj^^^ner^n^t 
2V(li€;(|ier,;tw9  o^eii:  n'bo  b^d  the  care  of  the  ,barg^  al|)the  being  himself 
iW!»fiMw^M:Wiwry.ww  fiommilllecj  were  the. ^vauts.oftb^  ap^^tfcV' 
f)|f ^9f}pf4ri  VKij(h  r^fi^r^nce  t9  ibe.  prpvision*  of  $t»t.  Z,&.8  had  intrusted 
Geo.  4,  c.  Ixxv.  (local  and  personal),  intituled  *'  An.^Ct  for  of  his  vessel 
a\f^  l^t^,  fitf^gulaftpp  o^  ih^  VaterBB^n  and  Lightemien  J^^jjjg^Uj^^ 
ffljjh^.jEyver.jThjlww  between  Vyant^t, Creek  an4.Wind«fl^^^  rtie  act. 
which  inquires  that  the  pevsons  timployed  in.  navigating 
such  craft  shall  be  freemen  or  apprentices  to  freemen.     By 
^f^;;^»  i^p  apprenlice  is  to  have  the  sole  care  of  any  boat 
|qjr,vo98^f.i^Hless  he  ^11  have  worked. as  an.  apprentice  for 
fl99,i3^f^*'   ^^^  ^7  makes  any  person,  not  being, a  frc^e* 
Vf^  ff^Bjf^,  appreaticei  who  shall  work  any  wberry>  lighter 
pr  .olbcqr  .craftj  subject  to  a.  penalty.      Sect.   109  enacts 
'/^(^t.Bothing  jn  this  Act  contained  shall  prevent  atty  perr 
9on  or  persons  from  keeping  and  using  aiid  rowing  by  their 
iffP^yitf  lany  lighter  or. lighters  or  other  large  craft  for  car- 
f3Vf!t^^^  own  goods,  provided,  such  servants  be  freemen 
or  apprentices  to  freemen/'  &c.     *'  Provided'*  (sect.  IQ3) 
**  neye^tiieless,  and  be  it  further  enacted,  that  if  such  person 
or  persons  shall  carry  or  cause  to  be  carried,  in  his  or  their 
jq;iite«'.or  lighters^  or  other  larger  craft,  aoy  passenger,  &c. 
for  hire,  or  any  goods,  &c.  otherwise  than  their  own,  &c. 
or  shall  row  in  or  navigate,  or  permit  or  suffer  any  person 
or  persons  to  row  in,  navi^te  or  work  any  such  vessel  or 
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vessels  who  is  not  a  freeman  or  an  apprentice  to  a  freemaa, 

&c.^  he  shall  be  subject  to  a  fine.    The  defendant,  who 
Martin  . .        ,/.     r 

V,  was  a  coal  agent,  and  not  himself  a  freeman,  had  hired  tht 

TEMPERLEr.  ij3,.gQ  lyj  ^|j^  year  of  a  person  who  was  a  freeman.  The 
barge  was  in  actual  use  for  the  purposes  of  defendanfi 
business ;  he  himself  was  not  on  board ;  the  barge  was 
under  the  management  of  two  men  whom  he  had  engaged 
for  that  purpose,  the  one  a  freeman,  the  other  an  appren- 
tice to  a  freeman ;  they  were  paid  by  the  job,  each  voyage 
bemg  from  the  Pool  to  Lambeth  and  back.  It  was  con- 
tended that  the  defendant  was  not  liable,  as  he  was  re> 
stricted  by  law  to  the  employment  of  persons  of  a  particular 
class,  whom  he  had  no  power  to  control  in  the  manage- 
ment of  the  barge,  and  that  therefore  the  relation  of  master 
and  servant  did  not  subsist.  It  appeared  that  the  class  of 
qualified  persons  from  whom  it  would  be  necessary  to 
select  men  for  working  craft  under  the  above  act  amounted 
to  about  five  thousand.  The  jury,  under  the  direction  of 
his  Lordship,  found  a  verdict  for  the  plaintiff,  subject  to 
leave  to  move  to  enter  a  nonsuit. 

R.  V.  Richards  in  Easter  Term  following  having  ob- 
tained a  rule  nisi  accordingly, 

Thesiger  and  Bomll  now  shewed  cause.  No  question  has 
been  raised  in  this  case  on  the  circumstance  that  the  de- 
fendant was  merely  the  hirer  and  not  the  absolute  owner 
of  the  barge,  llie  only  question  is,  whether  those  whom 
he  employed  in  the  navigation  of  it  were  his  servants,  for 
whose  acts  he  can  be  made  responsible.  It  must  be  taken, 
that  the  jury  have  found  that  they  were  the  defendant's 
servants,  and  it  is  now  merely  to  be  considered  whether 
such  a  finding  can  be  supported  in  law.  The  argument 
for  the  defendant  must  be,  that  freemen  or  apprentices; 
however  long  may  be  the  term  for  which  they  are  em- 
ployed, cannot  be  the  servants  of  their  employer.  Yet  it 
is  to  be  observed  that  the  lOSd  section  of  the  act  ex- 
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pressly  provides  for  the  case  of  freemen  and  apprentices 
being  the  servanls  of  the  person  whose  vessel  they  nfiay 
navigate*  Under  the  Pilot  Act«  stat.  6  Geo.  4,  c.  125, 
s.  19f  the  master  of  a  vessel  is  bound  to  take  a  pilot  on 
board  (being  one  of  a  certain  class)  who  ''  shall  be  within 
hailj  or  approaching  and  within  half  a  mile/'  and  is  super- 
seded by  him  in  the  charge  of  the  vessel ;  the  employment 
of  the  pilot  is  not  a  matter  of  contract,  the  master  is  bound 
to  receive  the  pilot,  and  the  pilot  cannot  refuse  to  take 
charge  of  the  ship.  Here  the  defendant  might  have  se- 
tected  any  one  out  of  a  class  of  five  thousand  who  happened 
not  to  be  otherwise  engaged.  Can  it  be  said  that  at  the 
time  the  provision  of  5  Eliz.  c.  4,  s.  31,  was  in  force, 
requiring  tradesmen  to  employ  none  but  persons  who  had 
served  an  apprenticeship  of  seven  years  to  their  business, 
that  the  relation  of  master  and  servant  did  not  subsist  be- 
tween fiucb  persons  and  their  employer;  or  can  the  relation 
not  subsist  between  the  owner  of  a  British  ship  and  his 
crew,  because  three-fourths  of  them  must  be  British  sea- 
men under  stat.  3  &  4  Will,  4,  c.  54,  s.  12 ;  or  between 
the  owner  of  a  hackney-coach  and  the  driver,  because  stat. 
1  8c  2  VicL  c.  79»  s.  5  requires  the  latter  to  have  a  licence? 
If  any  of  the  tests  that  have  been  suggested  in  Laugher  v. 
Pointer  {a)  and  Quarman  v.  Burnett  (b)  be  applied  to  this 
case  it  will  be  found  that  the  defendant  was  the  master;  he 
employed,  controlled,  paid,  and  might  have  dismissed  his 
navigators  at  any  time,  and  they  were  employed  in  the  exe- 
cution of  his  business,  and  not  of  any  distinct  business, 
which  distinguishes  this  case  from  Milligan  v.  Wedge  (c), 
where  the  injury  was  done  by  a  drover  whose  business  was 
distinct  from  that  of  the  butcher  who  employed  him.  The 
general  rule  of  respondeat  superior  is  applicable  to  this 
case,  more  especially  as  the  persons  whose  misfeasance  is 
complained  of  were  employed  on  defendant's  own  pro- 
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(a)  5  B.  &  C.  547. 
(6)  6  M.  &  W.  499. 


(c)  12  A.  &E.  737;  5.  C.  4  P. 
&  D.  714, 
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1843.        perty,  as  in  Bush  ▼.  StemnuM^)  miid  RmuUeumm^Miiir' 

ami  Rundieu^u  v.  Mtkrraif{b)  proceed  up^  the  ^[nmsple 
(h^t  every  occupier  must  take  care  that' the  piemisea^iik^is 
dccupatioii  dre  so  managed  as  not  tb'  bec6bie  iL^tioisaKe; 
aad  those  cases  do  not  apply  lo  moveable  chateflsv«Bob|u 
'  a  barge  or  carriage.  It  would,  indeed  be  moill  iuilreaMn- 
:  able  ever  to  apply  the  rule  •of  responded  doptrkiri  iii|bfcre 
the  employer  baa  not  the  unfettered  seleotioQio£»ibisaigeDt 
and  the  powerto  cotitroi  kim  in  the  course  of  tte  emplby- 
ment;  The  number  of  five  thousand^  •dut  ,af/<iafliQnint 
is  said  the  defendant  might  havie  ae)ectediifili<pfrsMU« 
although  a  large  number  in  itself,  may  givonOi6p|Kinf|iii^ 
of  selection  whatever,  as  the  supply  of  the  labour  is  pro- 
bably not  more  than, adequate  to  the  'demand.  ^  ^Uodet  the 
Haoktiey  Coach  Act  any  one  may  be  selected 'tOt;drive^ibut 
he  must^Am  be  licensed';  this  is  requited  'pai^tljrjfod  fiifesl 
purposes,  aud  partly  for  the  purpose  of  pUtuafaiitg?Mch 
drivers  as  may  be  guilty  of  misconducts,  it  iatnotineceuiry 
to  select  from  a  class  of  persona  already/  licensed^  >E{ei«  a 
class  of  competent  persona  is  created  by.  statutaVfiorw^he 
apprentice  is  not  qualified  onttl  he  1km  goitetitbabigh 
a  certain  pefiod  of  service.  Thus  a  certain  d«g«C|B^ieC*skill 
is  secured  by  Jitatute,  aad  a  selection  op  tlne-fvart'ofilhe 
employer  is  rendered  unnecessary;  th^  8elei3tioitiaariM|de 
by  the  legistaturo;  The  employment  in  lbis<4mld'i«asl^by 
the  job;  all  that  the  defewlaat  could  reqair^  was  lbat:the 
navigators  should  ose  reasonable  care  and  8kikli.ine|rerbiDg 
from  point  to  point;  he  could  not  havoiOOiHrdlledighenLun 
t hei. navigation  bf  diti^ctitig  •tbeoi'jtp.  giojn>iaR)r:'4*arric\Dar 
(bourse.  la  Qua^maw  M.  BiemetUcy  A9  leniiployeb  lOH^ht 
tufvis'-oixlered  the  dfivier  td  go  'on  lipia  or«hat  iide>^fiahe 
road,  dr  at  this  or  that  pace,  so  tibat  the  presdntiili«Jiildch 

(a)  1  B.  &  P.  404.  (f)  6  M./&W.'4m 

{b)  8  A.  &  E.  109;  5.  C  5  N. &  P>  839.        -      •  - -i     /'  '       : 
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to  be  quite  within  the  principle  on  which  the  shipo.w^4^\i8 
exempted  from  liability  under  the  Pilot  Acts,  and  it  has 
^«eoeoliy>  beeir  brfd  that  it  is  not\  liQceasary  tt  tie'tehip-  Ti^'^*"^. 
Iqmaet^fi  fixeait»^ionr  that  hf  shoMld  .b^  compoil^dviMtakQ;  a 
i^\kot^:-Lno9ji  5i4tiiigncini(a)4J'flindia«e:ali|o  Ahe  ^yme  qfij^ 
Jtmria\{b)..i.Bni'Millig4m  t.Wfdgeic}  is.d(:QiMYe;]QCj|he 
G|]ilea«iJt:4«Bationi) '  here.'  as  jtbtrje^rth^.  perispa  ieinpk^^d>>yKa8 
le  o£iB  fUdtinct  ciiiss  of.  pciraons  txeroisang  ft  biisiQ^/^el  in- 
iiddpendeiUiof  tkat  of  jibe  employer^:;  Tba.  ooly  idiAlinbtipn 
»ib^tii'itba-defefidant'8'.£Bvi»tftf:)ifof:ttho  buteher.ftkjgbt  bteve 
(dlV^o  tJie  beaat;bimaelf,  «nd:ivla^notjeiomp>ell6ditQ;i«iDplpy 
itfae>dn>vBr,  ivber^M  the. defendant,  i^itbeing^ii  fVeemannor 
'^Mfcmpprtdtioe,!  would  havte  b^iihirestniiiied.by  Uw  ifrom  4ia- 
riirigithigj bis 'owti 'barge,  ti  >-         •  kI.'..  -t  r_:i\  ;.  li'sj'.iljh, 

iit(  LbrdiDEMM AN  C.J.^^l  am  ol  opinbn  that  the  dbferid- 
itidntiis  Bahleiy  on  the  gfound  that  the  watetoicn^in  chargMof 
•liiail  barge-  were <  bis  servants.  The  limitation  \iiiipoflediby 
ijitatote  DD'the  defendant's  choice  is  ilot  ^uch  as  to  e^eqpt 
mIhid  firom  answering  for  the  acts  of  those  whom  he  may 
p  cm^oy^i  aiid  1  think  the  anajogy  from  tbesfeftlute  of 
i»i£!IubAeiiri.with.  regard  to  apprentipes.  a  very  good  bse. 
fi;4TJwiincMiTenieiice  would  certainly  be  very  greaft^  if  jthe 
iliioaeeiitteiice  of  the  legislature  requiring  any  pafticular  ckss 
>il#f  iwcdune*  to  possess  certain  qualifications  should  be  that 
^bpcrsensi  injured  hy  them  in  the  eaecution  of  their  i  work 
/(bkoufld'have  no  remedy  against  the**  employersi  I  By  scict. 
oiiSOiidf  Ibe/ Waitermen- 8  Act^  theiuhskilfuldavigatoil  is  liable 
^(iMia  jpenalty  !not«xoeeding  5^r  but  tbisidoes<  not  take  away 
III  thejrigbldf  action  against  his  master.  tTiiiecases  upderiihe 
ii:i0il#i^;4<^a>areinot  appUcablei  fop  the  mdksternm9t;lakieijon 
JiljbMrd  »Ui^  (ifist  pifc^  i^bo  offers  bimaelf^aiid  tbfe  pilot^wtben 
oiioUfbottniy  is  ^  sa|^rior«>  The  question  kaayicomoiotily 
i  »be  putiinitbis.wa>*^Who  is  the  aufielpior  I  I'JntMiltigan  v. 

(«>  6  M .&  w.  aoa.  (c)  12  A.  &  B.  nil  5.  a  4  p. 

(ft)  1  W.  Rob.  Adm.  Rep.  9d.        ar  1X714.     .     ^  /    / 
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ia43.  Wedge^  (a)  which  is  nearest  to  the  present  cmse,  the  dro? er 
was  the  soperior  for  the  time ;  the  batcher  did  not  employ 
him  as  a  necessarj  agent  in  his  own  business^  but  he  chose  to 
TcwFEELET.  emploj  a  person  who  followed  a  separate  calling  of  his  own 
to  drive  the  beast  for  him,  and  ceased  for  the  time  to  be  the 
superior.  Here  the  defendant  employed  workmen  in  the 
course  of  his  own  trade. 

Patteson  J.^ — ^Tbe  first  question  is  whether  the  relt- 
tion  of  master  and  senrant  existed  in  this  case^  and  secondly, 
if  that  relation  did  exist,  whether  there  is  anything  in  the 
Watermen's  Act  to  exempt  the  master  firom  his  ordinary 
liability  for  the  acts  of  his  servants.  It  has  been  argued 
that  the  defendant  hired  by  Uie  job  certain  persons  follow- 
ing an  independent  business,  whoj  therefore,  are  not  to  be 
considered  servants  but  distinct  and  substantive  parties. 
But  suppose  the  Watermen's  Act  to  be  out  of  the  way, 
and  that  the  defendant  might  have  employed  any  one  he 
pleased,  then  it  becomes  clear  that  the  persons  employed 
to  navigate  his  barge  would  be  mere  servants.  That  I 
think  is  just  as  clear  as  that  a  person  employed  as  coach« 
man  is  ser^'ant  to  the  owner  of  the  carriage.  Where  the 
horses  and  coachman  of  another  are  hired  for  the  day,  as 
in  Quarman  v.  Burnett,  (6)  there  the  coachman  has  been 
held  not  to  be  the  servant  of  the  owner  of  the  carriage.  But 
there  the  coachman  was  the  ordinary  servant  of  the  jobmaik. 
Does  then  the  Watermen's  Act  make  any  difference  ?  It 
certainly  confines  the  employer  to  a  particular  class,  bat 
that  does  not  bring  the  case  at  all  near  to  the  cases  under 
the  Pilot  Acts,  where  the  shipowner  is  obliged  to  take  the 
first  pilot  who  offers  himself.  Here  there  is  still  some 
power  of  selection,  and  on  this  point  I  was  struck  with 
the  argument  drawn  from  the  statute  of  Elizabeth.  I  do 
not  rest  my  decision  upon  the  circumstance  that  the  class 
of  persons  qualified  for  the  employment  in  this  case  was 

(a)  12A.  &  £.  737;  S.  C.  4P.lc  D.  714.        (b)  0  M.  ft  W.  499. 
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large ;  my  opinion  would  be  the  same  whether  there  were 
five  thousand  or  five  hundred  of  them ;  as  long  as  there  is 
any  choice  I  think  the  employer  may  be  liable. 

CoLBRiDGB  J. — ^The  true  question  is  whether  the  per- 
sons who  had  the  management  of  the  defendant's  barge 
were  his  servants.  Apply  to  this  case  the  ordinary  tests 
for  trying  whether  the  relation  of  master  and  servant  exists. 
The  defendant  selected  certain  persons  for  his  work  out  of 
a  particular  class — no  matter  whether  that  class  was  large 
or  small — and  the  defendant  was  to  pay  them.  I  think  he 
had  the  control  over  them  for  all  legal  purposes.  It  is  true 
that  he  was  to  pay  them  by  the  trip,  but,  if  that  at  all  fet- 
tered him»  it  was  his  own  act,  for  he  might  have  hired  them 
by  the  day.  I  think,  however,  that  the  defendant  had  full 
control  over  them,  subject  to  any  regulations  established  to 
secure  the  safe  navigation  of  the  river.  Suppose,  out  of  a 
number  of  watermen  unemployed,  he  had  selected  a  blind 
old  man,  the  defendant  surely  would  have  been  responsible. 
The  grounds  of  exemption  are  said  to  be  that  his  choice 
was  limited  to  a  class,  and  that  he  could  not  do  the  work 
himself.  But  we  are  all  bound  to  choose  from  a  class  of 
qualified  persons  whatever  may  be  the  service  required,  and 
whether  the  class  be  small  or  large  cannot  be  the  foundation 
of  any  legal  difference.  As  to  the  other  ground,  that  the 
defendant,  not  being  a  freeman,  could  not  by  law  have 
himself  navigated  his  barge,  it  is  a  sufiicient  answer  to  this, 
in  point  of  law,  to  say  that  he  might,  if  he  had  so  pleased, 
have  qualified  himself  and  done  his  own  work. 

Rule  discharged. 


Martin 

V. 

Temperlet. 
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1843.  ..:...,;>  .  ;   'thiHA^ 

Tueuhy,  DoE  d.  M  ARLOW  V.  WiGGINS.  '^  '   '      '"'/' 

An  uistfoment  EJECTMENT,  tried  before  TTtV/t^m J. «i the iieic^t€r'^ 

in  the  follow"       ,  .      o     •        a     •  ^  \t      t'      e        !••«•••• 

ingforni:-^*'!,  »bire  bpriiig  Assizer,  184'<^.     Verdict  for  pteinl|ttM/wiU|ilftv« 

J. r., do  hereby  to  move  for  nonsuit,  if  the  Court  «hoJuId  think  tli^foltowiM 

agree  with  H .  '  ... 

If.  10  retake  document,  produced  by  the  Icssior  cif  the.plaiiUiflfi/reMmii 

acresofrand  »  Stamp  either  as  a  lease  or  99  an  iigreeoiiwi;\wh€tr.e0^fth9 

from  the  lOth  natter  ivas  of  the  ?alue  of  2Q/.  ,   .       i  .ji].h.-j .  .jtlu-  juj  tc 
atVhich  time       '*  I>_  *^A*w  Thompson,  do  ^Hereby  agrct^  viih  ^Wifl^mkM^, 

my  tenancy  /ot£;;t9  retake  of  him  tw<>  Mjcre^i  of  landit  heiit  tiii«»rQ  or^dsHi 

thereof  ex-  i        * » .         r>t  •       «  •  i       r  c? 

pires,  until  the  and  premises  in   the  Abbey  Gate^.  in  Ihei  pariab^t^f  m 

184^1  ^o^rThi  Leonard,  Leicester,  from  the  I  Otb  day  .of  Q«obe^;  li84Qi«ll 

6um  of  10/./'  which  time  my  tenara;y  ther/^f  lexpires,  until  theiSdlii^sy 

JSSfaS"^*^*  of  Mai^cm84l,  for  the  sun  of  JO/.  .  And  I  p«o«iii»iBj*b 

acted  on  by  g^^  Wiliiam  Marlow  in  th^  meantime  la  rigblito  plant  Anil 

allowed  him  trees,  and  to  come  on  the  ^d  land  und  iff  eoMa^s.iwifdb  |ii 

to  remain  in  servantl  and  labourers  for- that  piApose  wben^V^r  ^evsM 

possession  ac-  , 

cording  to  the  think  proper.     And  I  further  agnee  .with  ihe  a$kl  Wiilitvk 
terms  of  u,^^    j^^^plf^  l^J  gjye  ^jn,  ^uief  poss^ssidn.of  lhe.sdid..kiVidi«tid 

no  lease,  nor    premises  on  the  %5tb  day  of  Marcii»  i]84}.    ^Witli«al^  th& 

whSTe"'  I9th  day  of  September,  >  J    =    ,  .( 

matter  was  of  JohfJ^  1  hqmj(SO^^ 

<0/.  witliin  Thompson,  before  the  date  of  this  instrumenti  was  in 

the  meaning  of  possession  as  tenant  to  JXarVotp,  and  iwasdallo^V^dUa^fon- 
theStampAct,  »;  .  ^  .         rr..      J 

as  the  value  of  tmue  m  possession  accorumg  to  the  terms  of  il.  MJLoejw 
matter^m^^uch  f^^dant  had  afterwajrds  got  possession  throngfa  Thoatpaomi 

cases  is  not  •         ..•  .    i  ,,/   .•;..■  ."^  A i-Vv 

the  premises         ^^  ^*  ^'''»  ^"  ^^^  Easter  Terw  following,  >Qbtasnftdji| 
tobeoccii-      rule  nisi  accordingly.  -.v./A 

pied,  but  the 
value  of  the 

right  of  occu-        Mellor  now  shewed  cause.     It  has  already  been  decided 

by  Williams^  J.,  in  Marlow  v.  7%ompso»(a},  in  (he  Bell 
Court,  that  this  very  instrument  does  not  require '«  stampi 
the  matter  of  the  agreement  not  being  of  tfa^  vaFbe  of  ^» 


(a)  1  Dowl.  P.  C.  <N.  a) .575.   * 


:  f 
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Statute  55  Geo,  3,  c.  184|  imposes  a  stamp  duty  on  agree- 

mentSf  "  where  the  matter  thereof ,  shall  be  of  the  value  of 

•  .  .  .  ■        •  i'     ■ 

20/.  or  upwards,  whether  the  same  shall  only  be  evidence 
of  4'^cohlikor>'dr  <iblig«ttbr^<upoA  the  parties;' fi^om  Us^  b^in| 
«^wirltcyt>'iiiythim^mi*'^  It  is^qui^e  clear  that  tht^  Otitis'  lafy 
W'  tiy^ ' ilbyktbr  16  >s(ieW  affir^iatively  that  the  subject- 
huLntr  mdnttf  the  vftlue  of  20l.\  2  Siark.  Er.  (5rd  edit.) 
•dS8i  ttj;  (>^rrf  V.  CWIp(tf),  Rex  v.  Ender1hf{b)\  Th*  Vahi*f 
of  the  subject-matter  is  not  the  ^alue  of  th^  pfeitaises,  btrt 
tte^Wue  of 'the' Yigbt  ^f  dceo'^ation :  Doe  d.  Morgdn  v. 
Ai»h${e)Y'MA  the  value  of  the  rj>ght  of  occupatioii  must,  iri 
tb^  ibsihioe  pf  ei^idence  to^  the  cOntrafyi  be  taken  to' be 
104J,'^llich>  js  X\kl  dmounti  6f  ihe^  rent  charged  for  i4!.     -      ' 

/^Is^ih^  iiMtrmnent  then  a  leasef  The  authorities  shew 
fbbt  ilt'i^iiot^ven'an  agreement,  within  the  stam][>  act;  be- 
MOHe^it  iff  a  rtiere  oneusided  tiK^ttiorandum;  and  liot'bind'' 
in^  di^imi' bmh  fxanies  :    Vnughtcn  v.  Brine  (d),  ^Drant  v^ 

Br^um^e),  Btedkifigy.  W^ttbrook  (f),  Rex  v.  SiiMaHm*$f 
£ia^Mr(g).-  A  lease  must  ber  executed  by  the  lessor'^ 
Gmnv^CHg:  Covenant,  F^^  per  Hott^ogd^  3.,  in  Clayton  ''4. 
BmrUn$kM{h\  per  Lord  Tenterdtny  G.  J.  in  Rose  v.  Poul-^ 
ton(j),  per  Parke,  J.,  in  Richardson  v.  Gifford{k),  Card" 
well  ^\  Mcas\l). 


505 
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'tiHijDi  Uillskwd  Whitehursi,  bontrd.  The  matter  of  th^ 
tgve«ibbnty  if  k  is-  to  be  treated  as  an  agreement^  was  of 
thevi^e  t)f  ^H.j  and  the  ntsi  :prius  decisions,  Lktka$n  vi 
Riiiley(m),  and  the  case  cited  for  the  plaintiff,  which  would 
fohoM'^'k  coothiry  conclusion,  require  to  be  reeohsidered. 
If  an  agreement  for  a  10/.  lease  be  not  within  the  dadM 

.   (m)  9.Suirk.  ^.  P.  C.  351. ,  . ,        &  M-  ^P^*  , 


(h)  5  B.  &  C.  45;  5.  C.  7 1>.  fip 

.ij(d)flM.j%Or.359.  :.i   fi  >(t)  SB/fr  Ad.  838.  ) 

ft  R.  583.  M.  395. 

(/)  8  M.  *  W.  411.  (/)  2  M.  &  W.  111. 

(^)  S  A.  ft  £.  210;  iS.  C.  4  N.         (m)  1  Ry.  ft  M.  Id. 


1843. 


WiGoms. 
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imposing  the  duty,  what  meaning  ean  be  giteo  to  the  ei« 
empting  clause,  which  exonerates  h  "  memorandum  or 
agreement  for  granting  a  lease,  or  tack  at  rack  rent  of  any 
messuage,  land,  or  tenement,  under  the  yearly  rent  of  5/r 
[Patteson  J.  The  exempting  clause  may  be  mennt  to  applj 
where  the  rent  is  under  5/,,  but  the  term  ii  for  Stt^  a 
number  of  years  as  would  bring  up  the  aggr^pite  value  ^ 
the  subject-matter  to  CO/,]  The  object  of  the  legislative 
seems  rather  to  have  been  to  discourage  altogether  tlis 
entering  into  agreements  instead  of  leases*  where  the  reat 
amounts  to  51.  In  Re^  v.  Si.  Martm%  Lticnieria), 
Taunton  J,,  distinctly  states  that  "  An  agreement  for  a 
lease,  under  which  the  rent  is  as  much  sis  6/«9  requires  a 
stamp«" 

The  instrument  was  a  lease,  although  not  executed  kj 
the  lessor  :  '^  Whatever  words  are  sufficient  to  expkin  the 
intent  of  the  parties,  that  the  one  shall  divest  himself  of  the 
possession,  and  the  other  come  into  it,  for  such  a  determi- 
nate time,  such  words*  whether  they  run  in  the  form  of  s 
license,  covenant  or  agreement,  are  of  themselves  a ufficieo^ 
aqd  will  in  construction  of  law  amouqt  to  a  lease  for  yesn 
as  effectually  as  if  the  most  proper  and  pertinent  words  bad 
been  made  use  offer  that  purpose :"  Bac.  Abr^  X4eases,(K)i 
The  doctrine,  that  there  is  no  lease  unless  the  lessor  exe- 
cutes, has  been  doubted  very  recently,  CoocA  v.  Goodman{b), 
and  it  is  not  established  in  Cardwell  v.  Lucas  {c).  The 
lessor  had  acted  on  the  instrument  which  was  produced  b; 
him,  and  he  had  given  possession  under  it. 

But  at  all  events  the  instrument  was  an  agreement  or 
evidence  of  agreement,  within  the  purview  of  the  Stamp 
AcU  Suppose  the  parties  had  gone  to  some  third  persoDi 
and  he  had  written  down  the  terms  of  their  agreement,  at 
their  request,  clause  by  clause,  as  they  ^reed  upon  them, 
and  that  neither  of  them  bad  signed  this  menaoraqduai^  still 
it  would  be  their  agreement.    Can  it  be  less  their  agreeaisDt 

(a)  3  A.  &  E.  eiO;  &  C.  4  N.  (6)  2  G.  ft  D.  1A9. 

&M.S03.  (•)  a  M.  Si  W.  Its. 
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because  one  of  the  parlies  has  signed?  At  all  events  the  1843. 
instrument  w^s  evidence  of  the  contract^  although  signed 
bj  QPe  of  the  pi^rties  only.  In  Ramsbotiom  v.  Mariley{a), 
following  Ramboltom  y.Tunbridge{b),  a  written  paper  wfts 
aigiyed  by  the  auctioneer^  and  delivered  to  the  bidder^  to 
whom  lands  were  let  by  auction^  containing  the  description 
of  tbe  laD<)4,  the  term  for  which  they  were  let,  and  the  rent 
payable.  It  was  contended  that  this  paper  required  no 
atamp,  that  it  was  neither  a  contract  nor  evidence  of  a  con- 
Iracty  inasmuch  as  the  name  of  one  of  the  contracting  par- 
tiesi  the  lessor,  was  wanting  to  it,  but  the  Court  held  other- 
wise. So  in  Remon  v.  Hayward{c),  the  following  instru- 
meufj  signed  by  the  plaintiff  only,  was  held  to  require  a 
stamp : — ''  Memorandum.  I,  John  Remon,  husband  to 
Mary  R^moik,  file,  consent  to  take  1()5.  per  month,  8cc.  in 
discharge  of  a  sum  of  S9i*'  &c.  The  instrument  signed 
by  pne  party,  and  assented  to  by  the  other,  is  the  agreement 
^botb. 

I^ord  DsNMAN  C.  J. — I  think  this  instrument  did  not 
require  a  stamp.  It  is  not  a  lease ;  the  lessor  was  no  party 
to  it.  As  an  agreement,  the  matter  of  it  is  not  of  the  value 
of  £0/.,  therefore  the  cases  cited,  Ramsbottom  v.  Tun- 
bridge  (Jb),  RamiboUom  v.  Uoriley  (a),  and  Remon  v.  Hay- 
%oard{f\  have  no  application. 

PATTEaQN  J. — I  think  this  no  lease.  There  is  no  lessor; 
it  is  executed  by  the  alleged  lessee  only.  I  do  not  say  it  is 
not  au  instrument  binding  on  the  party  who  signed  it,  but 
(b^  question  is  not  whether  an  action  would  not  lie  against 
him,  the  question  is  whether  it  is  a  lease.  In  Richardson 
v«  Giffard{d)  there  were  counts  upon  an  agreement  by  the 
defendant  to  repair,  in  consideration  of  a  depiise ;  the  in- 
•tnmient  in  question  was  signed  by  the  defendant  only, 

(a)  S  Maa.  Bi  S.  445.  ((0  1  A.  &  £.  55;  S. C.  S  N.  fc 

lb)  2  Maa.  &  S.  434.  M.  325. 

(c)  2A.lkE.i66. 


50^^. 
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Doe 

d. 
Ma  BLOW 

V. 


■<::•  . 
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and  the  Court  did  not  treat  it  as  a  lease*  so  as  to  support 
those  counts ;  that  case  therefore  is  not  in  favoar  of  the 
defendant.  In  Cooch  v.  Goodman  (a)  the  Court  intimated 
not  that  the  instrument  was  a  lease,  not  that  anj  interest 
passed  b^  it^  but  that  an  action  might  lie  against  the  cofe- 
nantor.  I  know  of  no  case  to  shew  that  an  instrument, 
executed  by  the  tenant  only,  passes  an  interest  and  is  s 
lease. 

If  then  this  was  an  agreement,  it  required  no  stamp*    It 
comes  within  the  main  clause  in  the  statute ;  the  matter  of 
the  agreement  is  not  of  the  value  of  20/.;  the  rent  in  10/., 
and  the  subject-matter  is  not  the  land  but  the  rent  to  be 
paid.     It  was  argued  that,  as  the  exemption  clause  applied 
only  to  agreements  for  a  rent  under  5/.  a  year,  this  instru- 
ment was  liable  to  stamp  duty.    But  I  think  the  exemption 
clause  may  operate  without  affecting  the  main  clause  in  the 
way  supposed.    The  exemption  clause,  I  think,  means  that 
if  the  rent  is  under  5/.  no  stamp  shall  be  necessary,  though 
.  the  rent  is  payable  for  several  years,  and  the  whole  vdoe 
of  the  subject-matter  therefore  may  amount  to  20/.    I  think 
the  decision  of  my  brother  Williams  upon  this  point  was 
quite  right. 

Coleridge  J. — The  only  argument,  that  struck  me  in 
favour  of  the  position  that  this  instrument  was  liable  to 
stamp  duty,  was  founded  on  the  exemption  clause  of  the 
Stamp  Act.  But  I  think  it  was  rightly  decided  in  Dot  d. 
Morgan  v.  Amos(h),  that  the  value  of  the  subject-matter  is 
the  value  of  the  right  of  occupation,  which  is  what  the 
parties  deal  for.  The  amount  of  stamp,  therefore,  is  to  be 
regulated,  not  by  the  value  of  the  property,  but  by  the 
amount  of  rent. 

The  defendant  then  cannot  succeed  except  by  shewing 
that  the  instrument  was  a  lease.  I  think  it  was  not  a  kase. 
I  do  not  rely  merely  on  the  absence  of  the  lessor's  signaturei 


(o)  9  6.  &  D.  159. 


iff)  2  M.  fc  Ry.  180. 
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fiyf'tfcere  "^ke  Ufidotibtedljr  cases  where  the  lessee  does  not 
^tedte^'undfievertheless,  if  he  enters  oh  the  premises,  he 
ilf^MMl'  'lil'stlch  cases  the  only  defect  is,  that  the  party 
tty  be'botitid  bes  riot  executed  the  ihstniment  under  con- 
skteratiidiii.  Biit,  on  tb6  face  of  this  instrument,  the  alleged 
M^lk^i^'fdffebts 'to'  d6  nothing  whatever,  and  is  not  even 
dklted^'tt  pkttf.  It  is  said  he  had  the  instrument  in  his 
possession,  and  had  therefore  assented  to  it.  That  does 
nkit  ah^  it  Wa^  understood  to' be  any  tiling  more  than  an 
^6(^itdtli,  tiUd)  t^^  if  he  had  signed'  it,  it  would  have  been 
a^C|^oi*e^Cbdn'feib  agreement^  and  as  an  agreement,  for  the 
ttkntkikHitet^  giVeny  it  did  n6t  require  a  stamp. 

-iiJXi.i      i    /I  Rule  discharged. 
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Jl 


h  I't  t'Hi  I    i'. 


ih'ijod;    /(p.tb^  matter  of  Captain  Douglas  (a). 

A^CHtBALD  DOUGLAS,  a  capiaitt  in  the  arrfiy  of  Wherein  a 
tli^<6ait  India  Company,  was  brought  into  this  Court  by  a  S'eaTiorous^T 
v^rit^  off  hUbeas' corpus,  directeci  to  Lieutenant-Colonel  Hay.  is  alleged  that 
The  return  to  the  writ  was  as  follows  :  is  detained  as 

**  I,  Edward  Hay^  Esquire,  Lieutenant-Colonel  in  the  n  deserter,  by 

virtue  of  6  & 

s^itvi6\i  ot'ihe  East  India  Company,  ind  the  officer  com-  6  Vict.  c.  12, 
mandlfcg'thfc  fortes'of  the  said  company  at  Chatfcatn,  in  the  l;^^{^^^^l^ 
ctt^ifotllttt,  in  the  writ  to  this  schedule  annexed  named,  thai  *<  he  is  a 
dd  tJtiiry  abd'^dturn,  in  obedi^irc6  to  die  daid  writ,  to  the  ouSJrio^bJ 
Cbdirt'tif  but*  'Lady  the  Queen  before  the  Queen  herself,  with  his 
Xhii  AVcKbedd  Douglas,  \h  the  said  writ  also  named,  before      By  33  Geo, 

ttHii'ik  ibcf'tftfiB  of  the  making  of  the  charge  hereinafter  ^»  c.52,8.6«. 
I,  ..  I    .     ;  ,  °  the  taking  any 

fflratiiinea', '  thkt  is  to  say,  on  the  4th  day  of  November,  present  by  a 

person  holding 

ia)  Decided  in  Mich.  Term  last,  Nov.  i6.  office  in  the 

r^^i.v..!.     .^  *'.■..  East  Indies  is 

ta^|^<|e^fnf»4< extortion  and  a  misdemeanor,  and  shall  be  punished  as  such,  and  the 
otfender  shall  also  forfeit  the  value  of  the  present. 

X.  Bikft  '^tK  warrant  for  the  apprehension  of  a  party  '*  ibr  certain  misdemeanors, 
whereof  he  is  impeached,  and  also  fur  certain  penalties  and  forfeitures  sued  for  in  the 
Queen's  Court*'  by  the  Attorney-General,  pursuant  to  the  above  statute,  was  criminal 
process,  against  wbicfa'a  party  was  not  privileged  redeando  after  discharge  by  habeas 
corpus  from  illegal  custody. 

VOL.  III. — G.  D.  L  L 
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1843.  1842,  was  and  continued  to  be  and  now  is  an  o^icer  com* 
^'-^^'^  missioned  in  the  service  of  the  East  India  Company,  and| 
Douglas.  >o  being  such  officer,  was  on  the  4th  day  of  this  instant 
November,  at  the  police  office  in  Marlborough  Street,  in 
the  county  of  Middlesex,  brought  before  John  Hardmiekf 
£squire|  one  of  her  Majesty's  justices  of  tbe  peace  in  and 
for  the  metropolitan  police  district,  and  one  of  her  Majestj's 
justices  of  the  peace  acting  for  the  county  of  Middlesei, 
and  then  and  there  a  charge  was  made  against  the  ssid 
Archibald  Douglas,  upon  the  oath  of  John  E$tcouri  Bon^ 
chevj  and  others,  of  being  a  deserter  from  the  Honourabit 
East  India  Company's  49th  Regiment  of  Infantry,  contraiy 
to  the  statutes  in  that  behalf  made  and  provided,  and  there- 
upon the  said  John  Hardwich,  so  being  such  justice  as 
aforesaid,  having  heard  the  evidence  of  the  said  John  Eit' 
court  Boucher  and  others  in  support  of  the  said  charge, 
duly  made  his  warrant  of  commitment  of  the  said  Archibald 
Douglas  in  the  tenor  following : 

<  Metropolitan  Police  '^     To  the  governor  of  Tothill  Fifkll' 
District,  to  wit.    3  Bridewell,  or  his  deputy. 

'  Receive  the  body  of  Archibald  Douglas,  herewith  sent 
you,  brought  before  me,  John  Hardwick,  Esquire,  one  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  dis- 
trict, and  charged  upon  the  oath  of  John  Estcourt  Bouckir 
and  others  with  being  a  deserter  from  the  Honourable 
East  India  Company's  49th  Regiment  of  Infantry,  contrary 
to  the  statute,  &c.  Him  therefore  safely  keep  in  your  nid 
custody  until  he  shall  be  discharged  by  due  course  of  hiw, 
and  for  so  doing  this  shall  be  your  sufficient  warrant 
Given  under  my  hand  and  seal  this  4th  day  of  Novensber, 
1842.  (Signed)        J.  Hardwick.    (l.s.) 

'  Let  Captain  Douglas  have  every  accommodation  as 
the  rules  of  the  prison  and  the  safety  of  his  person  v^ll 
admit.  J.  /f/ 

''  And  thereupon  the  said  Archibald  Douglas  was  dflly 
conveyed  to  the  said  Tothill  Fields'  Bridewell,  and  the  said 
John  Hardwick,  so  being  such  justice,  did  thereupon  doty 
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transmit  an  account  thereof,  in  pursuance  of  the  statute  in 
that  behalf  made  and  provided|  to  the  Secretary  of  War^  in 
the  tenor  following,  8cc." 

Then  followed  a  descriptive  return  of  the  prisoner,  ac- 
cording to  the  form  required  by  stat.  5  8c  6  Vict.  c.  12,  s.  62. 
The  material  parts  of  this  description  were  as  follows : 

"  Probable  date  of  enlistment.  Entered  as  a  cadet  In  the  year 

1617;  made  lieutenant  8th  Nov. 
1818,  and  captain  ^5th  May,  1831. 

May,  1842,  from  Ootacamund, 
on  the  Neilgherry  Hills. 

That  his  leave  of  absence,  ap- 
plying only  to  the  Neilgherry  hills, 
he  was  absent  without  permission 
of  the  Governor-General,  and  with- 
out leave  to  come  to  Europe,  which 
is  specially  required  by  the  Com- 
pany's regulations. 

Denies  being  a  deserter,  his  time 
of  service  having  expired ;  and  also, 
because  he  has  leave  of  absence 
until  March,  1843." 

''  I  do  hereby  certify  that  the  prisoner  has  been  duly 
examined  before  me  as  to  the  circumstances  herein  stated, 
and  has  declared  in  my  presence  that  he  is  not  a  deserter 
from  the  before  mentioned  corps." 

(Then  followed  the  signatures  of  the  magistrate,  of  the 
prisoner,  and  of  the  informant.) 

'^  And  thereupon  an  order  was  duly  issued  from  the  office 
of  the  said  Secretary  at  War  in  the  tenor  following : 

**  It  is  her  Majesty's  pleasure  that  you  cause  a  proper 
guard  to  be  made  from  the  forces  under  your  command 
to  receive  from  the  civil  power,  at  Tothill  Fields'  Bride- 
welli  Captain  Archibald  Douglas,  committed  on  the  4th 
November^  1842|  as  a  deserter  from  the  49th  Regiment  of 
the  Honourable  East  India  Company's  Madras  Infantry, 
and  convey  him  to  the  East  India  Company's  depdt  at 
Chatham,  to  be  thence  sent  under  proper  guard  to  Madras, 
there  to  be  proceeded  against  according  to  law. 

L  Ld 
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184S.  "  Wherein  the  civil  magistrates  and  all  others  concerned 

^*f*''^^      are  to  be  assisting  in  providing  quarters  and  otherwise  ts 
Douglas,     there  shall  be  occasion.     Given  at  the  War  Office,  the  M 
day  of  November,  184^. 

"  By  her  Majesty's  command,  in  the  absence 

of  the  Secretary  at  War, 

*'  The  officer  commanding  the\ 

Forces  of  the  HonoamUe  /         (Signed)         L.  SulnOH.' 
East  India  Company  atT 
Chatham."  3 

''  Addressed  to  me,  being  the  officer  commanding  the 
forces  of  the  Honourable  the  East  India  Company  at 
Chatham  as  aforesaid.  And  I  further  certify,  that  in  obe- 
dience to  the  said  last  mentioned  order,  I  caused  a  proper 
guard  to  be  made,  and  did  all  other  things  as  therein  was 
ordered,  and  received  the  said  Archibald  Douglas  into  my 
custody  on  the  7th  day  of  November,  1842,  and  I  haire 
since  kept  him  in  my  custody,  according  to  the  last  n^eb- 
tioned  order,  to  the  end  that  the  said  Archibald  Douj^i 
may  be  proceeded  against  according  to  law,  and  these  are 
the  causes  of  my  detaining  the  said  Archibald  Douglas  in 
my  custody,  and  whose  body  I  have  ready,  as  by  the  said 
writ  I  am  commanded." 

The  return  having  been  read, 

Kelly  proposed  to  read  an  affidavit,  for  the  purpose  not 
of  contradicting  the  return,  but  of  avoiding  its  effect,  li; 
explaining  the  circumstances  under  which  Captain  Douglas 
was  absent  from  his  regiment.  Stat.  5  8c  6  Vtci.  cJ  l^  «• 
22,  gives  a  magistrate  power  to  commit  where  it  shati  ap- 
pear  that  the  "  suspected  person  is  a  soldier,  and  ought  to 
be  with  the  corps  to  which  he  belongs.''  Again,  section  52 
extends  the  provisions  of  the  act  '^  to  the  forces  of  the 
East  India  Company,  while  they  shall  be  in  an^y  part  of 
England.''  Lastly,  by  section  56,  **  all  powers  and  provi- 
sions relating  to  soldiers  shall  be  construed  to  extend  to 
non-commissioned  officers."  The  return  did  not  state  that 
Captain  Douglas  was  a  **  soldier  and  ought  to  he  with  his 
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corps;"  and  the  proposed  affidavit  would  shew  what  his         iQ48. 
rank  was  in  the  army,  the  circumstances  under  which  h^      ^'^^^ 
was  absent  from  his  regiment,  and  that  his  regiment  form^ejd      Dquglai. 
no  part  of  "  the  forces  of  the  East  India  Company  now 
being  in  England."     [Lord  Deuman  C«  J.  This  is  not  a 
case  for  reading  affidavits,  the  point  seems  to  be»  that  the 
return  is  insufficient  on  the  face  of  it.     Should  it  not  have 
been  stated  that  the  prisoner  is  a  soldier,  who  ought  to  be 
with  his  corps  ?] 

Sir  F.  Pollock  A.  G.  admitted  the  objection  to  be  good, 
and  the  prisoner  was 

Discharged. 

Sir  F.  Pollock  A.  G.  then  applied  to  the  Court  to  de- 
tain Captain  Douglas  in  custody,  in  order  that  he  might 
take  his  trial  on  an  information  which  had  been  filed 
against  him  for  extortion  and  malversation  in  an  office 
which  he  had  held  in  India. 

Lord  Denman  C.  J. — The  judgment  of  the  Court  just 
delivered  must  first  have  its  effect.  The  judgment  js  that 
Captain  Douglas  is  free. 

Captain  Douglas  then  left  the  Court.  Immediately  after 
his  so  leaving  the  Court  he  was  arrested  under  the  follow- 
ing warrant  from  the  sheriff  of  Middlesex. 

**  Middlesex.  By  virtue  of  the  Queen's  writ  to  me 
directed,  I  command  you  that  you  take  Archibald  Douglas, 
Esquire,  if  he  shall  be  found  in  my  bailiwick,  and  him  safely 
keep  so  that  I  may  have  his  body  before  the  Queen  at  West- 
minster on  Friday  the  18th  of  November  next,  to  answer  our 
•OTereign  lady  the  Queen  for  certain  misdemeanors  whereof 
be  is  impeachedi  and  also  for  certain  penalties  and  for- 
feitures sued  for  in  the  Queen's  Court  before  the  Queen, 
by  Sir  Frederick  Pollock,  Knight,  her  Majesty's  Attorney- 
General,  on  the  Queen's  behalf,  against  the  said  Archibald 
Douglas,  pursuant  to  the  33  Geo.  3,  c.  52,  s.  141,  upon 
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an  information  exhibited  for  certain  misdemeanors^  amount- 
ing in  the  whole  to  12,000/.  &c. 

'<  Dated  the  15th  day  of  November,  1842. 
*'  Penalties  sued  for  1«,000/." 
At  the  foot  of  the  warrant  was  the  following  caution : 
''  Before  you  arrest  the  defendants  beware  that  they  are 

not  ambassadorsi  or  servants  to  ambassadors,  or  any  other- 
wise  privileged  or  protected." 

The  capias  on  which  the  warrant  issued  was  from  the 
Crown  Office,  and  corresponded  with  the  warrant  mutatis 
mutandis. 


Kelljfj  Rogers  and  M.  Chambers,  upon  affidavit  stating 
these  facts,  moved  for  the  prisoner's  discharge,  on  the 
ground  that  after  his  former  discharge  he  was  privileged 
redeundo,  the  second  arrest  not  being  on  any  criminal 
charge;  Rex  v.  DelavaHd)\  Rex  v.  Blake {b).  The  pre- 
sent proceeding  is  upon  stat.  33  Geo.  3,  c.  52,  a.  0%{e), 


(a)  I  W.  Bl.  410. 

(6)  4  B  &  Ad.  355. 

(c)  Sect  62  enacts,  '<  that  the 
demanding  or  receiving  any  sum  of 
money,  or  other  valuable  thing,  as 
a  gift  or  present,  or  under  colour 
thereof,  whether  it  be  for  the  use 
of  the  party  receiving  the  same,  or 
for  or  pretended  to  be  for  the  use 
of  the  said  Company,  or  of  any 
other  person  whatsoever,  by  any 
BritUh  subject,  holding  or  exer- 
cising any  office  or  employment  un- 
der his  Majesty,  or  the  said  United 
Company,  in  the  Eatt  Indies,  shall 
be  deemed  and  taken  to  be  extor* 
tion  and  a  misdemeanor  at  law,and 
shall  be  proceeded  against  and 
punished  as  such,  under  and  by 
virtue  of  this  act,  and  the  offender 
shall  also  forfeit  to  the  king's. ma- 
jesty, his  heirs  and  successors,  the 
whole  gifl  or  present  so  received 


or  the  full  value  thereof. 

Sect.  63  enacts,  ^  that  the 
Court  or  jurisdiction  before  whom 
any  such  offence  shall  be  tried 
shall  have  full  power  and  aatbo- 
rity  to  direct  the  said  prefect  or 
gift,  or  any  part  thereof,  to  be  re- 
stored to  the  party  who  gave  the 
same,  or  to  order  the  whole,  or 
any  part  thei  eof,  or  of  any  fine  which 
the  Court  shall  set  on  the  ofifeoder, 
to  be  paid  or  given  to  the  prose- 
cutor or  informer,  as  such  Ooart 
in  its  discretion  shall  think  fit* 

Sect  140  enacts,  <<  that  all  pe- 
nalties, forfeitures,  eeisures,  causes 
of  seizure,  crimes,  misdemeanors, 
and  other  offences,  which  shtll 
arise,  or  be  incurred,  or  made  un- 
der or  shall  be  cominitted  against 
this  act,  shoU  be  sued  for,  proie^ 
cuted,  examined,  recovered,  and 
adjudged  in  any  of  bis  Majesty^ 
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and  is  merely  for  the  recovery  of  penalties.     By  section 
141  bail  is  to  be  taken  for  the  amount  of  the  penalties. 
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Coorts  of  record  at  Westminster, 
or  in  the  Supreme  Court  of  judica- 
ture at  Fort  William  in  Bengal,  or 
in  one  of  the  Major's  Courts  at 
Madras  or  Bombay  respectively,  in 
maooer  following;  (that  is  to  say) 
all  such  pecuniary  penalties,  and 
all  forfeitures  of  ships,  vessels,  mer- 
chandize and  goods,  shall  and 
may  be  soed  for,  condemned,  and 
recovered  by  action,  bill,  suit,  or 
information,  wherein  no  essoin, 
protection,  wager  of  law,  or  more 
than  one  imparlance,  shall  be 
granted  or  allowed;  and  all  such 
seizareSi  whether  of  any  person,  or 
of  any  ships,  vessels,  merchandizes 
and  goods,  and  alt  causes  of  such 
leiiore,  shall  be  cognizable  in  such 
actions,  suits,  or  prosecutions,  as 
shall  bring  into  questioner  relate  to 
the  lawfulness  or  regularity  of  such 
seizure ;  and  all  such  offences  as 
by  thu  act  are  not  made  punishable 
by  pecuniary  penalties,  or  by  any 
forfeitures  of  goods,  but  by  fine  or 
imprisonment,  or  both,  or  are  here- 
by created  without  providing  any 
particular  punishment,  shall  be 
prosecuted  by  indictment  or  infor- 
mation as  misdemeanors  for  breach 
thereof|  and  shall  be  punished  by 
fine  or  imprisonment,  or  both,  at 
the  discretion  of  the  Court  in 
which  such  prosecution  shall  by 
virtue  of  this  act  be  begun  and 
carried  on ;  and  if  such  prosecu- 
tion for  a  misdemeanor  shall  be  in 
any  of  the  said  Courts  in  the  East 
Indies,  and  the  person  or  persons 
prosecuted  shall  be  there  convict- 
ed, it  shall  be  lawful  for  such 
Court  to  order,  as  part  or  for  the 


whole  of  the  punishment,  any  such 
person  or  persons  to  be  sent  and 
conveyed  to  Great  Britain. 

Sect.  141  enacts,  '^  that  when- 
ever any  action,  bill,  suit,  infor- 
mation,  or   indictment  shall  be 
brought  or  prosecuted  in  any  of  his 
Majesty's  Courts  of  record  at  West- 
minster  for  any   offence  against 
this  act,  whether  for  a  penalty, 
forfeiture,  or  misdemeanor,  the  of- 
fence shall  be  laid  or  alleged  to 
have  been  committed  in  the  city 
of  London  or  county  of  Middle- 
sex, at  the  option  of  the  informer 
or  prosecutor;    and  all  actions, 
hills,  suits,  informations,  and  in- 
dictments for  any  offence  or  of- 
fences against  this  act,  whether 
filed,  brought,  commenced,  or  pro* 
secuted  for  a  penalty  or  forfeiture, 
or  for  a  misdemeanor,  in  any  of 
his  Majesty's  Courts  of  record  at 
Westminster,  or  in  the  said  Supreme 
Court,  or  any  such  Mayor's  Court 
as  aforesaid,  shall  be  brought  and 
prosecuted  within  six  years  next 
after  the  offence  shall  be  commit- 
ted, and  a  capias  shall  issue  in  the 
first  process,  and  in  the  case  of  an 
offence  hereby   made  punishable 
by  any  penalty  or  forfeiture,  such 
capias  shall  specify  the  sum  of  the 
penalty  or  forfeiture  sued  for,  and 
the  person  or  persons  sued  or  pro- 
secuted for  such  penalty  shall  on 
such  capias  give  to  the  person  or 
persons  to  whom  such  capias  shall 
be  directed,  sufficient  bailor  secu- 
rity, by  natural  born  subjects  or 
denizens,    for    appearing    in   the 
Court  out  of  which  such  capias 
shall  issue,  at  the  day  or  return  of 


1843. 
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and  not  merely  in  such  a  sum  as  may  be  sufficient  to  secure 
the  defendant's  appearance.  The  very  clause  in  ihe.wai^ 
rant  requiring  the  officer  to  respect  all  privileged  persow 
shews  that  this  is  civil  process.  But,  even  if  it  is  to  be 
treated  as  criminal  process,  the  Court  will  not  allow  it  to 
be  enforced  by  the  same  party  who  instituted  the  former 
illegal  process;  Jacobs  v.  Jacobs  {a).  In  that  case  the 
second  arrest  was  on  civil  process  after  discharge  from  a 
wrongful  arrest  on  criminal  process.  That  case  therefore 
was  clearly  one  in  which  there  would  ordinarily  be  no 
privilege^  yet  Parke  B.  thought  it  clear  that  the  second 
arrest  would  have  been  illegal^  if  it  had  appeared  that  tke 
plaintiff  was  privy  to  the  arrest  on  the  criminal  charge.  lo 
the  present  case  the  East  India  Company  have  been  the 
moving  party  in  both  arrests,  and  this  Court  will  not  albv 
them  to  have  any  advantage  from  the  former  illegal  arrest 


Sir  F.  Pollock  A.  G.,  Sir  fV.  W.  FoUett  S.  G.,  CMr 
son,  W.  F.  Pollock^  and  Forsyth,  contri.  The  prisoner  is 
now  in  custody  on  a  criminal  charge^  and,  if  so,  of  course 
he  was  not  privileged  redeundo;  for  even,  post  redituo, 
his  own  house  would  be  no  protection.  The  statute 
expressly  treats  the  case  against  the  prisoner  as  one  of 
misdemeanor.  Rex  v.  Stevens  (6)  was  a  case  under  this 
very  statute,  and  the  defendant,  as  appears  by  reference  to 
the  record,  was  adjudged  to  pay  5000/.,  to  forfeit  12,500^ 
the  amount  of  the  gift,  and  was  also  imprisoned  for  two 


such  writ,  to  answer  such  suit  or 
prosecution^  nnd  shall  likewise,  at 
the  time  of  such  appearance,  give 
sufficient  bail  or  security,  by  such 
persons  as  aforesaid,  in  the  same 
Court,  to  answer  and  pay  all  the 
forfeitures  and  penalties  sued  for, 
if  he,  she,  or  they  shall  be  convict- 
ed  of  such  offence  or  offences,  or 
to  yield  his,  her,  or  their  body  or 
bodies  to  prison,  but  if  the  prose- 


cution shall  be  for  any  o£Eenoe  or 
offences  against  this  act,  punish- 
able only  as  a  misdemeaoar,  tfaea 
the  person  or  persons  agaiiitt  wbon 
such  capias  shall  issue,  beinj^tbert- 
upon  arrested,  shall  be  imprisoned 
and  bailable  according  to  law,  as 
in  other  cases  of  misdemeanor;" 

(a)  3  Dowl.  P.  C.  675. 

lb)  5  East,  244. 
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years.     The  claase  in  the  warrant  with  respect  to  privilege         1843. 
is  a  mere  accident,  being  part  of  a  printed  form,  and  ought      ^^T^'T^ 
to  have  been  struck  out.  Douolak. 

Kelly  replied. 

Lord  Dbnman  C.J. — A  person  who  is  discharged  from 
unlawful  custody  on  civil  process  is  undoubedly  privileged 
during  his  return  home  from  a  second  arrest  on  civil  process. 
The  question  is  whether  the  second  arrest  in  this  case  was 
on  criminal  or  civil  process.  The  question  is  of  great  in^- 
portance,  for  the  expediency  of  enforcing  the  criminal  law 
must  not  be  lost  sight  of,  however  imperative  upon  us  <^ 
May  be  to  protect  parties  against  illegal  arrest*  •  I^onle 
itself,  as  has  been  well  observed  in  the  argument,.aiffiord6 
no  protection  against  criminal  process.  •  m  nu 

Now  I  think  it  perfectly  clear  in  this  case  that  this  is 
a  criminal  proceeding  for  a  misdemeanor,  although  the  re- 
covery of  penalties  may  be  one  of  the  consequences  of 
conviction.  The  charge  sounds  in  crime  and  leads  to 
punishment.  This  is  not  a  case  therefore  in  which  we 
should  interfere.  Even  if  this  warrant  had  been  put  into 
the  bands  of  the  officer  soon  after  this  party  had  lefl;the 
precincts  of  the  Court,  which  are  of  themselves  a  protec- 
tion from  all  violence,  we  should  be  bound  to  say  that 
there  would  be  no  privilege  against  such  a  warrant,  if  die 
proceeedings  were  bona  fide.  The  observation  of  ParAe 
B.  in  Jacobs  v.  Jacobs  (a)  applies  only  to  cases  where  an 
arrest  has  been  made  on  a  criminal  charge  without  foun- 
dation, for  the  purpose  of  getting  the  body  of  a  debtor  by 
a  trick,  and  so  detaining  him  afterwards  on  civil  process. 
Undoubtedly  we  should  not  allow  a  fraudulent  proceeding 
of  that  sort.  Here  there  is  no  ground  for  supposing  that 
the  first  arrest  was  made  for  the  mere  purpose  of  after- 
wards making  the  second  arrest.     The  charges  on  which 

(a)  3  Dowl.  P.  C.  675. 
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1648.  such  arreits  have  respectively  proceeded  are  entirelj  dif- 
^"^"^"^^  fereot.  The  second  arrest  is  quite  legal,  and  there  is  no 
DouoLAB.     ground  for  this  claim  of  privilege. 

Williams,  Coleridoe  and  Wightman  Ja.  concurred. 

Rule  refused. 


Wtdnuday,  THOMPSON  V.  WooD  and  another. 

February  UU 

Under  a  count  C/A8E  for  an  excessive  distress.  The  first  count  of  the 
form^^'nThr"  declaration  stated,  that  before  and  at  the  time  when,  ftc. 
statute  of  the  plaintiff  held  certain  premises  as  tenant  thereof,  at  a 
for  an  exc^-  certain  rent  therefore  payable,  of  which  rent,  at  the  tiaie 
sive  distress,     when,  &c.,  a  certain  small  sum  of  money,  to  wit.  the  sum  of 

the  allegation  . 

that  the  de*  1^^  and  no  more  was  due  from  the  plaintiff*    Yet  defend- 

fendant  <<took  ^^^^  ^^^  regarding  the  statute  in  such  case,  &c.,  but  wrong- 

ed''  the  plain-  fully  and  maliciously  contriving  and  intending  to  injure  and 

do^  not  in-  oppress  the  plaintiff,  heretofore,  to  wit,  &c.  wrongfully  and 

elude  the  tale  maliciously  took  and  distrained  for  the  said  arrears  of  rest 

therefore  un-  certain  goods,  &c.  of  the  plaintiff,  of  much  greater  value 

der  such  a        ^\^^^  |||q  amount  of  the  said  arrears  of  rent,  to  wit,  of  the 

count  damages 

cannot  be  re-    value  of  500/.,  and  thereby  then  took  a  great  and  unrei- 

covered  for  the  gQ^able  distress  for  the  said  arrears  of  rent,  when  at  the 

sale  as  well  as  ^       ^ 

the  seizure.       time  of  the  taking  of  the  said  distress  as  aforesaid,  a  certain 

part  of  the  said  goods,  to  wit,  one-tenth  part  thereof,  was 
of  sufficient  value  to  have  satisfied  the  said  arrears  of  rent, 
and  the  charge  of  the  said  distress,  and  of  the  appraisement 
and  sale  thereof,  contrary  to  the  form  of  the  statute  in  sucb 
case,  8lc. 

Plea :  not  guilty,  and  issue  thereon. 

At  the  trial  before  Coleridge  3 .,  at  the  Middlesex  sitting 
in  Easter  Term,  1842,  it  appeared  that  the  amount  of  rent 
due  was  15/.;  that  the  goods  distrained,  if  sold  in  the  ordi- 
nary way  at  a  broker's  sale,  would  fetch  about  70/.,  and 
that  they  were  in  fact  sold  for  less  than  19/*     The  learned 
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judge  directed  the  jury  that  the  count  did  not  complain 
that  the  goods  were  told  at  an  undervalue,  or  indeed  that 
the  goods  had  been  sold  or  taken  away  at  all,  and  that  the 
jury  were  to  give  damages  for  the  seizing  merely.  The  jury 
gave  their  verdict  for  nominal  damages. 

ByleSf  in  the  same  term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  He  cited  Wells  v. 
Moody  (a),  and  contended  that  since  the  passing  of  the 
statute  of  William  and  Mary,  authorising  the  sale  of  dis^ 
tresses,  the  word  **  distrained  "  in  the  count  must  be  taken 
to  comprise  the  sale  of  the  distress. 


619 


1843. 


TnoMPSON 

V, 

Wood. 


Wordsworth  and  J.  W.  Smith  now  shewed  cause  (A). 
The  sale,  ever  since  the  statute  authorising  the  sale  of  dis- 
tressesy  is  altogether  a  distinct  matter  from  the  distress. 
Thus  an  arrangement  respecting  the  sale  is  no  bar  to  an 
action  for  excessive  distress:  Willoughby  v.  Backhouse (c\ 
Sells  V.  Hoare  (d).  And  the  defendant  could  not  plead  a 
judgment  in  the  action  for  excessive  distress  to  an  action 
for  selling  at  an  undervalue.  Suppose  this  action  had  been 
brought  directly  after  the  statute  of  William  and  Mary,  the 
words  ^  took  and  distrained'' would  not  then  have  been 
thought  to  include  the  word  ''  sold."  Before  the  statute 
of  William  and  Mary  trespass  would  have  lain,  if  the 
distress  had  been  sold,  for  the  sale  was  then  an  abuse, 
which  made  the  distrainer  a  trespasser  ab  initio:  Lynne  v. 
Moody  (e),  Oargrave  v.  Smith  (/).  This  statute  has  ren- 
dered that  sale  legal  which  previously  would  have  made 
the  seller  a  trespasser  ab  initio,  but  the  meaning  of  the 
word  distress  in  the  statute  of  Marlbridge  is  not  altered. 


(a)  T  C.  &  P.  59. 

(k)  Byks  and  Keating  were 
hsv^fint  in  support  of  the  rule,  on 
Feb.  1,  before  Lord  Dtnman  C.  J. 
and  Coleridge  J.;  and  Wordsworth 
and  J.  IF.  Smiihf  in  opposidon  to 
dia  rule,  were  not  beard  until  the 


4th  inst.,  before  Lord  Dentnan  C. 
J.,  Patteson  and  Coleridge  J. 

(c)  3B.  &C.  881i  S.C.  4  p. 
&  R.  539. 

((/)  1  Bing.  401. 

le)  SStra.  851. 

(/)lSalk.  Wl. 
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The  salei  being  no  longer  an  abuse  constituting  a  tres- 
pass, might  have  been  alleged  as  special  damage  in  this 
action  for  excessive  distress,  so  that  the  plaintiff  is  put  to 
no  hardship,  but  it  is  certainly  itself  no  part  of  the  exGe«f 
sive  distress.  In  Wells  v.  Moody  (a),  Parke  B.  is  reported 
to  have  said,  ''  to  determine  whether  the  trespass  was  ex- 
cessive, you  must  ascertain  what  the  goods  seized  would 
have  sold  for  at  a  broker's  sale.  If  it  be  excessive,  tbf 
plaintiff  is  entitled  to  recover  the  fair  value  of  tbeni*" 
There  the  first  count  was  for  distraining  for  more  than  wm 
due,  and  the  ruling  of  the  learned  judge  probably  reCenjed 
to  that  count,  and  is  fully  justified  on  the  principle  of  Tqjf- 
lor  V.  Hetmiker{b),  which  decided  that  case  lies  wbeci^s 
landlord  distrains  for  more  than  is  due,  even  though  the 
goods  distrained  are  of  less  value  than  the  rent  really  due. 
At  all  events,  even  if  the  observation  of  the  learned  judge 
referred  to  the  count  for  excessive  distress,  the  language  of 
the  count  is  not  set  out,  so  that  it  might  have  included  th^ 
sale,  and  it  appears  that  the  verdict  was  for  oomiosl 
damages  only. 


Byles  and  Keating  contrd.  The  words  *^  took  and  dis* 
trained''  are,  now  that  the  sale  of  the  distress  has  been  made 
one  of  its  ordinary  incidents,  equivalent  to  the  words  ''took, 
distrained  and  sold,"  and  the  count  is  large  enough  to 
include  damages  for  the  sale.  If  the  complaint  that;  the 
goods  were  sold  at  an  under  value  ought  to  have  been  sper 
cially  alleged,  still  even  in  the  present  state  of  the  deqls* 
ration  the  plaintiff  had  a  right  to  damages  for  the  depri- 
vation of  his  goods  by  means  of  the  sale,  taking  it  to  have 
been  a  sale  fairly  conducted.  Wells  v.  Moody  {a)  is  a  dis- 
tinct authority  that  the  difference  between  the  amount  of 
rent  due  and  the  sum  which  the  goods  would  fetch  at  a 
broker's  sale  is  the  proper  measure  of  damages,  and  the 
same  would  have  been  the  measure  of  damages  at  common 


(a)  7  C.  &  p.  59.        (6)  12  A.  &  £.  488;  S.  C.  4  P.  &  D.  94S. 
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law,  as  observed  by  Parke  B.  in  Pigott  v.  Biriles  (a) :  "  At 
common  law^  and  when  the  statute  of  Marlbridge  passed^ 
a  distress  coald  be  made  only  upon  moveable  chattels, 
being  upon  the  land  demised,  and  such  as  were  capable, 
after  tbey  had  been  detained  for  an  unlimited  time  as  a 
pledge,  of  being  restored  in  the  same  plight  and  condition  to 
the  distrainee ;  and  the  damage  which  was  sustained  by  the 
latter  by  an  excessive  distress  was  the  loss  of  the  use  and 
enjoyment  of  the  surplus  of  such  goods,  which  were  re- 
moved and  impounded  off  his  land,  for  such  time  as  he  was 
deprived  of  it,  and,  if  not  restored  before  action  brought, 
then  probably  he  might  claim  the  full  value  of  such  sur- 
plus.** 

Cur.  adv.  vuU. 
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lx>rd  Denman  C.  J.,  on  a  subsequent  day  in  this  Vaca- 
tion, delivered  the  judgment  of  the  Court  as  follows: — 
This  was  an  action  for  taking  an  excessive  and  unreason- 
able distress.  The  count  stated  merely  the  taking  more 
goods  than  were  necessary,  when  a  part  of  the  goods  were 
sufficient  for  the  arrears  of  rent  and  expenses  of  sale,  &c. 
There  was  no  averment  that  the  goods  had  been  sold  nor 
even  that  they  had  been  detained ;  for  aught  that  appeared 
by  the  count  the  goods  might  have  been  replevied,  or  the  rent 
paid  and  the  goods  restored.  Under  these  circumstances, 
the  learned  judge  told  the  jury  that  they  could  only  give  da- 
mages for  the  detention  of  the  goods  up  to  the  time  of  sale. 

Th^  plaintiff  contended  that  he  might  shew  that  the 
goodtf  were  sold  much  under  value. 

We  are  clearly  of  opinion  that  the  plaintiff  could  not 
go  into  any  such  question.  Selling  undervalue  is  the  sub- 
ject of  a  distinct  ground  of  complaint,  and  certainly  ought 
to  have  been  distinctly  stated  in  the  count,  if  the  plaintiff 
meant  to  rely  on  it. 

But  on  the  argument  a  question  arose,  whether,  sup- 
posing the  goods  to  have  been  sold  for  their  fair  value,  still 

(a)  1  M.  &  W.  447. 
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the  plaintiff  might  not  recover  damages  for  the  sftlc  as  well 
as  the  seizure  of  too  many  goods.  We  think  that  under 
this  count  he  could  not;  it  is  framed  upon  the  statute  of 
Marlbridge,  and  pursues  the  same  form  m  was  used  n 
similar  actions  before  the  landlord  was  at  liberty  to  sell  ths 
distress  under  stat.  ^  W.  If  M.  9.  \,  c,  6»  Previoiu  to  that 
act  a  sale  of  the  goods  would  have  made  the  defendant  t 
trespasser  ab  initio :  no  allusion  to  the  sale  was  therefertf 
made  in  the  count,  and  clearly  no  damages  could  be  reco« 
vered  for  it  in  an  action  on  the  case.  That  statute  Imving 
authorised  a  sale,  we  do  not  say  that  damages  for  the  sale 
might  not  be  recovered  under  a  count  for  an  excessive  dii* 
tressy  if  proper  averments  were  introduced  with  respect  to 
the  sale ;  but,  in  the  absence  of  any  such  averments,  we 
think  that  the  damages  must  be  liroited|  as  the  learned 
judge  held  at  the  trials  and  this  rule  must  be  disdfaarged« 


D. 


Rule  disolMrgfd. 


Thursday,  The  QuEEN  V.  The  Inhabitants  of  Midville. 

February  Qd, 

The  prima       Indictment  against  a  township  for  non-i^palr  of 

facie  liability 

to  repair  roads  ^Oad. 

attaches  to  a        j.^^  ^^^^  ^^j  t^j^j  j^f^^e  Parkt  B.  at  the  lust  Lincoh 

parish  only, 

and  not  to  any  Summer  Assizes,  when  a  verdict  Was  found  for  the  crotriii 

otre"/district  •"'0^^^  ^^  t^e  opibion  of  this  Court  upon  ft  cjise. 

although  it  is  The  Case  stated  that  the  road  had  been  cotlstlintly  Used 

par!^.  as  a  public  highway  since  the  passing  of  41  Geo.  3,  c.  14^ 

Between  (local  and  personal^  public)^  intituled  "  An  Act  for  dividing 

years  since, 

certain  extra-parochial  and  uncultivated  land,  being  part  of  a  fen^  was  draintd,  and 
public  roads  were  set  out  upon  it  under  the  provisions  of  an  ace  of  parliament,  which 
nad  been  used  Us  public  roads  to  the  present  time. 

By  52  Geo,  3,  the  district  was  formed  into  townships,  and  made  subject  to  all  the 
general  public  laws  relating  to  constables  and  the  relief  of  the  poor,  provided  that  the 
said  townships  should  not  be  liable  to  contrihote  to  the  relief  of  the  poer  in  aAy  other 
parish  or  place,  or  to  pay  a  proportional  part  of  any  other  parochial  rates  whatsoever. 

Held,  on  an  indictmetit,  alleging  specially  the  abo^e  facts,  that  such  tovtrbsbips  welt 
not  liable  to  repair  the  roads* 
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and  allotting  certain  Fens,  called  the  East  and  West  Fens^ 
10  the  county  of  Lincoln."    The  part  indicted  lies  wholly    ^.    ^ 
within  the  township  of  Midville,  in  the  said  county.     Mid*  v. 

▼ille  is  a  separate  and  distinct  townships  maintaitiing  its  ^  MluiiL^'^^ 
own  poor  since  it  was  created  a  township  by  statute  after 
oientioned;  and  in  1823  the  township  appointed  surveyors^ 
and  have  since  made  highway  rates,  and  repaired  the  road 
io  question^  so  far  as  packing  in  the  ruts. 

Before  the  passing  of  the  acts  of  parliament  mentioned 
io  the  case,  the  land  over  which  the  road  so  indicted  passes 
was  part  of  a  certain  extra-parochial  fen^  called  the  East 
Fen,  which  was  then  uninhabited. 

By  the  41  Geo.  3f  abofe  mentioned^  it  is  enacted  that 
the  East  and  West  Fens  shall  be  divided  and  allotted  by 
comniissianers  in  the  manner  provided  by  the  act.  By 
section  dO  it  is  enacted^  that  the  commissionerSi  before 
they  set  out  the  allotments,  ''  shall  set  out  and  appoint 
soch  poblic  and  private  roads  and  ways  as  they  shall  judge 
necessary,*'  tie.;  after  the  said  public  roads  shall  have  been 
set  out  as  aforesaid,  the  commissioners  to  appoint  sur^ 
veyors,  who  are  to  cause  the  same  to  be  properly  com- 
pleted and  put  in  good  repair, ''  and  that  the  inhabitants  of 
the  said  respective  parishes,  townships  or  places^  having 
right  of  common  on  the  said  fens,  shall  not  be  charged  or 
cbargeairie  towards  the  forming  or  repairing  of  the  said 
pablic  roads  until  the  same  shall  be  made  fit,  &c.  and  shall 
have  been  certified  so  to  be  by  the  said  surveyors ;"  and 
after  certificate,  the  roads  to  be  "  kept  in  repair  by  the 
inhabitants  of  the  respective  parishes,  townships  and  places, 
hatkig  right  of  common  in  the  said  fens,  in  the  same  man- 
ner as  the  other  public  roads  within  the  said  respective 
parisbet^  townships  and  places  are  by  law  to  be  amended." 

A  road  was  set  out  by  the  commissionersi  of  which  the 
road  indicted  formed  part,  but  was  not  pot  into  repair  by 
the  commissioners,  nor  certified  as  required  by  the  acti^ 

By  Stat.  62  Geo.  3,  c.  144,  (local  and  personal,  publie)^ 
ioltttiled  '*  Ad  Act  for  forming  into  Townships  certain  Eatra* 
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Parochial  Lands  in  Wildmore  Fen,  and  in  the  West  and 
East  Fens,  in  the  County  of  Lincoln/'  reciting  that  the 
population  in  the  said  fens  is  rapidly  increasing,  and  that 
Inhabitants  of  j^  ^quJ^  be  of  public  utility  if  such  lands  were  made  to 

constitute  seven  distinct  townships,  and  if  all  the  general 
public  laws  then  in  force  '^  concerning  constables  and  for 
the  relief  and  employment  of  poor  people  in  England,  were 
put  in  force  within  such  townships/'  it  is  enacted,  that  the 
said  lands  should  be  constituted  into  seven  disiinct  town- 
ships^ as  therein  is  mentioned,  one  of  them  being  the  town- 
ship of  Midville,  and  (sect.  9)  **  that  all  the  general  public 
laws  and  statutes  now  in  force,  or  hereafter  to  be  made, 
concerning  or  relating  to  constables  and  for  the  relief  and 
employment  of  poor  people  in  England,  subject  to  the  pro- 
viso hereinafter  contained,  shall  be  executed  and  put  in 
force  within  each  and  every  of  the  said  several  townships 
in  like  manner  as  such  laws  and  statutes  are  or  may  be 
executed  and  put  in  force  in  any  parish  in  England,  and 
all  inhabitants  and  occupiers  of  lands  within  the  said  town- 
ships are  hereby  declared  to  be  subject  and  amenable  to 
all  such  laws  and  statutes,  subject  to  the  proviso  hereinafter 
contained,  in  like  manner  as  inhabitants  and  occupiers  of 
any  lands  within  any  parish  in  England  are  or  may  be  sulh 
ject  or  amenable  to  such  laws  and  statutes."  And  it  was 
further  enacted  (sect.  10),  ''  that  the  inhabitants  and  occu- 
piers of  lands  in  all  the  said  townships  shall  be  liable  to 
maintain  and  support  the  poor  people  in  their  respective 
townships,  and  shall  be  liable  and  chargeable  to  all  pay- 
ments, charges,  expenses  and  orders  in  respect  of  poor 
people  in  the  township,  where  he,  she  or  they  may  inhabit 
or  occupy  lands,  in  like  manner  and  form  as  inhabitants 
and  occupiers  of  lands  within  any  parish  in  England  are 
now  by  any  general  law  or  statute  liable  and  chargeable  for 
or  towards  the  maintenance  and  support  of  poor  people  in 
any  parish  in  England,  subject  to  the  proviso  hereinafter 
contained :  Provided  always  (.sect.  1 1),  that  the  inhabitants 
or  occupiers  of  lands  within   siich  respective   townships 
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shall  not  be  subject  or  liable  or  be  required  in  any  manner        1843. 
to  pay  or  contribute  towards  the  relief  of  poor  people  in    ^/^if^^ 
any  other  parish,  township  or  place,  or  to  bear  any  propor-  9. 

tional  part  of  any  other  parochial  rates  whatsoever  in  any  Io^al>»^ani8  of 
other  parish,  township  or  place ;  neither  shall  the  inhabi- 
tants or  occupiers  of  lands  or  tenements  in  any  other  parish, 
township,  or  place  be  liable  or  be  required  to  pay  or  con- 
tribute towards  the  relief  of  poor  persons  in  any  township 
by  this  act  formed  or  created,  or  to  bear  or  pay  a  propor- 
tional part  of  any  other  parochial  rate  or  rates  whatsoever, 
to  be  levied  or  raised  in  such  townships,  or  any  of  them ; 
any  law,  statute,  custom  or  usage  to  the  contrary  in  anywise 
notwithstanding." 

By  the  statute  of  58  Geo.  3,  c.  xlvi.  (local  and  personal, 
public),  intituled  *'  An  Act  for  amending  Two  Acts  of  his 
present  Majesty,  so  far  as  the  same  relate  to  the  Establish- 
ment of  Chapels  in  the  East,  West,  and  Wild  more  Fens,  in 
the  county  of  Lincoln,"  certain  trustees,  appointed  for  the 
purpose  of  carrying  that  act  into  execution,  were  empow- 
ered to  erect  additional  chapels,  and  to  appoint  ministers 
to  officiate,  &c.  &c. 

Shortly  after  passing  the  last-mentioned  act,  the  trustees 
therein  named  erected  and  endowed  a  chapel  in  Midville, 
and  thenceforth  hitherto  an  officiating  minister  has  been 
regularly  appointed,  and  also  overseers  of  the  poor,  survey- 
ors of  the  highways,  and  a  constable,  within  the  township. 

The  first  count  of  the  indictment  merely  stated  the  road 
in  question  to  be  a  certain  common  and  ancient  highway, 
*'  at  the  township  of  Midville,  in  the  county  of  Lincoln," 
and  that  the  inhabitants  of  the  township  of  Midville  have 
been  used  and  accustomed  and  still  of  right  ought  to  repair. 

The  second  count  stated,  ''  that  before  and  at  the  time 
of  the  passing  of  the  act  of  parliament  next  hereinafter 
mentioned,  certain  lands,  &c.  situate  and  being  in  a  certain 
place  called  the  East  Fen,  and  in  the  said  act  mentioned 
and  described,  were  extra-parochial ;"  and  thereupon,  at  a 
certain  session  of  parliament  holden,  &c.  (52  Geo.  3),  a 

VOU  ill. — O.  D.  MM 
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1843.        eertab  act  wis  passed,  intitBled,  Itc.    And  tberebj  mad  bj 
.p.    Q  the  said  act  it  was  enacted,  **  thmt  certain  of  the  said  hund 

V.  in  the  said  act  specified,  shoold,  from  and  after  the  passiif 

Mfiymu.  ^'  ^^  *^  ^^  ^  *  dbtinct  township  of  itself,  and  be 
called  bj  the  name  of  Midville,"  &€.  That  since  the  pass- 
ing of  the  act,  there  has  been  a  certain  common  highway 
''  in  the  said  township  of  Midnlle,  in  the  county  aforesaid ;" 
that  the  same  was  out  of  repair;  that  the  inhabitants  of 
Midville  ba?e  been  used,  &c*  and  still  of  right  ought,  ftc, 
as  in  the  first  count. 
The  following  were  set  down  as  the  prosecutor's  points: 

1.  That  upon  the  creation  of  the  township  of  MidviHe 
by  act  of  parliament,  in  the  year  1812,  the  ofccupiers  of 
land  within  it  became  liable  to  keep  the  public  roads  withis 
that  township  in  repair  as  of  common  right,  unless  sobk 
other  person  or  district  was  bound  to  repair. 

2.  That  previously  to  the  formation  of  these  townshipi, 
no  one  was  bound  to  repair  the  road  indicted,  as  it  wss 
extra-parochial,  and  the  provisions  of  the  statute  41  GeD.3» 
c.  142|  8.  SO,  which  would  have  made  it  repairable  by  the 
inhabitants  of  the  parishes,  &c.  having  right  of  common  is 
the  fens,  were  not  complied  with. 

The  following  were  the  points  for  the  defendants ; 

1 .  That  the  liability  to  repair  highways  can  only  attadi 
upon  a  township  by  act  of  parliament,  or  by  prescriptioOi 
and  that  as  the  township  of  Midville  has  been  created  b; 
act  of  parliament  in  modern  times,  it  cannot  be  liable  to 
repair  its  highways  by  prescription,  and  it  is  not  made  liable 
by  the  act  of  parliament. 

2.  That  the  highway  in  question  is  over  a  district  called 
the  East  and  West  Fens,  and  that  by  the  act  of  parliament,  b; 
which  the  East  and  West  Fens  were  allotted  to  the  several 
proprietors  of  lands,  8cc.  in  certain  adjacent  parishes,  such 
proprietors  are  made  liable  to  the  repair  of  the  roads  set  out 
over  the  respective  portions  of  the  fens  allotted  to  each; 
and,  although  they  are  not  to  be  liable  to  such  repair  till  the 
respective  roads  have  been  put  into  and  certified  to  be  in 


HILARY  VACATION,  VI  VICT. 

proper  repair,  the  act  never  contemplated  that  any  other 

district  or  individuals  should  be  liable  to  such  repair.  ,    _ 

The  QuEBN. 
S.  That  as  by  the  statute  52  Geo.  S,  Midville  and  the  v. 

other  townships  thereby  created  are  made  amenable  to  the  I>^h*hitttiits  of 
several  laws  and  statutes  relating  to  constables  and  to  the 
relief  of  the  poor,  and  are  not  made  liable  to  the  laws  re- 
lating to  highways,  it  was  not  the  intention  of  the  legislature, 
in  making  Midville  a  township,  to  render  it  liable  to  the 
repair  of  the  highways  within  it. 

Waddif^ton  for  the  crown  {a)  (after  admitting  that  the 
first  count  was  bad,  see  the  judgment,  post).  The  special 
liability  created  by  the  41  Geo.  3  never  attached,  as  the 
road  was  not  certified  according  to  the  requirements  of 
that  act.  The  township  of  Midville  is  liable,  although  of 
course  there  can  be  no  prescription  to  rest  its  liability  upon. 
The  township  is  a  district  which  has  the  complete  character 
of  a  parish,  and  it  cannot  be  material  that  it  has  not  the 
name  of  a  parish.  It  is  by  no  means  clear  that  an  inde- 
pendent township  like  Midville  would  not  be  liable  even 
at  common  law.  In  Rex  v.  Kingsmoor{b),  where  Rex  v. 
Yaiiion{c)  was  cited,  the  question  arose,  but  it  was  not 
necessary  to  decide  it,  as  the  indictment  did  not  allege  that 
the  hamlet,  which  was  the  district  charged,  did  not  form 
part  of  a  larger  district,  the  inhabitants  of  which  were 
bound  to  repair.  Best  J.  certainly  expressed  an  opinion 
against  the  liability,  saying,  **  I  can  find  no  authority  for 
saying  that  any  thing  but  a  parish  is  to  be  charged.  If  the 
law  authorises  no  charge  except  on  parishes,  places  that 
ara  extra-parochial  are  not,  by  the  general  rule  of  law, 
liable.'^  What  can  be  the  ground  of  imposing  generally 
die  liability  to  repair  roads  upon  parishes  ?  Their  ecclesi- 
astical character  certainly  affords  no  sufficient  ground ;  and 
thia  township  is  made  by  statute  a  parish  for  all  civil  pur- 

(a)  In  Mich.  T.  last  (Nov.  9),         (6)  2  B.  &  C.  190;  S.  C.  3  D. 
before  Lord  Dtnman  C.  J.,  Wil-     &  R.  398. 
lUmu  and  Cokridge  J%  (<;)  1  Sid.  140. 

M  M  2 
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1843.        poses.    The  liability  to  repair  roads  is  very  fully  explained 

,^^""^^      by  Lord  EUenborough  C. J.  io  Rex  v.  EccUffieidia)^  and, at 

9.  passage  in  the  judgment  of  Parke  J.  in  Rew  v.  Leaktib\, 

InhabitaDts  of  ^lj^^^  the  reasons  given  for  parish  liability  aeem  to  Jk 

equally  good  reasons  for  making  this  township  liabkJt 
'*  I  have  always  considered  it/*  he  says,  **  as  clear  Ibfit  ibt 
parish  is  at  common  law  bound  to  repair  all  public  bigln 
ways;  this  being  by  the  common  law  the  mode  bywbiob 
each  parish  contributes  its  share  towards  the  pabUc  buctbfA 
of  repairing  all  highways,  instead  of  all  the  public  roadi 
being  repaired  by  one  general  tax.  Hence,  if  a  road  be 
dedicated  to  the  public,  no  parish  can  refuse  to  repair  il^ 
It  must  bear  in  that  shape  its  share  of  the  general  burthen 
and  its  inhabitants  receive  an  equivalent,  not  in  the  use  of 
that  road  in  particular,  but  in  the  use  of  all  the  public  co^ds 
of  the  realm."  [Lord  Denman  C.  J.  At  present  our opi* 
nion  is  such,  that  it  may  not  be  necessary  to^hear  tb^ 
defendants.] 

Whitehurst  and  N.  ii.  Clarke  contrsk,.were  not  heard*   ' 

Cnr.  adv^  vult* 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  is  an  indictment  against  tbe  inb»> 
bitants  of  the  township  of  Midville,  for  non<^repair  of  s 
public  highway  situate  within  the  saroe»  and  the  question 
before  us  is  raised  on  the  form  of  the  indictment,  aodiS 
case  reserved  for  our  opinion. 

It  thereby  appears  that  a  certain  district,  called  the  East 
and  West  Fens^  has  under  sundry  acts  of  pBrliamettt!(tlie 
provisions  of  some  of  which,  and  of  one  particularly,  inll 
require  notice  hereafter),  been  recovered  by  draimige,lbe 
place  over  which  the  highway  passes  haviug  been  fit- 
viously  uninhabited  and  extra-parochial. 

The  first  act  bearing  upon  tbe  question  (with  this,  to  a 

(a)  1  B.  8s  Aid.  348.  (6)  5  B.  &  Ad.  409. 
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certain  extent,  material  bearing  on  the  case,  as  shewing  that        1843. 

the  legislature  did  not  then  contemplate  the  bringing  the    rJ^^X^^ 

roads  in  this  district  within  the  general  rule  of  the  law  as  to  v. 

repairs,  but  to  provide  for  it  in  a  special  manner),  is  the  41  In'j^bitsnti  of 

Oto^  3,  c»  142,  (local  and  personal,  public),  whereby  power 

wai  given  to  certain  commissioners  to  divide  and  allot  the 

said  East  and  West  Eens,  and  to  set  out  public  and  private 

rbads  therein.    The  indicted  road  was  with  others  so  set 

eut  as  a  public  road,  and  has  been  used  as  such  ever  since. 

By  a  clause  in  the  said  act,  certain  surveyors  to  be  ap*- 

poiated  by  the  said  commissioners  were  to  certify  to  the 

derk  of  the  peace  for  the  said  county  that  the  said  roads 

were  in  good  repair,  and,  upon  such  certificate  being  given, 

the  said  roads,  so  put  into  repair,  were  thereafter  to  be 

repaired  by  '^  the  inhabitants  of  the  respective  parishes, 

townships  and  places,  having  rights  of  common  on  the  said 

fens."     The  case  however  states  that  this  was  never  done ; 

the  road  in  question,  though  used  as  a  public  road  (as  above 

mentioned),  never  having  been  so  certified,  and  therefore 

the  liability  to  repair  above  pointed  out  never  has  attached. 

The  question  mainly  turns  upon  one  of  the  subsequent 
acts  of  parliament,  52  Geo.  3,  intituled  '*  An  Act  for  form- 
ing into  Townships  certain  Lands  in  the  Wildmore  Fen, 
Mid  in  the  West  and  East  Fens,  in  the  County  of  Lincoln.*' 
-Of  seven  such  townships,  so  newly  created,  the  township 
indicted  was  one.  The  manner  in  which  this  is  done,  and 
the  language  used  for  the  purpose  in  the  last-mentioned 
act,  it  will  be  very  material  to  attend  to. 

Before  we  do  this,  however,  it  may  be  proper  to  premise 
thai  tbe  facts  relied  upon  in  support  of  the  prosecution  are, 
(bat  the  road  in  question  is  a  public  road,  situate  within 
tbe  township,  and  out  of  repair;  that,  since  the  year  1823, 
aunreyors  of  the  highways  have  been  appointed,  and  that  in 
tbe  afaape  of  repairs  "  the  ruts  have  been  packed  in," 
and  that  highway  rates  have  been  raised  since  that  time. 
It  further  appears  that,  since  the  passing  of  the  58  Geo.  3, 
c  4/6,  a  chapel  has  been  erected,  and  there  has  been  an 
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1843.        officiating  minister,  and  lastly,  that  there  have  been  ove^ 

-J^r^'^      seers  and  constables  for  the  township. 
The  Queen  ^    . 

V.  From  these  facts,  however,  the  ongin  of  every  thiag 

^  mS^l^'e.''^  (including  the  township  and  the  road  itself)  being  dearij 

ascertained^  no  inference  can  be  raised  as  to  the  liability  of 
the  defendants  to  repair  the  road  by  usage  or  prescription. 
Nor  was  it  attempted  to  question  the  principle  upon  which 
that  liability  of  a  township  is  founded ;  on  the  contrary,  tiie 
learned  counsel  for  the  prosecution  very  properly  aban* 
doned  in  his  argument  the  first  count  of  the  indictmeot, 
because  that  only  stated  the  road  to  be  situate  within  tkc 
township^  and  out  of  repair,  and  that  the  township  is  bound 
to  repair  it  without  more. 

Reliance  was  placed  upon  the  second  count,  which  ii 
founded  upon  the  said  statute  of  the  52  Creo.  3.  It  ii 
plain^  therefore,  that  the  question  depends  upon  the  effect 
of  that  statute,  because,  if  the  district  had  been  merely 
created  a  township,  it  is  manifest  from  the  concession,  with 
respect  to  the  first  count  of  the  indictment,  that  the  con- 
viction could  not  be  supported. 

The  material  clauses,  to  which  we  have  before  referred, 
are  to  the  following  substance  and  effect : 

The  first  clause  states,  by  way  of  recital,  that  it  would 
be  of  public  utility  if  certain  lands  (therein  described) 
were  made  to  constitute  seven  distinct  townships,  and*' if 
all  the  general  public  laws  now  in  force  concerning  consta- 
bles, and  for  the  relief  and  employment  of  poor  people  in 
England,"  were  put  in  force  therein. 

The  second  clause  enacts,  that  the  said  townships  shall 
be  subject  to  all  the  general  public  laws  relating  to  consta- 
bles and  the  relief  of  the  poor  in  England,  subject  to  a  pro- 
viso thereinafter  contained. 

The  third  clause  enacts,  that  the  inhabitants  and  occo- 
piers  of  lands  in  all  the  said  townships  shall  maintain  the 
poor  therein,  in  the  same  manner  as  is  done  within  any 
parish  in  England,  subject  to  the  said  proviso,  dropping  all 
mention  of  the  laws  concerning  constables. 
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Then  follows  the  said  proviso^  \ybereby  it  is  enacted,        1843. 
that  the  inhabitants,  &c«  of  the  said  townships  shall  not  be      ^'^^^^'^^ 
liable  to  contribute  to  the  relief  of  the  poor  in  any  other  y, 

parish  or  place,  or  to  pay  a  proportional  part  "  of  any  other  Inhabitants  of 
parochial  rates  whatsoever"  in  any  other  parish  or  place. 

Neither  in  the  recital,  therefore,  nor  in  either  of  the 
enacting  clauses,  is  there  any  mention  made  of  the  repair  of 
the  roads  within  the  said  townships ;  though  it  is  obvious 
that  the  few  words,  "  and  the  repair  of  roads,"  in  the  first 
enacting  clause,  would  hav^  removed  all  doubt  and  diffi- 
culty. And  how  can  we  account  for  such  omission,  if  the 
general  law  relating  thereto  had  been  meant  to  be  introduced, 
or  how  can  we  supply  such  omission  ?  Or,  if  the  insertion 
of  the  words  above  suggested  would  have  not  been  suffi- 
cient for  the  purpose,  what  could  have  been  easier  than  to 
have  simply  enacted  that  the  said  several  townships  should 
repair  all  the  public  roads  within  the  same? 

It  is  true  that,  in  the  proviso  exempting  the  said  town- 
ships from  any  contribution  towards  the  expenses  of  any 
other  parish  or  place,  '*  other*'  rates,  in  addition  to  those 
for  the  relief  of  the  poor,  are  mentioned,  and  that  thereby 
rates  for  the  repair  of  the  roads  may  be  understood.  But 
it  seems  to  be  a  hazardous  construction  to  supply  by  infer- 
ence the  place  of  enactment,  and  that,  because  **  othei^' 
rates  may  mean  highway  rates,  therefore  the  township  is 
bound  to  repair  its  own  roads,  and  that  too  when  it  may 
have  been  meant  merely  to  declare  that  there  should  be  a 
total  exemption  from  all  foreign  contribution,  without  any 
other  object. 

The  case,  therefore,  resolves  itself  into  this,  that  a  new  in- 
dependent district,  forming  no  part  of  any  parish,  is  created. 
As  to  this,  certain  liabilities  as  to  relief  of  poor,  &c.  de- 
pending upon  statute,  are  expressly  created  also.  That 
this  district,  so  made  a  township,  is  wholly  distinguishable 
from  a  township,  generally,  forming  a  part  of  a  parish,  is 
obvious.  In  the  absence,  however,  of  any  case,  wherein 
the  prim&  facie  liability,  by  law  belonging  to  a  parish^  has 
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1843.        been  held  to  extend  to  any  other  district  or  divisioii' what* 

y*^^**^      ever,  we  do  not  feel  ourselves  authorised  in  decklhig,  thtt 

7.  such  independence  of  the  district  as  has  been  before  alluded 

^'ii**'*^''**  ^^  ^^»  'pso  facto,  attracts  liability,  and  the  more  ao  as  aiich 

liability  might  so  easily  (if  intended)  have  been  created  by 
the  legislature,  in  any  of  the  acts  respecting  this  townshq^. 

D,  Judgment  for  defendants. 


Wednesday, 

Feb,  8.  Wood  v.  Wood. 

vfct.  c*t?o,  Wordsworth  in  Michaelmas  Terra  last  obtained  a 

8. 12,  autho-  ,.y|g  calling  upon  the  Sheriff  of  Middlesex  to  shew  cause 

nsing  money  o      t 

to  be  taken  in  why  he  should  not  pay  to  the  plaintiff's  atttomey  the  ^um 

pHw^ody't^r  ^^  ^'^''  *^*-  ^^-  "mentioned  in  the  said  sheriff's  retura  gf 

monies  set  the  15th  of  August  last. 

marked"and'^  '^  appeared  that  on  the  I5th  of  August  last  the  sheriff 

which  are  the  iigj  returned  to  a  writ  oi  fieri  facias  in  this  case  that  be 

property  spe-  ,,,        ,                       r  £*    i                i          %          i-j*i 

cifically  of  the  had  the  above  sum  of  05/.  155.  5a.  ready  to  be  paid  to  M>^ 

party  against  plaintiff.     The  sheriff  afterwards  refused  to  pay  over  tluB 

whose  etiects  ^                                                                                                        .       ' 

ihe  fieri  facias  sum  to  the  plaintiff  on  the  ground  that  after  the  seizurej 

"^Monev  ^"^  ^  ^^^  ^^^**  before  the  sale  under  the  above  writ,  a  writ 

therefore,  of  fieri  facias  had   been  lodged   with   him  in  an  actitfo 

levied  under  a  ,           ,      ,           ...                         .          ,        ,   •     -rr         i         i*  l 

>   fieri  facias  vitiA  brought  by  a  third  person  agamst  the  planitini  under  wlqcli 

in  the  hands  |,g  h^d  taken  in  execution  the  same  sum  of  money  as  mcn- 

of  the  sherift  ... 

for  anexecu-  tioned  in  Ins  return,  and  had  made  a  return  to  that  second 

tion  creditor,  ^^^j^  accordingly. 


cannot  be 
seized  under  a 

against  such  ^^*    ^^*    ^<^^^on   shewed    cause  (a). — The   question  i« 

execution  whether  the  sum  which  the  sheriff  had   in  his  hands  z» 

creditor* 

the  produce  of  the  fieri  facias  against  the  defendant  at  the 
suit  of  the  plaintiff,  was  ''  money  belonging  to  the  defend- 
ant," within  the  meaning  of  stat.  1  &  2Vici»  c.  110^  s«  1^ 

(a)  During  the  term  (Jan.  12),  before  Lord  Dentnan  C.  J.,  Fatteu^ 
Coleridge  and  Wightman,  Js. 
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8Q  as  to  be  Beizable  in  execution  under  a  fieri  facias  against 
the  plaintiff*  The  section  enacts  ''  that  by  virtue  of  any 
writ  ot  fieri  facias  to  be  sued  out  of  any  superior  or  in* 
iierior  Court  after  the  time  appointed  for  the  commence* 

nt  of  this  act,  or  any  precept  in  pursuance  thereof,  the 
or  other  officer  having  the  execution  thereof  may 
and  shall  seize  and  take  any  money  or  bank  notes  (whether 
of  the  Governor  and  Company  of  the  Bank  of  England,  or 
of  any  other  bank  or  bankers),  and  any  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialties,  or  other 
securities  for  money,  belonging  to  the  person  against  whose 
effects  such  writ  o( fieri  facias  shall  be  sued  out,  and  may 
and  shall  pay  or  deliver  to  the  party  suing  out  such  execu- 
tion any  money  or  bank  notes  which  shall  be  so  seized,  or 
a  sufficient  part  thereof." 

If  the  sale  had  been  made  under  the  first  writ,  before  the 
writ  was  delivered  to  the  sheriff  against  the  plaintiff,  pro- 
bably the  sum  realised  by  the  sale  would  have  been  merely 
a  debt  due  from  the  sheriff,  and  could  not  have  been  taken 
in  execution.  But,  under  the  actual  circumstances  of  this 
case,  the  sum  never  formed  a  debt,  but  belonged  to  the 
plaintiff  in  specie  at  the  moment  it  came  into  the  sheriff's 
hands,  and  before  it  could  be  mixed  with  any  other  monies 
of  the  sheriff.  Suppose  the  plaintiff  had  been  present  at 
the  very  time  when  the  money  was  paid  to  the  sheriff,  the 
sheriff  would  then  have  handed  it  over  to  him.  Could  he 
tiot  then  have  seized  it  the  moment  afterwards  under  the 
writ  against  the  plaintiff  as  money  belonging  to  him  f  In 
Robinson  v.  Peace  (a)  the  defendant  had  entered  into  an 
agreement  with  the  Brighton  Railway  Company  to  sell  them 
some  land,  and  the  purchase  money  had  been  deposited  in 
the  hands  of  a  third  party  for  the  use  of  the  defendant;  it 
was  held  that  this  money  could  not  be  attached  under  the 
14th  section  of  the  act.  In  France  v.  Campbell  {b)  also 
it  was  held  that  money  deposited  in  Court  in  one  action 
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(fl)  7  Dowl.  P.  C.  93. 


(b)  9  Dowl.  P.  C.  914. 
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Wood 
Wo^D. 
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in  lieu  of  bail  could  not  be  paid  out  to  an  ezecutioB 
creditor  in  another  action,  under  the  12th  section.  Bot 
the  possession  hy  a  trustee  of  money  subject  to  a  tnisl^ 
or  the  possession  by  the  Court  of  money  subject  to  its  di« 
fection»  is  a  very  different  thing  from  the  possession  by  s 
party  himself,  or  from  the  possession  by  a  sheriff,  who  hsi 
nothing  to  do  but  to  hand  the  money  o? er  to  the  execntion 
creditor. 


Wordstoorih,  contr^.  The  sheriff  is  bound  by  hisretura, 
and  must  pay  the  money  over  to  the  plaintiff;  Fldd  f. 
Smiih  (a). 

The  sum  in  question  was  a  mere  debt,  and  was  not  liable 
to  the  second  execution;  Harrison  v.  Paynier^b),  The 
sheriff's  duty  is  satisfied  by  his  paying  o? er  a  certain  mmamd 
of  money ;  he  is  not  obliged  to  pay  over  the  tpecifie  pro- 
ceeds of  the  sale.  [Patteson  J. — It  does  not  appear  thst 
the  sheriff  received  money ;  it  may  be  that  the  auctioneer 
paid  him  by  cheque,  and  that  the  sheriff  paid  the  cheque 
into  his  banker's.]  Trover  would  not  lie,  even  if  he  did 
receive  money. 

He  referred  to  Armistead  v.  Philpot  (c),  Fieldhowe  v. 
Croft  (d),  Willows  v.  Ball{e),  Kmghi  v.  Criddle(f),  as  to 
the  former  state  of  the  law. 

Cur.  ad  vult. 


Lord  Dbnman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  a  rule  calling  upon  the  sheriff 
to  pay  over  to  the  plaintiff  the  sum  of  65/.  155.  5d.,  which 
the  sheriff  had  returned  that  he  had  levied  on  the  goods  of 
the  defendant  under  vl  fieri  facias  at  the  suit  of  the  plaintiff. 
For  the  sheriff  it  was  said  that  after  he  had  seized  the  goods 
of  the  defendant^  and  before  the  sale,  ^  fieri  facias  at  the 
suit  of  a  third  person  against  the  goods  of  the  plaintiff  was 


(fl)  2  M.  &  W.  388. 
(6)  6  M.  &  W.  387. 
(c)  1  Doug.  231. 


{d)  4  East,  510. 
(c)  2  New  Rep.  376. 
(/)  9  East,  48. 
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delivered  to  him,  and  that  upon  the  sale  of  the  goods  of 
the  defendant^  he  was  bound  to  apply  the  money  which 
would  otherwise  be  payable  to  the  plaintiff  to  the  satisfac- 
tion of  the  execution  against  the  plaintiff  under  the  J 2th 
section  of  the  1  8c  2  Vict.  c.  110,  which  authorises  the 
sheriffi  under  a  writ  o(  fieri  facias,  to  seize  and  take  any 
money  or  bank  notes  belonging  to  the  person  against 
whose  effects  the  fieri/acias  was  sued  out. 

And  the  question  was  whether  the  money  so  returned 
by  the  sheriff  as  having  been  levied  of  the  goods  of  the 
defendant  could  be  seized  by  virtue  of  that  section  under 
^ fieri  facias  against  the  effects  of  the  plaintiff  as  money 
belongiffg  to  him  ?  We  are  of  opinion  that  it  could  not. 
The  money  in  question  was  not  a  distinct  sum  of  specific 
money  belonging  to  the  plaintiff  and  seized  by  the  sheriff 
by  virtue  of  the  power  given  by  the  act,  and  which  he 
would  have  been  bound  to  pay  or  deliver  to  the  party 
suing  out  the  fieri  facias,  as  directed  by  the  act,  but  was 
the  amount  of  the  produce  of  the  sale  of  the  defendant's 
goods,  and  which  might  have  been  paid  to  the  sheriff  in 
account,  or  in  a  mass  with  other  money,  and  the  sheriff 
would  have  abundantly  satisfied  the  exigency  of  the  writ 
had  he  brought  into  Court  or  paid  to  the  plaintiff  any 
money  to  the  amount  of  the  sum  returned. 

The  statute,  we  think,  applies  only  to  the  case  of  money 
set  apart  and  ear-marked,  and  the  property  specifically  of 
the  party  against  whose  effects  the  fieri  facias  issues,  and 
which  the  sheriff  may  seize  as  he  would  any  other  goods 
belonging  to  the  defendant,  and  was  intended  to  remedy 
the  defect  which  formerly  existed  in  the  execution  of  a 
fieri  facias,  it  being  considered  that  nothing  could  be  seized 
that  could  not  be  sold,  and  that  money  was  not  the  subject 
of  a  sale. 

The  sheriff,  upon  the  return  that  he  has  made,  would  be 
liable  to  an  action  of  debt,  or  to  be  called  upon  by  rule  of 
Court  to  pay  the  amount  to  the  plaintiff;  but  the  sheriff 
would  not  in  the  present  case  be  liable  to  an  action  of 
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trover,  which  he  would  be,  if  the  property  in  any  specific 
money  was  vested  in  the  plaintiff. 

We  therefore  think  that  as  it  does  not  appear  that  tny 
specific  money  was  taicen  by  the  sheriff  under  the  exeta* 
tion  and  appropriated  specifically  to  satisfy  the  plaintiff, 
the  amount  returned  was  merely  a  debt  from  the  sheriff, 
which  he  could  not  seize  under  njieri  facias  against  tbe 
plaintiff,  and  therefore  that  the  present  rule  must  be  made 
absolute. 

D.  Rule  absolute. 


Saturday,  MoSES  V.  LeVY. 

Feb.  ^th. 

Declaration      ASSUMPSIT  on  a  guarantee.     The  declaration  sUted 

stated  that  ° 

heretofore,  to    that  whereas  heretofore^  to  wit,  on  the  6th  May,  I8d9y  io 

6th  Ma  ^^1839  ^consideration  that  the  plaintiff,  at  the  request  of  the  de- 
in  coDBidera-  fendant,  would  sell  and  deliver  goods  to  one  Solomon  on 
plaintiff  at  re-  ^^^^^U  ^^e  defendant  then  promised  the  plaintiff  to  be  respon- 

auestof  de-  sible  to  plaintiff  for,  and  that  the  plaintiff  should  be  paid,  the 
fendant  would  .        ,  ,  .        ,  .     -i*.    •       1 1  «       i  . 

supply  S.         amount  of  such  goods  as  the  planum  should  so  sell  andde* 

with  goods  on  |j^gj.^     Averment  of  sale  and  delivery  to  Solomon  of  divert 

credit,  defend-  '' 

ant  promised     goods,  to  wit,  on  the  7th  May,  18S9»  and  on  divers  other 

^bb  ^Avei^  ^^y^  *"^  times  afterw*ards,  at  prices  agreed  upon  by  plain- 
mentofthe  tiff  and  Solomon^  amounting  in  the  whole  to  a  large  sum  of 
suppWof  such  n»oney,  to  wit,  the  sum  of  78/.  55.  id.,  &c.  8u:.  Breach, 
goods,  to  wit,    the  non-payment  both  by  Solomon  and  the  defendant. 

on  the  7th  "^  "^  "^ 

May,  1839, 

and  on  divers  other  subsequent  days  at  prices  agreed  upon  by  plaintiff  and  5.,  sod 

amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  78/. 

Plea,  that  S.  did  on  the  1st.  Oct.,  1841,  pay  said  sum  of  money  in  the  decJaratioB 
mentioned  in  full  satisfaction  of  that  sum  of  money  and  of  all  damages  in  respect 
thereof. 

The  replication  traversed  the  plea. 

At  the  trial  plaintiff  proved  delivery  of  goods  to  tbe  amount  of  178i.  and  defendant 
proved  payments  to  the  amount  of  lOOL 

Held,  that  as  the  declaration  and  plea  were  both  general,  the  defendant  was  boond 
to  prove  payment  of  all  the  goods  delivered,  and  that  the  plaintiff  was  entitled  to 
recover  78/.  without  new  assignment. 
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Sd  pleaj   that  Solomon  did  on  the  1st  October,  1841,        I8i3. 
ymj  said  sum  of  money  in  the  declaration  mentioned  in  full 
satisfaction  and  discbarge  of  that  sum  of  money  and  of  all  v, 

lumages  in  respect  thereof^  and  the  plaintiff  then  received        -L.^^^* 
:hie  same  in  such  full  satisfaction,  &c.    Verification* 
,:Beplicationi  traversing  the  above  plea  and  issue  on  the 
replication. 

On  the  trial  before  Lord  Denman,  C.  J.«  at  the  Loodon 
Sittings  after  Hilary  Term,  1842,  it  appeared  that  the 
plaintiff  had  supplied  Solomon  with  goods  to  the  amount 
df  178/.  5s.  \d.  and  that  the  defendant  had  paid  the  plain- 
tiff 78/.  55.  Id.  in  respect  of  goods  supplied  to  Solomon, 
It  was  contended  that  the  defendant  was  entitled  to  a  ver- 
dict on  the  above  issue  as  the  plaintiff  had  not  new  as- 
signed. His  Lordship  held  otherwise,  and  the  plaintiff  bad 
%  verdict  for  78/.  5s.  \d.  Leave  was  given  to  move  Iq 
rater  the  verdict  for  the  defendant. 

Af.  Chambers  in  the  following  term  obtained  a  rule  nisi 
accordingly. 

.BuU  now  showed  cause  (a).  The  declaration  in  this 
case  was  general  and  so  was  the  plea,  and  the  defendant 
undertook  by  his  plea  to  prove  that  he  had  paid  for  any 
l^dsy  the  sale  and  delivery  of  which  might  be  proved 
under  the  plaintiff's  declaration.  Freeman  v.  Crafts (b)  is 
directly  in  point.  There  the  declaration,  which  was  in 
debt,  contained  three  counts,  to  the  amount  of  10/.  each, 
for  goods  sold  and  delivered,  for  work  and  labour,  and  on 
an  account  stated.  The  defendant  pleaded  that  he  had 
paid  to  the  plaintiff  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  amount  of 
ail  the  several  alleged  debts  and  monies  in  the  declaration 
mentioned,  in  full  satisfaction  and  discharge  of  the  said 
several  debts  and  monies,  8ic. ;  on  which  issue  was  taken. 
On  the  trial  the  defendant  proved  payments  to  the  amount 

(a)  Before  Lord  Denmanf  C.  J.,  Patteson  and  Coleridge^  Js« 
(6)  4  M.  &  W.  4. 
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1843.  of  9^/.,  ihd  the  plaintiff  proved  work  done  to  the  ntnount 
of  107/*  A  verdict  was  taken  for  the  plaintiff  for  the  ba- 
lance of  \5l.  subject  to  a  motion  to  enter  a  verdict  for  tk 
defendant  if  the  Court  should  be  of  opinion  that  the  plain* 
tiff  was  not  entitled  to  recover  without  a  new  assignment 
Lord  Abinger  C.  B.,  after  observing  that  the  plea  was  qaite 
as  general  as  the  declaration^  proceeded,  **  It  means  that  the 
defendant  has  paid  the  sum  the  plaintiff  goes  for,  or  it 
means  nothing.  To  make  the  plea  a  good  defence,  it  miist 
be  interpreted  to  apply  to  a  payment  of  the  money  the 
plaintiff  seeks  to  recover ;  it  is  no  answer  unless  it  means 
that  the  plaintiff  can  prove  no  sum  which  the  defendant 
has  not  paid."  And  Alderson,  B,,  added,  ''  It  is  like  the 
plea  of  licence  in  trespass,  where  the  defendant  miist  prove 
a  licence  for  every  trespass  the  plaintiff  can  prove.  So,  in 
a  plea  of  payment  you  undertake  to  prove  that  whatever 
demand  the  plaintiff  can  establish  you  have  paid  hiin.  Nd 
new  assignment  was  therefore  necessary."  The  only  dif- 
ference between  the  pleadings  in  that  and  the  present  tut 
is  one  of  words  merely;  but  it  is  in  substance  the  same 
thing  whether  the  plea,  as  in  this  case,  alleges  paymetit  of 
the  sum  mentioned  in  the  declaration,  or,  as  in  that  case, 
of  a  large  sum  of  money  amounting  to  all  the  sutns  iti  the 
declaration  mentioned.  So  in  James  v.  Lingham{a\  the 
plaintiff  declared  in  debt  for  100/.  due  for  work  and  laboafi 
and  particulars  of  demand  were  delivered  (ft),  which  stated 
that  the  action  was  brought  for  96/.  175.  lU.,  being  the 
balance  of  a  bill  of  costs.  The  defendant  pleaded  that  be 
had  paid  to  the  plaintiff  divers  sums  of  money,  amounting 
in  the  whole  to  the  said  sum  of  100/.  in  full  satisfactioni 
and  issue  was  taken  on  this  plea.  It  appeared  at  the  trilil 
that  the  whole  amount  of  work  done  amounted  to  1961 
\7s.  lie/.,  and  that  the  defendant  had  paid  100/.  I^ndaf, 
C.  J.,  observed  in  his  judgment,  *^  I  think  this  is  not  t 

(a)  5  Bioc;.  N.  C.  553.  ticulars  of  demand  bad  been  de* 

(6)  It  did  not  appear  that  par^     livered  in  the  praseot 
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case  in  which  the  plaintiff  should  be  compelled  to  new  i84d. 
assign.  The  object  of  a  new  assignment  is  to  make  cer- 
tain what  the  plea  has  rendered  uncertain^  as  where  the  ~, 
defendant  has  mistaken  the  object  of  the  plaintiff's  demand^  LfevT. 
and  has  pleaded  a  good  answer  to  something  which  is  not 
the  cause  of  action.  Take  the  common  case  of  a  declara- 
tion for  an  assault,  a  plea  of  son  assault  demesne,  and  a 
new  assignment  that  the  action  was  brought  for  a  different 
assault;  or  a  justiification  of  imprisonment  under  process, 
and  a  new  assignment  of  an  imprisonment  before  the  issu- 
ing of  process ;  or  to  an  action  for  a  trespass  in  the  plaid- 
tVs  close  called  Dale,  a  plea  that  the  defendant  has  a 
dose  called  Date,  and  a  new  assignment  that  the  trespass 
was  in  the  plaintiff's  Dale.*'  Rogers  v.  Custance  {a),  which 
may  be  relied  on  by  the  defendant,  is  distinguishable. 
That  was  a  case  of  debt  for  work  and  labour.  The  plea 
was  that  the  plaintiff  and  defendant  by  consent  gave  up  a 
contract  originally  made  between  them  for  work,  defendant 
mteeing  to  accept  certain  work  which  had  been  done 
under  that  eontract  at  a  reduced  price,  that  by  virtue  of 
siMilh  agreetnent  defendant  became  indebted  in  the  amoutit 
mantioned  in  the  declaration,  and  that  defendant  paid  that 
aniottnt.  The  replication  traversed  the  plea ;  and  it  was 
held  that  the  plaintiff  could  not  give  evidence  of  any  de- 
flMnd  which  was  not  the  subject  of  the  second  agreement, 
atid  that  to  enable  him  to  recover  for  extra  work  he  should 
have  new  assigned.  But  the  decision  went  upon  the 
ground  that  the  general  statement  in  the  declaration  had 
been  narrowed  by  the  plea,  which  stated  the  amount  to  be 
for  the  work  done  under  the  second  contract,  and  that  this 
amount  had  been  satisfied.  Liord  Denman  C.  J.  observed, 
in  delivering  the  judgment  of  the  Court,  ''by  taking  issde 
on  the  payment  and  acceptance,  limited  as  the  plea  had 
liBHted  it,  in  respect  of  the  account  on  which  it  was  paid 
and  received,  the  plaintiff  accepted  the  narrowed  issue,  and 

(a)  1  Q,  B.  77;  &  C.  4  P.  &  D.  $U. 


would  have  misled  ^lie  defep4a<^  ^th^\99}f^^  P^-H  }!tf^t 
at  the  trial  to  go  for  the  ex^ra  work.'',_  | .       ^ ,    ^^      i,  ;, ,  ,. 
He  also  cited  Keimingkam  v.  Harriiou  (a),  EaUvnffi^  f^. 
Harmaii  {b),  Williams  v.  Davtes  (c). 

Piatt  and  Af.  CAamier^  cootrj^.  [Th^  ^qq^s.  rf l^e^  ,uj^ 
for  the  plainyff  were  caa^s .  of  af  D^ri^l,  }tf(|^bi(^u^,i{i'^  fff^^ 
neral  pleas  of,  payment/  '^lie.preBR^^.jp^i^.apfl^l^dj^Hf!^ 
tion  on  a  gua^rantee  to  pfjp.foCjK«?cnJ»j<jpJ^Y?;S^,  Hf-^Ji,^^, 
person,  awd^ the  amount,  iB.,limitfif(  tp,7W^,,,|I,t  jififf/;ije|^^(, 
the  amount  is  laid, under  i  vidfticft,.bufk,f^^^^^f^ijii^ 
althougl^  it  would,  enable  the  plainli^^to  prpv^  kff|  ^j^ 
under. the  amount  so  laid,  restrained;  liimfrom^pijQwif^j^, 
sum  beyond  ,it.  Tlje  plea  in  effect  i^  "jthata  siup  mD^, 
to  that  due  (o  th^  plaintiff  for  goods  delivered  .V^^fjT.ithfl-, 
contract  has.  been  jiaid,  whi(;li  goc^s  are  th^  'fH^iS*^!! 
with  ih^se  ,  mentioned  in  the  decla^^tioq."  Jf  ,tbe  pl^' 
had  been  in  .the  form  supposed, .  and  the  paymMl,Jj|i| 
been  traversed,  the  identity  of  the, goods  mentioned  in:i}ie; 
decTaralion  and  plea  would  ^ha^e  l^en  ^dmilted  :  the  onlj 
issue  would  liave  been  as  to  Uie.fact  of  payment,  and  (hs, 
defendant  would  have  been  entitled  tq  the  verdict.  Esther 
the  declaration  is  gcncraj  and  the  plea  has  limiiec^  it,  so 
that  a  new  assignment  was  necessary,  or  ihc  declaialign  it 
special,  and  the  plea  has  ans^vered  it  in  ii.s  terms.  If  the 
former  view  is  correct,  Aogm  v.  Lustanc^  (d)  is  a.  direct^ 
authority. that  the  plaintiff  should  have  new  assigned  if  bt 
wished  to  extricate  himself  from  the  nprrowed  is;sue.    .     •', 

If  the  plea  ^lA  not  apply  to'  the  same  Eoods  which  ths 
plaintiff  intended  by  h)s  declaratioij,  the  plaintifif  ahj^M, 
have  reinoved  the  ittiaunderstanding  by  a  oeW  asainiPMn^ 
and  this  was  the  more  to  be  required,  because  this  w^sJiol, 
like  the  cases  cited,  a  case  of  goods  supplied  to  the,dc-. 
fendant  himself,  whicji  would  be  a  iqat^r  w^tnin  the  dc^ 

(o)  \%  Law  J.  (N.  S.),  C.  P.  3.        .(i)  1  Q.  B.  7Ts  &IC.  «  K  * 

(b)  6  M.  &  W.  13.  D.  574. 

(c)  1  C.  ft  M.  464. 
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fendant's  owd  knowledge^  but  a  case  of  goods  supplied  to 
a  third  person.  They  also  referred  to  1  Wms.  Saund, 
999  h. 

Cur.  ad*  vult. 


Moses 

V. 

Levy. 


Lord  Denman  C.  J.  on  a  subsequent  day  in  this  vaca- 
tion (Feb.  11)  delivered  the  judgment  of  the  Court  as 
follows : — The  declaration  in  this  case  was  framed  on  an 
ihatrament  by  which  the  defendant  guaranteed  the  payment 
of  all  goods  supplied  by  the  plaintiff  to  one  Solomon ;  it 
then  stated  that  goods  to  the  amount  of  78/.  5s.  \d.  had 
b^en  supplied  to  Solomon  and  not  paid  for.  The  plea 
slated  that  Solomon  did  pay  to  the  plaintiff  the  said  sum 
of  money  in  the  declaration  mentioned  in  full  satisfaction 
of  that  sum  of  money  and  damages.  The  plaintiff  took 
issue  on  this  plea.  At  the  trial  it  was  proved  that  Solomon 
had  paid  to  the  plaintiff  monies  amounting  to  100/.  The 
plaintiff  however  proved  sales  of  goods  to  the  amount  of 
178/.  5s.  Id;  leaving  a  balance  of  78/.  5s.  \d.,  the  same 
sum  as  was  stated  in  the  declaration.  It  was  contended 
that  the  plaintiff  was  not  at  liberty  to  go  into  this  proof  as 
the  pleadiugs  stood,  but  ought  to  have  new  assigued  that 
the  action  was  brought  for  another  sum  of  money  than 
that  to  which  the  payment  mentioned  in  the  plea  applied. 
A  verdict  was  taken  for  the  plaintiff  for  the  balance,  with 
iibertv  to  move  to  enter  a  verdict  for  the  defendant. 

A  rule  nisi  having  been  granted,  the  case  of  Rogers  v. 
Custance{a)  was  cited  in  support  of  the  rule.  That  case, 
however,  differs  entirely  from  the  present.  There  the  de- 
claration was  general  for  work  and  labour ;  the  plea  set 
out  that  the  work  was  done  under  a  special  contract,  as  to 
which  differences  had  arisen,  and  ultimately  an  agreement 
had  been  come  to  that  a  certain  sum  should  be  paid  by  the 
defendant,  which  had  been  paid.  The  replication  took 
issue  on  the  payment.     The  plaintiff  sought  to  give  evi- 


(fl)  1  Q.  B.  77 ;  S.  C.  4  P.  &  D.  574. 
VOL.111. — CD.  N  N 
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dencc  of  extra  work  dehors  the  contract,  but  the  Court 
held   that  he  was  not  at  liberty  to  do  so  without  new 
assigning,  inasmuch  as  the  plea  had  narrowed  the  cause  of 
action,  and  the  plaintiff  by  liis  replication  had  adopted  that 
narrowed  view  of  it.     Here  the  plea  is  as  general  as  the  de^ 
claration.     On  the  other  hand  the  cases  of  Freeman  v. 
Crafts  (a),  James  v,  Lingham  (6),  Kenningkam  v.  Haffh 
son  (c)  were  cited.     We  think  that  the  present  case  is  not 
distinguishable  from  those.    The  plea  in  this  case  is  as 
general  as  the  declaration,  and  therefore  bound  the  defend- 
ant to  prove  payment  for  all  the  goods  which  the  plaintiff 
could  shew  to  have  been  delivered  to  Solomon  under  the 
guarantee,  in  the  same  manner  as  a  plea  of  leave  and  li- 
cence in  trespass  binds  the  defendant  to  prove  a  liceaoe 
co-extensive  with  all  the  trespasses  which  the  plaintiff  maj 
prove.     Where  the  declaration  itself  points  at  one  particu- 
lar transaction,  and  the  plea  applies  itself  to  another  parti- 
cular transaction  of  the  same  sort,  different  from  that  in- 
tended by  the  declaration,  or  where  the  plea  narrows  the 
declaration  contrary  to  the  intention  of  the  plaintiff,  a  new 
assignment  is  necessary,  but  not  where  the  declaration  is 
general  and  the  plea  also,  as  we  considered  them  to  be  in 
the  present  case.    The  rule  must  be  discharged. 

D,  Rule  discharged. 

(a)  4  M.  &  W.  4.  (c)  12  Law  J.  (N.  S.).  C.  P.  3. 

(6)  5  Bing.  N.  C.  553. 
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Jackson  and  another  v,  Nunn  and  others,  Thursday, 

j^  February  9lh, 

IJIGGS  ANDREW Sf  during  the  term,  obtained  a  rule.  Plaintiff, 
calling  on  the  plaintiffs  to  shew  cause  why  they  should  not  1*0^^81^^*^ 
pay  to  the  defendants^  or  their  attorney,  so  much  of  the  fendants,ob- 
costs  of  this  action  as  the  defendants  have  been  put  to  by  ^^^l^  ^^  die 
the  plaintiffs'  proceedings^  beyond  the  costs  of  those  pro-  assises  to 

J.         ^        1  •  1     .t         1  •     -iv  •  ,    .      .        ,  .     .^    strike outsomo 

oeedmgs  to  which  the  plamtms  are  entitled,  the  plaintiffs  of  them  upon 

Imving  taken  out  of  Court,  in  satisfaction,  the  money  paid  P^y'"^"^  ^^ 

bCo  Court  by  the  defendants,  and  why  the  costs  to  which  maining  de- 

the  defendants  are  entitled  should  not  be  referred  to  one  f^"^^"^^  ^^^'' 

ing  leave  to 

of  the  Masters  to  be  taxed.    The  facts  of  the  case  are  fully  plead  de  novo. 
stated  in  the  judgment.  J^^^d  ^TL 

maining  de* 

QtMaUey  shewed  cause  (a),  and  contended  that  the  rule  costs  of  the 
should  have  been  to  review  the  taxation,  and  that  even  that  ^^^'  7^Va 

'  then  pleaded 

course  was  not  now  open  to  the  defendants,  as  they  had  payment  into 
acquiesced  in  the  past  taxation.  Sas  a^cc'Ipted. 

The  Master 

Btg;gi  Andrews  contr^,  referred  to  the  affidavit  in  support  plaintiff  the 

of  the  rule,  which  stated  that  the  defendants  had  not  gone  ^^^*  "l^^^^j- j 

°         cause,  but  did 

into  the  general  taxation  of  the  costs,  when  the  costs  of  the  not  allow  him 
day  were  taxed  to  them  by  the  Master,  because  they  anti-  'u^^^ubse. 
cipated  that  the  plaintiffs  would  not  be  satisfied  with  the  quenttothe 
money  which  they  were  about  to  pay  into  Court,  but  would  oTSirJefend- 

ants. 
(a)  On  the  last  day  of  term,  before  Lord  Denman  C.  J.,  Fattaon,      ^^^  "8^'» 

that,  if  the 
plaintiff  had  originally  sued  only  the  right  defendants,  they  would  have  pleaded  pay- 
ment into  Court  at  once,  and  so  the  costs  of  the  former  pleas  and  subsequent  proceed- 
inas  would  not  have  been  incurred. 

iDefendants  afterwards  obtained  a  rule  to  shew  cause  why  the  Master  should  not 
allow  them  the  costs  of  the  former  pleas  and  of  the  subsequent  proceedings,  on  the 
ground  that  they  would  have  succeeded  at  the  trial  on  account  of  the  misjoinder.    The 

Suntiff  contended  that  they  were  not  entitled  to  such  costs,  or,  if  they  were,  that  the 
[aster  should  have  taxed  them  on  the  former  occasion. 

Held,  that  the  defendants  were  entitled,  and  that  it  was  no  objection  that  they  had 
not  been  taxed  before,  as  before  the  pleading  de  novo  and  acceptance  of  the  money 
paid  into  Court,  it  could  not  be  known  what  costs  beyond  those  of  the  day  had  been 
uselessly  incurred. 

N  N  2 
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go  to  inuX  BO  thM^lMft  €e%lS'M  i|iMMMmii#oiitd  h^  dMts  ik 
the  cause  generally.  .»!..ii-»  »>. 

•  ,  I  .    tit;  Ji  r.'j  ..III     irji^'s  J  Mi:    .1'  ^i;  -.    -il:  i^-l  'J-uj  'J^jfli 

'  Lord  DEHicAM'ii!.  Janow  jd^iimeredl  tte  judguiblit  M^^ 
Court  ai.fol|oiKiix*HM||t  appeamtiuit  in  thw  eas^^Ae^^Uiiiilir 
hadf  joined  oioaMtnatiq^fyle6mdint»;itbe|i'faaMli^l€^ed}^ 
the  causei stood. ftrr  crtaliat  tleasiilei;  ^^DietpUribtifftf  tjii* 
pHed  at  the  Mstuttgrim^liie  jav^geyiaM^ffbtaiaM  Im^^^ 
to  strike  out  the  names  of  some  of  the  defendaiftiill^ 
payment  of  cxwts,  aitd  life  ikieilria»l»;iwboMi)iiiitbisW 
mained,  having  liberty  to  plelMl*deiooivo^H  .d  . :  ]4!z:ij>  •Im 

The  Mastbriltaxed  the  costs,  allowing  the  defend^atats, 
whose  names  were  struck  ouj^^  their  entire  costs  of  the 
cause,  and  the  defendants,  whose  names  remained,  the  costs 
of  the  day  only.  This  was  quit^  fight,  inasmuch  a^  at  that 
time  the  Mast^  c'oum  not  tell  whe^er  t^e  remaming  de- 
fendants would  plead  de  novo  or  not,  and  whether  their 
former  pleds  (a)  BndA^hdtt^iaiA  jprbcieodln^U^iKcPlfabe^ 
useless! or  iKntu .  i  The  diBfendqotsihjiTe«ubMiqui$illtjF ^I#ld^, 
paying  money. kito  Courtj /ivhiob  bMitedn4ocepted'4ijF'(tik 
plaintiffs  in^disohorge  of  theiactioVyiland  th^  MdlBt^riteil  flrtN? 
taxed ahe  jplaintifft*  ^xmUj  of*  the  oaa^e/  JbQtttiot^sifSoidi^ 
them  the  eostsi  incuihredi  qubs^qbent  to'thef^dfei^^leiMJ'^f 
the  defendant^ij  In  this>  liso  he  4i^s*ddn«  rigdl^^Mtehii^ 
we  must  aasutyie^ibat^  if'tfae^iplamttffaihiMl  43Figinally:;i^l 
only  the  righitdcfendahtA,  they  would  <hav«^IIi»lilled'pajr^eDt 
into  Court.at:9nce;iiMd<fathe-coi^tiiof^theJcttiiep^^afl^^^^ 
subsequent. prt/cec^inga  wquld  not  hsrvi^  bten{ihcib^d.-^' 

But  the  defendants -Kavo  •obtained  ftrci^i^tflhigid^ttte 
plaintiffs  to  shsivqaase  whyithe'  Mft«teik»>i»hdtiidi  nbt  >itn(^W 
them  the  costis  of  Ibeir  form^plela^  at]d'of>itllet»ilblfeq«^t 
proceedings/  upon  the. ground  tbat  they  wH>uldi^hlHr^'^iliit- 
ceeded  qt  the>triab  on  account  of  the  jpinddrof ^rthtf  ^ber 
defendants.  Thi^  rule  i^  resisted •% 'the  fd^i^tiffa^-wko 
contend  tliat  they  are^ifiot  QntitlM^lo  sucb'bdiJts,  ^j^iif  ihi^y 

(a)  The  ori|^nai  plea  was  Aon  assuoifiik;      ■ 
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he».|l^  ibe  MsuiUri^bouk^  liAv«4fti(ed!jtheib  oa  the  former 
occasion.  ..    ^ 

W^.  are  of.  opinion  that  the  defendants  are  entitled  to 
these  costs  for  the  reason  they  assign^  and  that  the  Master 
0MVi  QQtr I fdlQjkr  thete) on  Ithe /former. tiixatioR,. because  at 
ibMtiiliet.widier  hod  tikeidlsfendafi^  ^jlleaded*  pajmcnt  into 
jGftM0#.l¥>n<|iaid  itheM|ilaiBtiffit)(ati6ieptad:<tha>nioiejfl6  paid 
i^  aiQ^  ilb^fi^far^iit  cquM  Qotliieikiloim  .what  coatsf  Jbeyond 
AMe ,  pf  tth«  jdfl7»  'witfQhLlvfiire » Mormoi^ :  had-  been! '  uselessly 

#Wf^fredk'' *!•  •'•*.•  I »     'iif    Uj  :;Hii'.   '\<>i)nnji    ji.;    j.i»     -.ii 

oiUodfin>thcis«:  €ii;oiiniM«iiod8,  »Tte  IthinL  duii  the)  present 
rule  ought  to  be  niad«>abiBiokitelM  ut  /J  i  lO  1  ^mh  :  i 

^iijJOfefi-ji  ji»  •■!<:  ;jM! //(I'll;-  ."j""' '    hIj  ij'i/.f:iRuleiabsolute. 

"J^o'j   nl^  .li'ji'jriu'M   '  jMin*   voilv/  ;'J«f«;i  •'♦iv  »   ti.!  "•». 

The  Queen  v.  Inhabitants  of  the  parish  of.. 
.   ,        ,     ,     ,  Barnoldswick.    .       .  .       ,  iA'55fi 

JliJSOIQ^TiMEJSiIljagauisjt  t^>hdbit:lnte  of,  the!  parish  of  On  an  indict- 
,PAJil^lfi«tficki  f^>'tbQifiQh«'fephirjb£>»li%h\0a7i  '  Vlei,  by  parish  for  the 
:MfC]^({ofv.d)^  onhabiams^  thati  Ayi  tmi  Jromeimiriah  gustoip  j)?"ij'^^oP*'i^^^^^^ 
vtbfl  p(Mi9b'4i44  beenidyridedrinlb  five^loM^nsiiipa,  diatiistp  not  essential 
WH9f,9«iripQ|dawick^lbcoe  otheSt>  phMx»  'iAunedi.pnd.iAa«ef-  j,Va"?Kl* 
'!8tAi:flf{<l>.AhHtof^b  towAsl^ip^iepalradiitlKr  roads  irilhioittt,  seyeraltown- 
.#o4i4Ht^ii)M%romliin>i|ie0tioorMrasiib  Mb  togunsbiptotf  Aid-  been  accus-^^ 
\m9f&\hurlkb  tnfi\QWlAfmiiq3iVBhed  |]hciliUcged'CUStam.//     tomed,  from 
tfijjAlnljit Jlfiollt^foiieii/j^e/ JBi  ^itiibi'SpnogL;As6ize|i'for  &c.  to  repair' 
bYiPvMif^^  Ifl48^.tbe.a6fendaiils.prowed»j«pafrateirei>air.«of  ^^^\l^^^^  ^^ 
the.  If ^pda,.  by  rail  I  tb«'itD\imiBhips/ asoepiLAdiptrgil).    The  shew  by  direct 
.,mat4)iodmp^Miwasftn.th:e)lovriidiipo<;Adnierg]lh  )  It  was  ^^SJ^nc^ihat 
//9fldejHlrl90^lan4  foffl^vml/graaratepairad^  by  road^us-  there  have 
]Mi9^jMdfr»ttlh^0>diroctibntitiMai  madeic   During  ihe  last  hf^hwavs  in 
-1WgfcVoi:'nJn»,y^afa.the  ibadsuwilhiDthetaciveral  townships^  «ac*^  «(^*^® 
,4iifhic|i0g't<A4iti9irgpll>Hhad  AM«a  .respec!liirely>  I  repaired -by  The  existence 
>||wiU4!>iAidt^rgni  hftd  no:  sttrveyor  or  parochial  officer  of  *"*^  P^J^^'^J^^ 
■  9§ff  kind*    It  did  not  diMincUy  appear  that  there  i  ever  had  cient  highways 

in  one  town- 
ship may  be  iafomd  from  their  existenct  and  several  repair  in  the  other  townships. 
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1843.        been  any  other  highway  passing  through  the  township  of 
-,.    ^  Admergilli  but  some  slight  evidence  was  given  of  traoet  ef 

Xu6  Iq^UEEN 

V.  an  old  road  and  some  old  posts  in  a  wall.    The  learned 

^bSoldV^'^J"^^^  directed  the  jury  that  it  was  not  esaentiai,  to  the 
WICK.  establishment  of  the  custom,  to  shew  that  there  were  or  bid 
ever  been  any  ancient  roads  in  Admergili.  Tlie  defendaats 
had  a  verdict,  the  learned  judge  reserving  leave  to  mo^e  to 
enter  a  verdict  for  the  crown,  if  it  were  essential  to  the 
custom  to  shew  ancient  highways  in  each  townshipb  A 
rule  was  obtained  accordingly,  against  which 

Duudas  and  Sir  O.  Lewin  now  shewed  cause*  It  wu 
not  necessary  to  prove  the  existence  of  ancient  roads  in 
Admergili.  The  prescriptive  obligation  of  each  township 
to  repair  its  own  roads  has  a  sufficient  consideration  to 
support  it  in  the  convenience  in  large  parishes  t^t  each 
should  repair  its  own  roads  only,  and  not  those  at  a  dis- 
tance, and  therefore  there  is  sufficient  evidence  of  the 
custom  in  the  fact  that  Admergili  never  contributed  to  the 
support  of  highways  in  other  townships,  (a)  In  Rex  v. 
Eccl€sjield{b)  Lord  jEHlenbarough  quotes  from  1  Bl.  Com. 
77y  the  proposition,  ^  that  customs  must  be  reasonable; 
or  rather  taken  negatively,  they  must  not  be  unreaooiiabie; 
upon  which  account  a  custom  may  be  good,  altboogb  the 
particular  reason  of  it  cannot  be  assigned,  for  it  suiRcetb  if 
no  good  legal  reason  can  be  assigned  against  it*''  The 
obligation  once  existing  applies  to  new  as  to  old  roads,  1 
Bl  Com.  357 ;  per  Holroyd  J.  in  Rex  v.  Hatfield^  (e)  Res 
V.  Cumbenoorth.  (d)   Pigott  v.  Bay  ley  {e)  was  also  cited, 

BaineSp  R.  Hall,  and  F.  Thompson,  in  support  of  the  rale. 
It  is  of  the  essence  of  a  custom,  that  it  has  existed  time  . 

(a)  Vide  per  Lord  ElUnborough  (c)  4  B.  dr  Aid.  82. 

in  Rex  v.  Ecclesfield,  1  B.  &  Aid.  ((^  3  B.  &  Aid.  106. 

S56,  commenting  on  Rex  v.  Bride-  (e)  6  B.  &  C.  16 ;  5.  C  9  D- 

fcirft,  11  East,  856.  &  R.  13. 

(6)  iB.&Ald.  357. 
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out  of  iniiid^  and  therefore  it  cannot  be  proved  if  there        1843. 
was  no  subject-matter  until  within  a  recent  period ;  Grif- 
fiih  V.  Matthews,(a)  Rex  v.  Hatfield(b).  ""  v. 

A  prescription  is  an  entire  thing  and  therefore  must  be  3^0"^.°' 
proved  as  laid,  Morewood  v.  Wood(c),  Co.  lAt.  USb.  wick. 
[Lord  Denman  C.  J.  There  was  evidence  that  Admer- 
gill  had  never  been  called  upon  to  repair  in  other  town- 
ships.] There  was,  but  that  does  not  dispense  with  proof 
of  the  allegation  of  the  custom,  charging  Admergill  with 
the  repair  of  its  own  roads.  The  law  is  collected  in 
the  notes  to  Rex  v.  Stonghton(d).  That  allegation  is 
necessary ;  Rex  v.  Broughton  (e),  Com.  Dig.  Chimin,  A.  4. 
An  agreement  without  an  equivalent  would  be  illegal ;  Rex 
V.  lAverpool  (f).  In  Admergill  there  were  no  ancient  roads 
and  therefore  there  would  be  no  equivalent  to  the  other 
townships  for  undertaking  the  separate  repairs  of  their 
own  roads,  and  discharging  the  parish  at  large  on  whom 
the  general  obligation  to  repair  lies;  Rex  v,  Sheffield {g), 
Rex  V.  Kingsmoor  (h). 

Lord  Denman  C«  J. — ^The  only  question  we  have  to 
consider  is,  that  which  was  answered  by  the  learned  judge, 
whether,  in  order  to  prove  the  custom  alleged,  that  the 
township  of  Admergill  should  repair  its  own  roads,  it  was 
necesaary  to  prove  the  existence  of  ancient  highways  within 
it  I  am  of  opinion  it  was  not  It  was  not  found  that 
there  had  been  no  ancient  highways,  and  it  was  competent 
to  the  jury  to  draw  the  inference  that  there  were  once, 
witfiout  actual  proof  of  the  fact.  The  absence  of  such 
evidence  seems  to  me  merely  to  furnish  strong  matter  for 
comment  to  the  jury.  I  think  that  the  learned  judge  was 
right  in  telling  the  jury  that  the  custom  might  be  supported, 

(a)  5  T.  R.  296.  Wms.  Saand.  158  e. 

Ih)  4  B.  ar  Aid.  82.  (/)  3  East,  86. 

(c)  4  T.  R.  157.  Ig)  2  T.  E.  106. 

(d)  2  Saund.  157.  (A)  2  B.  &  C.  190;  S,  C  3  D. 

(e)  5  Burr.  2700,   cited  in  2      &  R.  398. 
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J943.        Uiofigh  there  w^re  bo  proof ,  tbaft  any'  wMcnft  ih^wmjs  IimI 


^bTS^."^  •  P4TTfisoN  J-r^I  tbink  it  W9  wt.e88eiilial.te.  sheiP  ^ 
WICK.  exprent  ievideace,  that  the  towqship':^ -Afiaier^iiMd 
repaired  ancient  highways  within  iL  The  inference  that  it 
had  ddae  'so  might  be  raised,  though  no  living  persoa 
could  remember  the  f^fTtPH^  if^  one.  As  to  the  other 
four  townships,  the  evidence  was  complete,  and  it  was 
shevfti  that  there  was  ffo  surveyor  for  .}^  parjs^,  at^>la^ 
apd^  the. parish  as  sii^h,had,,i|e;r^r(  repai^^.^  ^^17/tbe 
trust  had  ceased,  the  road  in  dispute  had  been,  f^p^ti^bj 
Admergill,  which  is  evidence  as  an  admission  bv  them  of 
liability  to  Repair.  But' the  question  is,  noi  upon  tfieiniffi' 
ciency  of  the  e^iderice,  btit  upon  the  l^eortcf&b^W^ttfVlie 
rulinrg'of  the  learned  judge,  that  ii  wad  hoi'  heisl^ikt^^^ 
pro^e  there  had  been  iancient  highw^^s  wilUib  thi  ic^itroKtb 
of  Admergill.  I  think  it  was  not  nebessafjr  ib^prclv^'  dnft 
by  direct  fevidence.  '  '  '^      '^  '^'i''' 


.  / 


VViLLiAMS  J. — It  stands  admitted,  upon  the  :p)|^ajlii)j^ 
that  there  were  five  townships  in  the  parish^  of  which  Ad» 
mergill  was  one.  The  questioi.i  r^iierved  wa^  ^i^tMtp^^lU 
value  of  the  evidence,  but  whether  in  pohit  of  taw  it  tirKs 
essential  to  sustain  the  plea  to. give  some  eviden<c«fQi'|rii|Hlir 
of  an  ancient  highway  in  that  township.  It  is  jcT^arly.  iijOii 
necessary.  It  might  be  that  highways  liad  anciently  eaisted 
in  Admergilli  and  had  been  repaired  by  thajt  to wp^j^ipj^',  ^ 
the  other  townships  were  proved  to  have,  refraired  their 

highways  separately,     .  -        , imrjh 

.  •     .  «       —      ,  .      •     ,    '     If  .  .     ■       -..i    ■::;i?.-l.<-' 

Coleridge  J. — We  arc  to  consider  only  whethcru^ilH 
ruling,  was  right  or  not^that  is,  whether  it  waa  pe^essi^Jp 
give  direct  evidence  of  ancient  highways  in  the  township^ of 
Adni<;irgi]|.  Limiting  all  I  say  to  that, pain t,- Jt  U^iqt^.'dei^^ljf 
that  it  was  not  necessai^y.  Consistently  with  'the  pft^df 
given  in  this  case  every  circumstance  may  exUu  :«hicb 
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'eMis^aBrdllyipBriftlilwbe^e»«inlilarcus«OIll'prev^U&.    'There        i843 

might  have  been  ancient  roads  in  Admergill  at  the  tiriie  of   ,^y^^^^ 
.1  ^  ,  ••!.,.  The  Queen 

tbe  commencement  of  the  custom,  and,  if  good  at  its  crea-  9. 

4k>n^  it  would  JveiBttini  good/ though  at  this  (tiibe  of  day,  it  In^Wtants  of 
imigbtibe'inipbssibleito  pvore  that  snciK  roads  eKisted.  wici. 

ji  Ji:ili  .yj\[i\»\i]i    1:1  I         I!  fi'il.T'        •  .-.111:  -I   j.t  ••.)...       ..ij,     .. 

iifii.-''  -'ill  "I   '/      ■  <i<    XM.^^^i.ija'  ■  '»(.!   .  ' 

I  r 

K  ,lJf    }i    itih       •!  '  « i.«i«.       •  1:  '.      .'     •  •  ■  I'  ;        HI .     .'  ■ '  lit'  '•  <-  . 

f1^i!'Qi3zkr("vl  TfTife  SkriteiFJp'bF  MibiiLEStix  (d).—tn  re 
•"^AifcER  'ifttf  the  LoViiok'^rf  BtAcicwAlt  'Railway 

S,  ^.9iJi'W9f^A.9r  inMiqbaeloias  Term,  1841,  l^e  Hack- 

S?"?fi;>y'fy  .ft  ^Ml  o(  ?nanda«fl»»8  ?hp,vld  no)!,  issu«;  coromand-  Wi*:  4.  <^ 
W8>??'«.KSfe,9fffe,jiCf;-^}PHf^9ep}  pr^eqHeqt  III  writing,  of  enacts  that  if 

|?«i?fft4"8»«Jl.i^^^  ?*^'^?:ebX,tfa^  aljeriff;  war, required  to  *;^!'j;,''£ube 
impanel^   summon  and  return  a  jury^  for  the  purpose  of  situated  with- 
in fifty  feet 
(a)  Decided  in  Michaelmas  Term  last  (Nov.  25.)  from  the  rail- 

:.   .  .,j  .  '•,if;v  jj      .'  way  shall  be 

detaromed  iii  value,'^  and' (tie  owner  snafl  require  them  to  purchase  the  same,  it 
ib^  Itolfiip/ulfQviUieinjto.  treat. for, sQob  purchaso  or  for  the  amount  of  compensation 
to.be  paid  for  darongey  and  in  case  9f  disagreement,  then  the  amount  of  compensation 
ll)^W^M«d'bjr'«  jdf^i  |ifoVided,Hhatno'i^any  shyi  beentitled  to  receive  compen- 
Mt^pHj  pnlefi^  (V^J9rd!  lh^U,d^tdrmi^e,tbat.the  prppertyhas  been  deteriorated :  provided, 
tnat  in  no  case  shall  the  company  he  compellable  to  purchase  any  portion  of  any  house 
'^Id^'ftonUktn'iihiate'itt  n  gi'eater  dktanpe  thhnjljty  feet  from  the  railway:  provided 

(tef  ^fi9^Vf^^y>  T^^^^^^F'^PI^^^  ^?  ^9  ^^^  P?'^  ^^  ^"^^'  houses  may  at  their  option 
take  tne  whole.  ' '  ' 

b  jHiki^  ttiAVa  A»a%e,)  o£  mh'ich  aivcry  iarge  proportion  was  within  fifty  feet  of  the  rail- 
way, w^s  a  hogse  w^ithin  fifty  feet,  and  that  compensation  was  claimable  for  the  wtiole, 
tVtM'b«iMeV-*s  (y{)tSon:'th6'c6rti(feiiy  also  having  an  option  to  take  the  whole,  if  called 

ffiiii]  tiiJi^pfu|t,     , ..,,. 

The  owner  of  the  above  house  sent  a  precept  to  the  shenflf,  under  the  provisions  of 
one  of  tbe  company's  acts,  describing  his  iiouse  as  within  6fly  feet  of  the  railway,  and  re- 
quiring him  to  summon  a  jury  to  detennine  whether  his  house  was  deteriorated  and 
whether  he  was  entitled  to  have  compensation  made,  and,  if  so,  then  to  assess  the 

The  shei  iff  summoned  a  jury  accordingly,  and,  on  its  appearing  that  part  of  the  house 
^B^iifotidiiieMy  feet/refolbd  ro  b^df  further  evidence,  and  directed  the  jury  to  find 
4^^fbft.€Mf!iPi>t.  ivus  noi  eatitled  to  compensation.  . . 

aeldf  ajthougb  the  precept  seemed  to  refer  to  the  jury  the  question  whether  the  house 
Mi'v^hhi'tlte  rifty  f^ytond  the  jui'ybad  tt6  jtiri^Aiction  to  determine  any  thing  but  the 
qt^fttioD  pfi  d^eriorati^n  jind  the  amount  of  compensation,  that,  notwithstanding  the 

Socs^on  so  improperly  raised  by  tbe  precept,  the  claimant  was  entitled  to  a  mandamus 
iMtkig  tbeAoeriff  to  execaie  the  jprecept  so  far  at  it  was  properly  conceived. 
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1843.        detertnining  certain  matters  in  dispute  htiween  one  Riekard 

„y^^C^       tVa/A^r  and  the  London  and  Blackwall  Railway  Company, 

V,  in  pursuance  of  the  several  acts  of  parliament  for  making 

Statute  6  &  7  l^iU.  4,  c.  cxxiii.,  (local  and  pcrsonsl, 
public)  intituled  '^  An  Act  for  making  a  Railway  from  the 
Minories  to  Blackwall,  with  Branches,  to  be  called  'The 
Commercial  Railway/*'  by  sect.  22  provides  that,  in  case 
of  disagreement,  the  company  shall  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  to  assess  the  sum  of  tponejr 
to  be  paid  for  the  purchase  of  lands,  and  also  by  way  of 
compensation  for  injury  done  by  the  execution  of  tbo  com- 
pany's powers. 

Sect.  28  provides,  that  no  complaint  against  the  com- 
pany for  injury  done  shall  be  noticed  unless  '^  notice  in 
writing  by  or  on  behalf  of  the  person  or  corporation  making 
such  complaint,  stating  the  nature,  extent  and  particulars  of 
such  loss  or  injury,  and  the  amount  of  the  compensation 
claimed  in  respect  thereof,  shall  have  been  given,"  &c. 

Sect.  50.  "  That  if  any  person  or  corporation  by  this  act 
authorised  to  sell  and  convey  lands,  shall  be  applied  to  by 
or  on  behalf  of  the  said  company  to  treat  for,  sell,  dis- 
pose of  or  convey  any  part  of  any  house,  garden,  yard, 
warehouse,  building  or  manufactory  in  the  actual  occor 
pation  of  one  person  or  several  persons  jointly,  and  shall 
by  notice  in  writing  &c.  after  such  application  signify  bii 
inclination  or  desire  to  treat  for,  sell,  dispose  of  and  convey 
the  whole  of  such  house,  &c.,  and  if  it  shall  happen  that  the 
said  company  shall  not  think  proper  or  be  willing  to  par- 
chase  the  whole  of  such  house,  8cc.,  then  and  in  every  such 
case  nothing  in  this  act  shall  extend  or  be  construed  to 
extend  to  compel  such  person  or  corporation  interested 
therein  to  treat  for,  sell,  dispose  of  or  convey,  or  to  aotho* 
rise  the  said  company  to  take  or  use  part  only  or  less  than 
the  whole  of  such  house,  8cc.,  anything  herein  contained 
to  the  contrary  thereof  in  anywise  notwithstanding." 

Sect.  5\,  '*  And  whereas  the  said  railway  is  intended  to 
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pass  through  or  along  divers  streetoi  lanes  and  other  public         1843. 
thoroughfares  in  the  parishes  of,  &c.  and  also  close  to  or    rJ^^^X^"^ 
adjoining  divers  dwelling-houses  or  shops  in  the  said  pa*  v. 

rishesi  8lc.,  and  it  may  happen,  by  reason  of  the  construction  ^*  Sheriff  of 
thereof  that  the  said  dwelling-houses  or  shops  may  be  greatly 
deteriorated  in  value ;  be  it  therefore  further  enacted,  that, 
in  dise  any  such  dwelling-houses  or  shops  which  shall  be 
situated  within  fifty  feet  from  the  said  railway  shall  be  de* 
teriorated  in  value,  and  the  owner  or  owners,  lessee  or  ks- 
sees  of  any  such  dwelling-houses  or  shops,  &c.  shall,  by  no- 
tice in  writing,  &c.  require  the  said  company  to  purchase  the 
sftme>  it  shall  be  lawful  for  the  said  company,  and  they  are 
hereby  required,  within  thirty  days  after  the  service  of  such 
notice,  to  treat  for  the  purchase  of  the  dwelling-houses  or 
shops  mentioned  in  such  notice,  and  for  the  compensation, 
recompense  or  satisfaction  to  be  made  to  him  or  them  for 
any  loss,  damage  or  injury  in  respect  of  any  goodwill, 
tenant's  fl:iture8,  improvements,  or  otherwise  occasioned 
by  the  taking  thereof;  and  in  case  the  party  so  giving  such 
notice  and  the  said  company  shall  not  agree  as  to  the  value 
of  such  dwelling-houses  or  shops,  or  as  to  the  amount  oi 
value  of  the  satisfaction,  recompense  or  compensation  to 
be  paid  for  such  goodwill,  improvements,  tenant's  fixtures 
or  otherwise,  then  the  amount  of  such  satisfaction,  recom- 
pense or  compensation  shall  be  ascertained  and  settled  by 
the  verdict  of  a  jury  in  the  manner  hereinbefore  described 
for  ascertaining  and  settling  the  value  or  recompense  for  other 
lands,  tenements,  hereditaments  and  premises  to  be  taken 
or  purchased  for  the  purposes  of  this  act :  provided  always, 
that  no  party  shall  be  entitled  to  receive  any  compensation 
under  the  above  enactment  unless  the  jury,  to  whom  it  shall 
be  referred  to  ascertain  the  amount  thereof,  shall,  by  their 
verdict,  determine  that  the  property  in  respect  of  which  the 
same  is  claimed  has  been  deteriorated  in  value  by  the  con- 
struction of  the  said  railway:  provided  always,  that  no 
party  shall  be  entitled  to  such  compensation,  nor  the  com- 
pany be  compellable  to  purchase  any  such  property  as 
aforesaid  after  the  period  of  twelve  months  from  the  open- 
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184a.        log  of  the  Mild  railwfiy  to  ih§  public;  |^vide4  a^fviuMJ^ 
.j.^^^jj    wi  m  case  shaU  the  mid  mnpany  bearnipeUiij^jfih.ifmr^m 

V.  <my  portivM  of  4iny  dwelling-house  or. shQpwikk^^Hio^ 

'%uu^l^!  «'"«^^  «^  ^  «'*^^'^''  ^"'^"^  ^Afl'^^y^y  MJrm  tJuL^^a 

railtDay:  provided  always,  thai  the  aaidicoiDpamr.wliQAVer 
called  on  to  tidie  part  of  sucb  dweUiogf4ioii«e(i  HrfM^^tf^ 
ufpxtunid,  may,  at  their  option,  take  tberwMei^Mubfiifiiytf^ 
pay oieot  of  the  compeofation.  hereinbefare  io<^Kipii^''ari?  I 

By  9<qktute  2  &  3  VictfQ.xcy.  (local  and  p€if9maljijp«ldl(^ 
8ect,S9,  if. the  conpiiuydQ.not  oori^qiu^lijUwMe  tllmriMii^ 
r^nt  for^^jury  ,witbiq  tw^tntyr^iieidaySf  tbia  ctaMmptibw^K 
may  seiHi .  a;  .v^qae^ .  ,to. ,  th0  abfwiff»i  jwbq.  ia :  ,|t^mwMi  A 
supm^on  a  jury.  •  •    ..  .,..m  ,..■)  jr  • .   nh  i--  .im-i;ji  ^cf  -juIl/ 

Th^.affida^^  in  PWfiWi  9fi.rtUft,riiJ^  ftaM»<lMli^<lita 
^as  the  l^^e^,aiH)  o9pupi^r'(^,a,PMb)if>-b(>Mf^^li^^  T^ 
DMke.  of  Cs^Ji^r]^^^\fi^i4fVw  ^^t^>^^  J*e 

East;  thpt.  tji^  Lftudpf)  pud,,  .P>»flF¥[?ltftf^ilyayt»^jM  C9"0 
strifpt^d  at  t|^e  b^|c  pr,9q^^^er;^  §i(l^tf>^|j^iq  Rfffpi^es  and 
within  fifty  feet,  pf^jJ^e  4fi«i^,|^D4jMj^fl  ^4  J>>ecewe 
deteriorated  by  the  .prjox^ky,,.0f.^hev,  rfA|^%fi|y,  ,  T^t)  ia 

April  last  Walker  ca^8e4v^tlve:  WPIRflQJf  ta.b^  senr^d  fviti^ 
the  following  n<^ice:,'*J[>  8^^  d^,  t^^c^y. i^<iuii)e;^y9u ^tbe 
said  company  to  paipchasjeitof  jf^PiajJe  t|)f^t  Jif^sebold  ^stfite 
and  pren^i/ses,  situate  aq^«  bei|)g.i|).^l^Q  {^qjmt .^9fd,  io  the 
parish  of  St.  Georgefs  in  the;,iEaf^;io  tl^e  county,  of  Mid-j 
diesex,  known  by  the  oam^.  or  sigr^ift^,  (describiDg  the  pre^ 
mises  and  the  nature,  of^j^is  inter,eM.)  .jAfid  f^tlier,  take 

to 

notice,  that  the  premises,  before, p^eptio^fl^  fHE^  ^i^sM} 
within  fifty  feet  of  the  said  .i:ailway^,and  jhat J/§quire  thjB 
sum  ofy  &c.  as  cpmpeqsatio^:  mpi)f[y  Xpr  tlpj^.  |ease  japd  gfKxl 
will  of  the  said  premise?,  anfi  (the  ti:ade  ,^ier4^f,  ^od  the 
sum  of,  &c.  compensation  money. fpr  the  loss  tq  be  §i^ 
tained  by  the  sale  of  furniture,  jQaipval...q(  a^pck,  &c«.  ip 
pursuance  of  the  powers  containef||in  the  aqts//  ^c..  ,j 
No  notice  having  been.tal^en  by  th{ej^propany  of  the 
above  claim.  Walker ,  on  tl^e  5th  pf  Jpn^i  r^qju^re^  the 
company  to  issue  their  wafrai^t  wjtl^ip  Jv|renty.ppie  jdays 
for  the  impanelling  and  summoning  a  jury  to  determine 
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#MUier^be  wais  entitled  to  have  the  bouse  purchased  by        t843. 
thebc^tup^yvattd  to  assess  the  sum  t6-  be  pakT  to  biih  ito    -^.  Z!^"^^ 
(Stslg  lie'sboukl  be  f6und  b6  entitled,  and  be\  added  pai*ti^  v. 

fcitera'6f  his^laim;  .   .      \     .  .  .  ^    ,    ,,      '" '    "^ 

< 'Tbe'tabove '^^qui^tion  to  the  compaby'b^Vihg'ibei&h  ^- 
i^auA^id,  Walk^  &ieti^etii^d  ihe  sherffflwitK'tbe  ftAlditii^ 
pfi^ed^pieJttfider  Wtttute  ^  &  3  ^fer.  c:  xtV.^s. tM,^^^*^ Wh^i»edk 
I  ani^Aie  ON4<«i€<#  atifd^Ie^ee,  <tc;^  tbef  dW^Tliti^trOtlto'^tiW 
M8^Ii(fidl«fMupiod-t^  tae^  a  publie^hlDUs^,  and'tMted'ficc. 
vrtii^b^^id  dW«4Kihf^bous<^  or  pttbKd^bkM^^  Isf  situated  ki 
'iikr'¥^ti^^Mkf4,^  ftt^.  Mfhhm 'fift>'  f^a  'bf^Ufife  liihddti  atid 
Blat^bW&ff^^IUiiirayi 'and  htfs  been  knU  b  deter^ilted  iti 
value  by  reason  of  the  construction  of  the'lsMAd-  h^lwli^t 
j^>^\i^^«iis;^*8tej<r^itiif^  the  fdttii^  ddti6es.)'^^bd>lire- 
e^  ib^d^i|<eqttii^'ih^' sheriff  <<  fbMhl^  d^tenttittitig'bf  Hit 
kAA  Mifatkff^%i'\[AspUiebetwb6h^W«  khd'ttl^'  cbtnpany; 
0^4di^tfei;*siilbt^ri-fattd^lttiiri^'^jdk^^^  td'ifaqiiii^  Wbe- 
im  ^iM'^^ld  pW>pbrty'iif  i^s^tot  ofWHi^b'tlif^^ftid  d^im^ 
M»e%^A^%^  ih^de'bi^  uieiipotti'tfae'^id  cobplai^y'^  ^A^^- 
Md/imibtekl^kHi 'is 'ditefriohaMM W^^\ity by Veki^<^h tyf  t'be 
^oMtrk^lito  df'tM  lilddli^ii^ayi^a^ift^^/fti^V  /a;AeimV&(f; 
idfoMhig^'tl^^f^lP^^^I*  thi^  st^fui^s  in^bdhta^n^de  add 
|^6^aeb;M|«^teli<e  ^b^  sUkl  (iHopertytnitchased  Of  tne  bj^  the 
^a  itocn^n^/knd  to  heffe-iiUeh  cdttipcfns^tion  tnade  to  me 
ili  respb^t^.thefebf 'a^  tiforcfsdid  litddrdihg  tty  my  said  claims 
h^  thiUf^bebalfs^'and;  iF4b6^^aid  jtfry  shalF  s6'find,  then  they 
tfhfall  by^t4ifeiir  ve^ict  deti^miine 'anH>d^8[re  that  the  said 
^p^rij  ban  Ive^n  di^t^horated  in' V^e> by  reason  of  the 
6<HiHirdM^h  bf  the  said  railway,  bnfd  shflll  also  by  their  said 
f^fei'lifssfes^  and  determine' the  fmni>  of  money  to  be  paid 
mis  by 'the  said'^ott^pany  for  the  purcbasei  of  ihe  said  pro- 
pei^ty/llnd-aho  the  sumof  inoiteytb'be  paid  to  me  by  the 
gafidedrnpflniy  by  way  of  compeiisatibn  in  respect  of  the  s^id 
premises, according  to  my  said  claim  in'  that  behalf,  and 
Afe  fliaid  jttry  shall  also  inquire  of,  and  by  their  verdict 
airdsrtarih' "add  determine,  all  such  matters  atid  thrngs^as  they 
dnly-'b^' lawfully  required  in  the  premises/' 
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1843.  It  was  then  stated,  that  a  jury  had  been  impanelled  ia 

,y^^X^^      pursuance  of  the  above  requisition,  who  bad  viewed  Ae 
The  Queen     *^        .  ,  _  ^   .  r    .        •        •  /.,  . 

V.  premises,  that  evidence  was  given  of  the  situation  of  toe 

T^  Sheriff  of  premises,  and  of  their  proximity  to  the  railway;  that  a  wr* 

veyor  was  examined,  who  stated  that  the  entirety  of  the  house 
was  not  within  fifty  feet  of  the  railway,  but  that  a  smiil 
portion  of  it,  abutting  upon  the  high  road,  was  beyond  tb# 
fifty  feet,  but  that  such  portion  beyond  and  out  of  the  fifty 
feet  did  not  exceed  thirteen  feet;  that  the  said  dwellbg- 
house  and  premises  could  not  be  severed  or  divided,  and 
that  a  perpendicular  line  drawn  at  right  angles  to  the  higk 
road  would  leave  only  the  front  of  the  dwelliog^ovie 
beyond  the  fifty  feet,  and  the  remaining  chief  part  of  the 
dwelling-house  and  premises  within  fifty  feet  of  the  rail- 
way. That  the  counsel  for  the  company  then  obj^eted  to 
the  reception  of  any  evidence  to  shew  the  value  of  the  pre* 
mises,  or  to  prove  to  the  jury  that  they  were  deteriorated 
in  value  by  reason  of  their  being  within  fifty  feet  of  th^ 
railway,  and  contended,  that  because  the  entirety  of  the 
premises  was  not  within  the  fifty  feet  the  Court  had  no  ju- 
risdiction to  assess  the  value  of  the  dwelling^faouse  and  pre* 
mises,  or  to  proceed  with  the  inquiry  under  the  precept 
On  this  the  under-sheriff  refused  to  hear  any  evidence,  and 
to  allow  the  inquiry  to  proceed,  and  told  the  jury  that  the 
claimant  was  not  entitled  to  have  his  premises  purchased 
under  the  act. 

The  surveyor,  who  had  been  examined  as  a  witness  before 
the  under-sheriff,  also  made  an  afiidavit  stating  that  the 
premises  contained  in  the  whole  from  back  to  front,  from 
the  railway  to  the  high  road,  forty-four  feet,  eight  inches, 
or  thereabouts,  and  that  thirty-one  feet,  eight  inches,  or 
thereabouts,  on  the  west  side  thereof,  were  situated  within 
fifty  feet  from  the  railway,  and  that  the  remaining  thirteen 
feet  were  situated  beyond  the  fifty  feet,  and  that  on  the 
east  side  thereof,  the  remainder  beyond  the  fifty  feet  was 
sixteen  feet  or  thereabouts;  and  that  if  the  railway  com- 
pany were  to  purchase  that  part  only  of  the  house  situate 
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withiQ  fifty  feet,  the   remainder  of  the  house  Mrould  be         1843. 
utterly  valueless,  ^'^\^ 

The  affidavits  iu  opposition  to  the  rule  stated  that  the  ,,. 

portion  of  the  public  house  which  was  nearest  to  the  rail*  T^f  ^^^"^  ^^ 

t      J-  i.     .  .  r         ,        ^  1         Middlesex. 

way  was  at  the  distance  of  eighteen  feet  therefrom ;  that 

from  thirteen  to  sixteen  feet  in  depth  of  the  front  part  of 

the  house,  which  is  occupied  as  the  bar,  and  the  chief  place 

of  business,  was  beyond  the  fifty  feet. 

The  affidavits  also  set  out  the  finding  of  the  jury,  as 

directed  by  the  under-sheriiF,  which  was,  **  That  the  claimant 

is  not  entitled  to  have  his  property  purchased  by  the  London 

and  Blackwall  Railway  Company,  a  portion  thereof  not 

being  within  fifty  feet  of  the  said  railway/' 

Sir  fV.  W.  Folklt  S,  G.  shewed  cause  (a).  The  act  now 
in  question  differs  from  the  act  which  the  Court  had  to 
construe  in  Rtg.  v.  The  London  and  Greenwich  Railway 
Company  {b\  for  this  act  expressly  provides  that  the  com- 
pany need  not  take  any  portion  beyond  the  fifty  feet,  unless 
they  like.  The  demand  upon  the  company  here  was  to 
take  the  whole,  so  that  the  claimant,  having  made  too  large 
a  demand,  could  not,  upon  the  company  disregarding  it, 
issue  his  precept  to  the  sheriff  so  as  to  give  the  jury  juris- 
diction under  stat.  2  8c  3  Vict,  c.  xcv.  s.  22. 

Sir  F.  Pollock  A.  G.  contra.  [Lord  Denman  C.  J. 
How  much  of  the  premises  are  the  company  bound  to  pur- 
chase ?]  So  much  as  is  within  fifty  feet,  and  it  was  for  the 
jury  to  say  how  much  that  is.  [Coleridge  J.  If  the  claim 
had  been  so  limited,  the  company  might  have  agreed  to  it. 
Could  the  precept  be  issued  until  the  company  was  in 
defoult?]  The  claim  as  to  the  whole  was  a  claim  as  to 
every  part.  But  the  house,  considered  as  an  entirety,  is 
within  fifty  feet,  and  it  was  for  the  jury  to  decide  upon  that. 

(c)  lo  Trioitjf  Term  last,  (June  Williams^  PattesonHnd  Coleridge 
9),  before  Lord  Denman  C.  J.,     Js. 

(h)  S  G.  &  D.  444. 
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1843.         If  tbe  claimaDt  is  to  be  turned  rouod  apon  this  poiot»  be 
J^^^X^^      would  equally  have  failed  if  one  inch  onlj  were  beyond  the 
V.  fifty  feet.     [PaUeson  J.  The  jury  do  not  seem  authorised 

Tbe  Shenff  of  ^^  come  to  any  finding  upon  the  question  of  proximity  with- 
in fifty  feet,  but  merely  upon  the  question  of  deterioration.] 
If  there  be  any  thing  not  pertinent  in  the  precrept,  still  the 
sheriff  was  not  justified  in  refusing  tp  proceed  in  toto. 

Cur.  adv,  vult. 

■  •  • 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court  as  follows : — This  Has  an  application  for  a  mtn- 
damns  to  proceed  to  execute  a  precept  or  request,  whereby 
tbe  sheriff  was  required  to  summon  a  jury  for  the  purpose 
of  determining  certain  disputes  between  Mr.  Samuel  Walhtr 
and  the  company. 

The  fact  is,  that  the  sheriff  has  summoned  a  jury,  but 
was  of  opinion,  when  the  precept  was  openly  read,  that  it 
did  not  authorise  him  to  take  their  verdict  on  the  amount 
of  compensation  claimed.iu  respect  to  the  public  house, 
the  intended  subject  of  the  inquiry.  The  claimant  in  effect 
appeals  to  us  against  the  decision,  and,  if  it  has  been  erro* 
neous,  he  has  been  deprived  of  the  right  conferred  upon 
him  by  law,  and  may  now  compel  the  execution  of  the 
precept. 

The  claim  is  preferred  under  the  5 1st  sect,  of  the  act  for 
constituting  this  company,  6  &  7  Will,  4.  After  reciting 
that  the  railway  is  intended  to  pass  through  or  along  divers 
streets,  lanes,  and  other  public  thoroughfares,  and  also 
close  to  or  adjoining  divers  dwelling-houses  or  shops,  and 
that  it  may  happen  by  reason  of  the  construction  thereof 
that  the  said  dwelling-houses  or  shops  may  be  greatly  dete- 
riorated in  value,  the  enactment  is,  "  Hiat  in  case  any  such 
dwelling  houses  or  shops  which  shall  be  situated  within 
fifii/  feet  from  the  said  railway  shall  be  deteriorated  in 
value,  and  the  owner  or  owners,  lessee  or  lessees,  of  an/ 
such  dwelling-houses  or  shops  shall  require  the  company 


HIX^RT  VACATION,  Vi  ^ICT,  667 

•to  pwfcfa&s^  tiiQi'Sikme^  the  cohipany  ^re  reqmred'^itl^iii        1843. 
■f  thirty  days*  after  buch  ndttce  t6  freat  for  the  purchviie  of  the   f^^^^ 

'Alio   ^^w££M 

h mid^AmeHing^houie$'  or  shopi^  'and  for  the  comt>erisationy  v. 

'iifeoompencefyiorsati^actiois'to  be  made  them  for  »^y  '^S8,  "^Jj^^^^^^^ 

j  daitiBgev'biimjurjy -in  respect. of  any-  gobd-witt,  'f^tiants' 

Mfixlures,  improvements  lor  otherwise^'  6ctadi<yn«d'  "by  'the 

taking  tber^ofi;  and  in  caee  'they  s^ball  not  agrees' tbefcv  the 

amount  of  such  satisfaction,  recompence,  or  compensation, 

shbU  be  ascertained  and  settled  by  the  verdict  of  a  jury,  in 

the  manner  hereinbefore  described,  for   ascertaining  and 

j'tetl)ing«  the  vaiae  6t  recoBfpetfce  for  other  lands;  tefn«ments, 

•*liefeilitaiilient8,anci>rem8es,'to  be'taken  or  pur^^hased  for 

'^the'pnrpioi!»M'of  thlii  act/^     Fdur  provisoes  at^  added,  one 

•  imposing '  ti  ilitnilation' of  lime,'  th^  other  three  idorinected 
^  {krNapB  ^in  iotii^  Hieafture  with  i  the  present  ai^gttlneht,  and 

therefore  fit  to  be  stated  and  considered  herci '"  '    > 

uu)  Theifiistisitlmtina  party  ^hall  be  el^titled  to  receif<ecom- 
i.'pMtfalfODiunle90  the -jury  shall  by  their  verdictdetermine 
Miiatithe  property  has  been  ^eterioratedMii  Vaki^  by  the 
,  etfpstruction  of 4he  railway;  the  secotid,  that  the  oompany 

*  alUdliin  no  ca^  be  bompetlable  to  pnrchaie  any  pottion  of 
•  any  dniireHii^*bou8e<ir  shop,  wfeich  portioii  is  situate  at  a 

t  gcitaterdiataiicethan  fifty  feet  from  the  railway;  the  third, 
Aatthecompany,  If  henever  called  on  to  take  a  part  of  such 
dwelling-house  or  shop,  may  at  their  option  take  the  whole, 

itfulgect  to^payment  of  the  compensation  hereinbefore  men- 

L'tidned.  » •.'  /  •  ^   *     .  ,  < 

■  J  The -wikne  remedy  13  therefore  given  to  the  owner  of  a 
hbu9e>  situate' within  .fifty  feejt  of  the  tail  way,  as 'to  the 

!«fwneDfiMaiid9'  or  ttnemenis  taken  and  pqi-chased  by  the 

1  company^  ' «.    :     .  .  .-■  ■, 

;:  Tbatreoedyiiafforded  by  sectiou  £^  is  for  the  company 
lo  issue  iheirwarrant  ta  the  sheriff  for  summoning  a  jury, 
iwho  are  t39  assess  and  give  the  purchase  meney,  and  also  the 
autn  to  be  paid  .for  satisfaction,  recompence,  or  compen- 
aatioD  for  igodd^wiUi  &g.,  and  for  all  daonage  sustained  or 
to  bei sustained  from  the-  company's  acts.     The  £8th  sec- 
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tion  also  provides  that  notice  of  tho  iiatiin»  cxlenty  and 
particulars  of  the  loss  or  injory,  and  of  the  oonpesiBation 
claimed^  shall  be  given  ten  days  before  the  summeiiing  of 
The  Sheriff  of  ^i^^  j^^y^  ^^^  within  six  months  after  the  injury  done. 

There  is  also  a  provision  (section  50,)  thai  if  any  owner 
shall  be  applied  to  to  sell  a  part  of  any  bou«e»  &e.  aod 
shall  express  a  desire  to  sell  the  wboloi  the  con^iany  shall 
not  compel  him  to  sell  such  part,  but  shall  be  bound  to 
purchase  the  whole. 

Let  us  now  see  the  position  of  the  claimanti  and  con- 
sider the  steps  taken  by  him.  He  is  the  owner  of  the  lease 
of  a  public  house,  which  (as  he  says)  ia  situated  wilhia 
fifty  feet  of  the  railway.  After  submitting  bis  claim  to  the 
company,  who  paid  no  attention  to  it,  he  required  them  to 
issue  their  warrant  to  the  sheriff,  in  order  to  inquire  whether 
the  said  property  has  been  and  is  deteriorated  in  value  by 
reason  of  the  construction  of  the  said  railway,  and  whether 
**  I  am  entitled  to  have  the  aaid  property  purchased  of  me 
by  the  said  company^  and  have  such  compensation  aa  therein 
mentioned,  and,  if  1  am  found  so  entitled,  to  aaseaa  the  eaai- 
pensation  mouey.*' 

On  the  jury  being  assembled,  the  company's  learned 
counsel  objected  to  all  evidence  of  the  value  or  deterioration 
of  the  premises,  on  the  ground  that  the  entirety  of  thcin 
was  not  within  fifty  feet,  it  appearing  that  the  greater  part 
of  the  house  was  within  that  distance.  The  under-sheriff 
allowed  this  objection,  and  nothing  was  done. 

We  are  now  to  consider  whether  the  objection  was  well- 
founded. 

We  are  of  opinion  that  any  house,  of  which  a  very  large 
proportion  is  within  fifty  feet^  ought  to  be  called  a  hoase 
within  fifty  feet.  This  would  be  so  held  by  a  jury,  if  called 
to  pronounce  a  verdict  on  such  an  issue.  In  the  absence  of 
any  appropriate  jurisdiction  for  deciding  it»  there  is  strong 
reason  for  holding  the  company  to  the  rule  of  conatruing 
the  words  of  parties  most  against  themselves.  The  pro- 
ceedings of  the  company  may,  according  to  the  admission 
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of  iheir  own  act,  be  so  injurious  to  bouses  so  described,  as         1848* 

to  cell  for  the  remedy  which  it  provides ;  and,  though  the      ^^ 

description  is  not  perfect,  there  are  prettj  clear  indications  v. 

of  tbe  intention   of  the  legislature.      The  compensation  ^^p^^^^^gg^/ 

must  be  attained  through  the  medium  of  a  verdict,  and 

muat  be  ascertained  and  settled  as  in  purchases,  and  we 

have  just  seen  that  no  owner  of  a  house  purchased  is  bound 

to  part  with  a  portion  of  it  only.     If  they  will  take  any  part 

of  a  house,  they  are  compellable  to  purchase  tbe  whole  of 

it.     If  then  they  come  within  fifty  feet  of  a  house,  and 

thereby  deteriorate  that  house  in  value,  the  compensation 

nnat  be  settled  in  tbe  same  manner,  that  is,  for  the  whole 

house,  at  the  owner's  option. 

The  company  have  also  an  option.  They  are  in  no 
case  compellable  to  purchase  any  portion  of  a  bonse,  which 
portion  is  more  than  fifty  feet  from  their  railway,  and, 
whenever  called  on  to  take  a  part,  they  may  have  the  whole, 
if  they  prefer  it,  subject  to  eompensation. 

From  these  words  an  argument  is  deduced,  that  the 
company,  though  free  to  take  the  whole,  is  not  compellable 
to  do  so  :  but  we  do  not  think  the  inference  just. 

Tbe  proviso  seems  to  be  framed  on  tbe  erroneous  sup- 
position that  the  act  had  given  power  to  the  owner  to  com- 
pel the  purchase  of  a  part  of  a  house,  and  had  then  cut 
down  that  power,  giving  the  company  the  option. 

But  from  such  a  mistake  we  cannot  reasonably  infer  that 
the  company  were  intended  to  be  free  to  buy  the  whole  or 
a  part,  as  they  thought  proper,  when  it  is  plain  that  the 
purchase  of  a  part  might  be  ruinous  to  the  whole,  and  when, 
in  the  analogous  case  of  taking  and  purchasing,  the  option 
of  parting  with  the  whole  in  given  to  the  owner,  if  a  part 
only  should  be  required  by  the  company. 

The  claimant's  requisition  to  the  company  appears  to 
have  put  forward  his  claim  correctly.  After  giving  them 
information  of  his  term  and  interest  in  the  premises, 
stating  them  to  be  situate  within  fifty  feet  of  the  railway, 

GO  2 
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1843.        it  requires  a  certain  sum  as  the  price  of  the  bouse,  Sic,  and 

^"^^^^^^      another  for  compensation  in  respect  of  loss  and  damage* 

y^  The  precept  is  diflferent,  for  though  it  describes  the 

The  Sheriff  of  house  as  standing  within  fifty  feet,  it  refers  that  question  to 
Middlesex.  .  ,  ...... 

the  opinion  of  the  jury,  who  possess  no  jurisdiction,  if  it  be 

not  in  fact  and  in  law  within  that  distance,  but  who  are 
bound  by  the  act  to  declare  whether  the  property  is  dete- 
riorated, and  what  ought  to  be  paid,  if  it  is  within  that  dis- 
tance. But,  though  this  point  may  have  been  improperly 
raised,  there  is  no  reason  for  barring  him  of  the  compen- 
sation which  he  claimed  correctly  for  the  value  of  the  house, 
if  that  house  stands  at  such  a  distance  as  to  found  the  right 
to  compensation. 

We  think  for  these  reasons  that  the  sheriff  was  wrong, 
and  the  rule  must  be  absolute. 

X).  Rule  absolute. 


The  Queen  t^.  Reeve  (o). 

"Articled  ChADWICK  JONES,  in  Michaelmas  Term  last,  ob- 
derk"  is  not  a  tajuej  ^  rule  nisi  upon  an  affidavit,  wherein  the  deponent 

sufficient  addi-  .  .  ^  , 

tion  of  the  per-  described  himself  as,  "  Thomas  Alley  Jones,  of  No.  4, 
affidTvki^The  Paradise  Row,  Hammersmith,  in  the  county  of  Middlesex, 
business  of  the  articled  clerk*' 

roaster  to 
whom  he  is 

articled  clerk        Sir  W.  W.  Follett  S.  G.  and  Warren,  on  shewing  cause, 

should  be  ....  . 

stated.  took  a  preliminary  objection  to  the  sufficiency  of  the  depo- 

nent's addition,  as  it  did  not  state  the  profession  or  business 
of  the  master  to  whom  the  deponent  was  articled.  They 
referred  to  Graves  v.  Browning  {li)^  and  Simpson  v.  Drum- 
mond{c). 

Piatt,  Kellyf  and  Chadwick  Jones,  contrd,  contended 

(a)  Decided  on  the  last  day  of         (b)  6  A.  &  E.  805. 
last  Hilary  Term.  (c)  2  Dowl.  P.  C.  473. 


The  Queen 
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that  the  phrase  articled  clerk  had  a  definite  legal  signifi- 
cation in  legal  proceedings,  and  necessarily  imported  that 

the  deponent  was  articled  to  an  attorney.  v. 

Rebte. 

Per  Curiam. 

D.  Rule  discharged. 

(o)  Lord  Denman,  C.  J.,  Patieton,  ColeridgCy  and  Wightmatiy  Js. 


Betteley  V.  Reed.  Saturday^ 

Feb,  \Uh. 

Assumpsit  for  500/.  money  had  and  received,  and  on  Usury  cannot 

,  be  set  up  as 

an  account  stated.  the  foundation 

Pleas,  non  assumpsit,  and  others  not  material   to   the  of  ajus  tertii, 

■^  where  the 

pomt  reported.  third  person 

The  case  was  tried  before  Lord  Denman  C.  J.  at  the  J^^h^he^^ain- 
London  Sittings   after  Hilary  Term,   1842.      It  was  an  tiff,  and  aban- 
action  for  money  had  and  received,  to  recover  a  sum  of  iher  claim. ' 
about  528/.,  being  part  of  the  proceeds  of  a  quantity  of     Defendant, a 
malt  deposited  in  the  warehouse  of  the  defendant,  the  right  had  malt  de- 

to  which  had  been  disputed  between  the  plaintiff  and  the  deposited  with 

■^  *^  him,  on  ac- 

assignees  of  one  Bradley,  who  had  become  a  bankrupt,  count  of  B. 

The  defendant  pleaded  non  assumpsit.  ^^^  for^money 

It  appeared  that  the  defendant,  who  is  a  wharfinger,  had  lent  by  plain- 
received  a  quantity  of  malt  on  account  of  a  person  of  the  ^^\q  of  the 
name  of  Bradley,  a  corn  dealer,  who  was  from  time  to  time  goo<ls  to  him, 
accommodated  with  money  by  the  plamtitt  upon  the  terms  dition  annexed 
that  Bradley  should  make  a  sale  to  the  plaintiff  of  a  suffi-  ch'airr'i. 
cient  quantity  of  malt  to  cover  the  amount  required,  with  at  such  an  nd- 
a   condition   annexed   for  re-purchase  by  Bradley  at  an  ^g"^  makeThe 

advanced  price.     The  malt,  of  which  the  money  in  question  transaction 

usurious.    The 
defendant,  on 
notice  of  the  sale,  transferred  the  malt  in  his  books  from  B.  to  the  plaintiff,  and  held  il 
at  the  disposal  of  the  plaintiff. 

B.  afterwards  became  bankrupt. 

His  assignees  claimed  the  malt,  on  the  ground  that  the  transaction  with  the  plaintiff 
was  usurious,  and  that  the  property  had  uever  passed,  but  they  eventually  compromised 
with  the  plaintiff. 

Heldf  afterwards,  in  an  action  against  the  wharfinger  for  the  proceeds  of  the  m«lt  at 
money  had  and  received  to  the  use  of  the  plaintiff,  that  the  derandiuit  could  not  mC  up 
th«  jut  tertii  in  the  assigaeet,  which  they  had  thomselvet  abaodooed* 


BETt£Ler 

V. 
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1843.  ^M  part  of  the  proceeds,  bad  been  sold  by  Bradley  to  the 
plaintiff  upon  the  terms  above  mentioned,  and  had  been 
regularly  transferred  by  the  defendant  in  his  booka  frota 
Rbid.  Bradley  to  the  plaintiff,  and,  had  nothing  further  occurred, 
was  held  by  the  defendant  at  the  disposal  bf  the  plahitiff. 
Bradley  however  became  bankrupt,  and  his  assignees 
brought  an  action  of  trover  against  the  plaintiff,  to  tetover 
the  malt  held  by  the  defendant  on  his  account,  on  the 
ground  that  the  sale  of  the  malt  to  the  plaintiff  by  Bradley 
was  not  a  bon&  fide  sale,  but  merely  colourable,  to  be 
security  for  an  usurious  contract  between  the  plaintiff  and 
Bradley. 

To  avoid  expense  of  warehouse,  and  to  take  adTantage 
of  a  rising  market,  it  was  agreed  that  the  malt  shoald 
be  sold,  and  accordingly  by  an  order  of  Liitledale  J. 
the  malt  was  directed  to  be  sold,  and  out  of  the  proceeds 
the  charges  of  the  defendant  were  to  be  paid,  and  the 
remainder  was  to  be  paid  into  the  bank  in  the  joint  names 
of  the  present  plaintiff  and  the  official  assignee  of  Bradley, 
with  a  proviso  that  the  order  should  not  operate  to  the  pre* 
judice  of  any  right  of  action  which  the  present  plaintiff 
might  have  against  the  defendant  or  the  assignees  of 
Bradley. 

In  order  to  effect  this  arrangement,  it  was  necessary  to 
obtain  the  consent  of  the  defendant,  in  whose  custody  the 
malt  was,  and  he  agreed  that  upon  payment  to  him  of 
528/.  1  \s,  2d.,  (for  which  he  claimed  to  have  a  lien  upon 
the  malt,  out  of  the  proceeds,)  it  should  be  sold,  and  that 
the  sale,  and  the  receipt  by  him  of  that  money,  should  not 
prejudice  any  right  of  action  which  the  present  plaintiff 
might  have  against  him  in  respect  of  the  malt,  nor  was  the 
acceptance  of  that  sum  to  prejudice  the  rights  of  any  of  the 
parties. 

Under  this  arrangement  the  malt  was  sold,  and  the  528/. 
115.  2d.  paid  to  the  defendant,  and  the  residue,  amounting 
to  above  4000/.,  paid  into  the  bank  as  agreed. 

The  528/.  lltf.  2d.  was  a  sum   which  would  not  be 


Bbttelbt 

V. 
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chargeable  agaiost  the  plaintiff  Belteley,  nor  would  the        1843. 
defeodani  have  had  any  lien  against  him  in  respect  of  it 
upon  the  malt. 

When  the  action  of  trover  came  on  to  be  tried,  a  com-  Rebd. 
promise  took  place  between  the  assignees  of  Bradley  and 
Beiieley^  and  upon  the  former  receiving  a  certain  portion 
(about  one  half)  of  the  proceeds  of  the  malt  in  the  bank^  a 
juror  was  withdrawn,  and  the  claim  of  the  assignees  aban- 
doned. 

The  plaintiff  Betteley  then  brought  this  action  against 
the  defendant,  to  recover  the  528/.  1 15.  2d.,  as  being  part 
of  the  proceeds  of  the  malt,  which  as  between  him  and  the 
defendant  was  undoubtedly  his,  unless  Bradley  or  his 
assignees  could  establish  a  superior  title. 

For  the  defendant  it  was  contended  that  the  transaction 
between  the  plaintiff  and  Bradley  was  usurious,  and  that 
consequently  the  property  in  the  malt  had  passed  to  the 
assignees  of  Bradley,  and  the  money  produced  by  the  sale 
of  it  was  not  the  money  of  the  plaintiff.  His  Lordship  left 
the  qifestion  of  usury  to  the  jury,  who  returned  a  verdict 
for  the  defendant. 

Erie,  in  the  Easter  Term  following,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  it  was  not  open  to  the 
defendant  to  set  up  the  defence  of  usury  between  the 
plaintiff  and  Bradley, 

Thesiger  and  Ogle  shewed  cause  (d).  The  jury  found 
that  the  sale  of  the  malt  was  colorable,  and  the  transaction 
between  the  plaintiff  and  Bradley  usurious.  Under  these 
circumstances,  it  is  quite  clear  that  the  property  in  the 
malt  did  not  pass  to  the  plaintiff,  and  that  it  did  pass  to 
Bradley*8  assignees :  Hargreaves  v.  Hutchinson{b).  The 
money  therefore,  which  is  the  subject-matter  of  this  action^ 
musti  as  being  the  proceeds  of  the  malt,  be  also  the  pro- 

(a)  On  a  former  day  in  this  Va-         (6)  2  A.  &  £.  IS  ;  S.  C.  4  N. 
cadoo,  (Feb.  2),  before  Lord  Den-      &  M.  1 1. 
man,  Willkans  and  Wightman  Js. 
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1843.  perty  of  Bradley's  assignees.  The  only  question  is,  whe- 
ther the  defendant,  being  the  viarehouseman  of  the  malt, 
can  now,  after  having  acknowledged  the  plaintiff's  title,  set 
up  against  him  the  title  pf  JBradley*s  a98ignees.  The 
general  rule  is,  uodoubjtedly,  that  the  jiua  teirtii  cannot  be 
set  up  under  such,  circumstances:  Sionardy'  Dunkm{a)i 
Gosling  V.  Bimie(b)t  White, v,  Jiarlleit^c).  3ut  the  rule 
is  subject  to  an  exception  in  cases  of  fraud.  The  rule  and 
exception  are  thus  expressed  ii^  Story's  Law  of  Agency, 
8.  217>  p.  179: — "An  ag?nt  is  not  ordinarily  permitted  to 
set  up  the  adverse  title  of  a  thjrd  person,  to  defeat  the 
rights  of  his  principal,  agaiqyt  his  p.wn  manifest  obligations 
to  him;  or  to  disipute  the  title  of  his  principal.  If  there- 
fore he  has  received  good^  from  his  principal,  and  has 
agreed  to  hold  thera„  subject  to  his  order^  or  to  sell  ihem 
for  him,  and  to  account  for  the  proceeds,  he.  will  not  be 
allowed  to  set  up  the  adverse  title  of  a  third  person  to  the 
same  goods,  to  defeat  his  obligations.  An  exception  how- 
ever is  allowed  where  the  principal  has  obtained  the  goods 
fraudulently  or  tortiously  from  such  third  person."  lo 
this  case  the  plaintiff  acquired  the  malt  usuriously  and 
fraudulently,  and  the  case  is  therefore  directly  within  the 
exception.  Ilardman  v.  Wilcock  (d)  is  a  distinct  authority 
for  this  exception.  That  case  was  distinguished  from 
Gosling  V.  Birnie{b)  and  other  cases,  on  the  ground  of 
fraud  between  the  principal  and  the  person  from  whom  he 
received  the  goods  in  question.  The  defendant  had  been 
employed  by  the  plaintiff  to  sell,  as  auctioneer,  certain 
goods  then  in  the  plaintiff's  possession.  Before  sale,  notice 
was  given  to  the  defendant  by  the  assignees  of  an  insolvent 
that  the  goods  were  their  property,  as  they  had  been  frau- 
dulently removed  by  collusion  between  the  plaintiff  and  the 
insolvent.  The  defendant  sold,  and  refused  to  pay  over  the 
proceeds  to  the  plaintiff,  and  in  answer  to  an  action  for 
money  had  and  received,  he  set  up  the  right  of  the  assignees. 

(a)  2  Camp.  344.  (c)  9  Bing.  378. 

(6)  7  Bing.  339.  (d)  9  Bing.  382,  n. 
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The  Court  held  that  the  jus  tertii  might  be  so  set  up^  1843. 
saying,  "  that  the  plaintiflF  who  takes  the  goods  by  a  fraud 
between  him  and  the  insolvent,  can  be  in  no  better  situation 
than  the  insolvent  himself/'  The  present  is  a  stronger  case^ 
for  the  defendant  did  not  receive  the  malt  from  the  plaintiff^ 
and  he  was  ignorant  of  the  jus  tertii  at  the  time  when  he 
attorned  to  the  plaintiff.  In  Wilson  \,  Anderdon{a)  also, 
the  bailee  of  goods  was  held  to  have  been  guilty  of  a  con- 
version  as  against  the  real  owner,  by  refusing  to  deliver 
goods  up  without  the  direction  of  the  bailor.  That  case 
shews  that  the  defendant  in  this  case  could  not  have 
restated  an  action  of  trover  by  the  assignees,  on  the  ground 
that  he  was  accountable  to  his  principal  only.  If  the 
assignees  then  had  brought  an  action,  and  recovered  against 
the  defendant,  it  is  clear  that  the  plaintiff  could  not  after- 
wards have  recovered  against  him. 

Erie,  Hindmarch,  and  fV.  //.  Watson  contr^.  The 
defendant,  in  cases  like  the  present,  may  get  out  of  his 
difficulties  by  an  interpleader  rule,  but  he  cannot  set  up  the 
jus  tertii.  In  every  case  where  the  defendant  has  been  al- 
lowed to  set  up  the  jus  tertii,  the  third  person  has  been  a 
claimant.  But  here  the  assignees  themselves  have  abaii" 
doned  the  very  claim  on  which  the  defendant  seeks  to  insist. 

They  also  contended  that  the  illegality  of  the  transaction 
between  the  plaintiff  and  Bradley  should  have  been  spe- 
cially pleaded:  Potts  v.  Sparrow {b),  Martin  v.  Smith (c), 
Ferguson  v.  Sprang  {d),  Fenwick  v.  Lay  cock  {je). 

Cur.  adv.  vult. 

LfOrd  Denman  C.  J.  (after  stating  the  facts  of  the  case) 
now  delivered  the  judgment  of  the  Court  as  follows : — 

(a)  1  B.  &  Ad.  450.  ((/)  1  A.  &  £.  576 ;  5.  C.  3  N. 

\h)  1  Bing.  N.  C.  594.  &  M.  665. 

(c)  4  Bing.  N.  C.  436.  (e)  1  G.  &  D.  87. 
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1843.  For  tbe  defendant  it  was  contended^  that  b^  bad  a  ri^t  ia 
this  action  to  contest  the  validity  of  the  sale  as  betwtea 
Bradley  and  Beiteley,  and  to  shew  that«  by  reason  of  the 
transaction  being  usurious  as  between  themi  tfal}  tranrfer  of 
the  malt  in  the  books  of  the  defendant  waa  Wholly  in* 
operative^  and  that  he  had  a  right  to  consider  tbe  Iprc^erty 
as  still  remaining  in  Brddky  and  his  assigne^s^  upon  hid 
bankruptcy,  against  whom  he  could  inforoe  his  lieoi  thof^ 
he  could  not  against  the  plaintiffs 

At  the  trial  of  this  cause,  he  established  a  ease  #f  UMly 
to  the  satisfaction  of  the  jbry,  in  thd  sale  of  th^  malt  by 
Bradley  to  the  plaintiff,  and  obtained  a  verdict^  and  the 
question  is,  whether  he  was  entitled  to  set  up  that  defenoe^ 
and  we  are  of  opinion  that  he  was  not. 

The  defendant,  who  had  dealt  with  the  malt  as  being  the 
malt  of  the  plaintiff,  and  WtKJiiad  kept  it  in  his  warehouse 
for  the  plaintiff,  and  in  his  name,  proposes  to  answer  the 
claim  of  the  plaintiff,  by  shewing  that  the  property  ill  the 
malt  is  in  the  assignees  df  Bfadley,  and  to  set  tt^  their 
right  against  him,  notwithstanding  that  the  assignees  hM 
themselves  abandoned  it 

Upon  the  argument,  a  great  many  casea  were  cited  to 
shew  that  persons  standing  in  similar  situations  to  the  de- 
fendant, as  warehousemen^  wharfingers  and  others,  had 
been  permitted  to  set  up  the  jus  tertii,  but  no  instance  could 
be  adduced  where  it  was  held  that  the  jus  tertii  could  be 
set  up,  where  the  the  third  person,  being  aware  of  the  cir* 
cumstances,  had  abandoned  his  claim.  To  allow  a  depo- 
sitary of  goods  or  money,  who  has  acknowledged  the  title 
of  one  person,  to  set  up  tbe  title  of  another,  who  makes  no 
claim,  would  enable  the  depositary  to  keep  for  himself  that 
to  which  he  does  not  pretend  to  have  any  title  in  himself 
whatsoever.  After  what  passed,  the  defendant  had  nO 
right  to  dispute  the  validity  of  the  plaintiff's  title,  or  to 
bring  into  question  the  validity  of  a  contract  to  which  he 
the  defendant  was  no  party,  and  which  Was  no  longer  dis- 
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poted  by  those  between  whom  it  wts  made,  or  tbeir  repre* 
MOtHtives. 

With  respect  to  the  form  of  the  actioiii  we  think  thftl^  at 
the  plaintiff  would  have  been  entitled,  under  the  circum- 
sfancta  of  tbn  ca^,  to  Maintain  an  action  of  trover^  in  case 
goods  to  the  value  of  the  sum  now  in  dispute  bad  bean  left 
in  the  hands  of  the  defendant  instead  of  money,  he  is 
eaiilled  to  maititain  this  action  for  money  had  and  received. 
The  right  of  the  official  assignee  and  the  plaintiff  jointly 
applies  to  the  tnoney  paid  into  the  bank,  and  not  to  the 
tioney  paid  to  the  defendant.  Upon  the  whole  thereforei 
we  aro  of  opinion^  that  the  rule  should  be  made  absolute^ 
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D. 


Rule  absolute. 


The  Winchester  Corn  Exchange  and  Market 
.  Place  Company  v.Gilunoham  and  another. 

Debt  on  bond  for  OOO/. 

Plea,  non  est  factum. 

The  replication  joini^d  issue,  and  assigtied  breaches.  It 
afipeai'ed  from  the  assignmetit  that  the  bond  was  condi- 
tioiied  for  payment  by  one  Foster  of  the  yearly  rent  of 
2O0L,  at  the  times  mentioned  in  a  certain  indenture  of 
even  date,  by  which  the  plaintiffs  demised  to  Fbster  the 
Winchester  Corn  EiLchange  artd  Market  Place  and  the 
tolls  payable  on  certain  sales;  and  for  the  observance 
by  Foster  of  all  the  covenants  of  the  indenture.  Tbe 
indenture  was  also  set  out.  The  demise  was  for  one  year, 
at  the  rent  of  300/.,  payable  quarterly.  The  breaches  as- 
signed were  the  non-payment  of  ^5L,  beitig  the  rent  for 
three  quarters,  and  also  non-repair. 

At  the  trial,  before  Coleridge  J.,  at  the  Hampshire 
Spring  Assizes,  }64fi,  tbe  counterpart  lease  was  put  in, 
properly  stamped,  and  also  the  boiid^  which  bore  a  35s. 
stamp.    It  was  objected  that  the  bond  required  an  ad  va- 


Thurtdayt 
February  9th- 

A  bond  condi- 
tioned for  the 
payment  of 
rent  reserved 
by  lease  under 
seal,  is  not 
liable  to  an  ad 
valorem  stamp 
on  the  amount 
of  rent,  but  is 
sufficiently 
stamped  with 
a  355.  stamp, 
as  a  bond 
"  not  other- 
wise chained," 
under  stat.  55 
Geo,  S,  c.  184. 
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lorem  stamp,  as  well  as  the  lease.     The  learned  judge  ad- 
mitted the  bond  in  evidence,  but  gave  the  defendant  leave 
CoRM  £x-     ^  move  to  enter  a  nonsuit. 

CHAKOE 

GiLLivoHAM.       Crowder,  in  the  Easter  Term  following,  obtained  a  rule 
nisi  accordingly. 

Erie  now  shewed  cause.  The  bond  did  not  require 
an  ad  valorem  stamp.  The  first  clause  to  be  referred  to  in 
the  schedule  to  the  Stamp  Act,  55  Geo.  3,  c.  1 84,  is  that  im- 
posing the  ad  valorem  stamp  on  "  Bond  in  England  and 
personal  bond  in  Scotland,  given  as  a  security  for  the  pay- 
ment of  any  definitive  and  certain  sum  of  money.'*  Bj 
a  subsequent  clause,  *'  Bond  in  England,  and  personal 
or  heritable  bond  in  Scotland,  given  as  a  security  for 
the  payment  of  any  annuity  (except  upon  the  original  crea- 
tion and  sale  thereof),  or  of  any  sum  or  sums  of  money  at 
stated  periods,  (not  being  interest  for  any  principal  sum, 
nor  rait  reserved  or  payable  upon  any  lease  or  tack,)  for 
any  definite  and  certain  term,  so  that  the  amount  of  the 
money  can  be  previously  ascertained/'  is  subjected  to  the 
'*  same  duty  as  on  a  bond  of  the  like  nature  for  the  pay- 
ment of  a  sum  of  money  equal  to  such  total  amount"  In 
this  case  the  only  money  to  be  paid  is  the  rent,  which  does 
not  seem  to  come  within  the  terms  of  the  first-mentioned 
clause^  and  is  expressly  excepted  from  the  other  clause. 
It  is  true  that  Altree  v.  Anscomb{d)  is  an  express  authority 
that  this  bond  is  liable  to  the  ad  valorem  stamp.  But  that 
case  ought  to  be  reconsidered.  The  lease  itself  is  liable 
to  an  ad  valorem  stamp,  and  probably  the  legislature,  con- 
ceiving such  a  bond  not  to  be  within  the  first  clause,  intro- 
duced the  express  words  of  exception  in  the  other  clause, 
in  order  that  the  ad  valorem  stamp  might  not  be  imposed 
twice,  firsts  on  the  lease,  and,  secondly,  on  the  bond.  LtV//e- 
dale  J.,  in  Toovey  v.  Simpson{b),  expressed  very  strong 
doubts  as  to  the  propriety  of  the  decision  in  Attrte  y« 

(ci)  %  Mau.  &  S.  88,  (6)  3  Jariit|  1 173. 
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Jn%comb{a).    The  bond  Mas  properly  stamped  with  a  355.        1843. 

stamp,  as  being  a  ''  bond  not  otherwise  charged."  ^S^^^^^ 

■^  °  Winchester 

Corn  £x- 
Crowder  and  Smirke  contrd.     The  words  of  the  statute       chance 
are  clear,  and  if  there  i^  any  hf^dsbip  the  remedy  can  be  Gillinohav. 
supplied  by  the  legislature  only.     But  there  is  really  no 
hardship.     A  lessor  is  not  obliged  to  have  two  securities 
for  his  rent;  if  he  choose?  to  have,  a  bond  as  well  as  the 
lease,  it  is  right  that  be.,9hould  be  doubly  taiced.    [Patteson 
J.  It  does  not  appear  jn  A/Zr^e  v.  Amcomb{a)  that  there 
was  any  deed.     The.  bond  might,  have  been  the  only  in- 
strument, s^o  that  tlie  objection  to  paying  an  ad  valorem 
duty  twice  over  might  not  have  arisen.]    The  tolls  were 
the  subject  of  the  demise,  so  that  it  could  not  have  been 
by  parol.     [Pattern  J.   If  the  lease  is  from  year  to  year, 
how  is  the  sum  to  be  calculated;  or,  if  the  lease  is  for  a 
long  term  of  years,  is  the  sum  on  which  the  stamp  is  pay- 
able to  be  the  aggregate  rent  payable  for  all  the  years 
together,  so  that  the  stamp  payable  on  the  bond  may  be 
much  higher  than  the  stamp  on  the  lease,  which  pays  on 
one  year's  rent  only?]     In  AUree\,  An8Comb{a)i\iQ  lease 
was  for  two  years,  and  it  seems  to  have  been  taken  that  the 
stamp  was  payable  on  the  aggregate  rent  for  both  years. 
[Paiteson  J.   There  will  be  difficulties  any  way.     If  the 
sum  liable  to  the  stamp  is  not  the  aggregate  amount,  is 
there  to  be  a  fresh  stamp  every  year;  or  why  is  the  rent 
for  a  year  to  be  taken,  why  should  it  not  be  for  the  quarter 
just  as  well  as  the  year  ?     Where  is  the  '^  certain  sum?*'] 

Lord  Denman  C.  J. — 1  cannot  help  thinking  that  in 
Attree  v.  Anscomb{a)  the  Court  acted  hastily,  if  the  case  is 
correctly  reported.  I  do  not  think  this  bond  is  within  the 
first  clause  relating  to  bonds,  and  it  is  expressly  excepted 
out  of  the  only  other  ad  valorem  clause  which  can  apply  to 
the  case.  We  cannot  help  saying  that  we  do  not  think 
AUree  v.  Amcomb{a)  was  rightly  decided,  and  we  are  en- 

(a)  2  Mau.  &  S.  88. 


670  CABE6  IK  THE  QUSev's  BSNCH, 

184S.        couraged  in  this  view  by  the  opinion  of  Liiiledah  J.  in 


WlMCBBSTEE 

COIIM  £x- 

CHANOB 

V, 

OiLLIMOBAlC. 


Toovey  v.  Stmpiori(a)« 


Pattbson,  Williams  and  Colebidge  J/s  concurred. 


Rul«  dif  oliargtd. 


(a)  3  Jariti,  lira. 


IN  THE  EXCHEQUER  CHAMBER. 

(ERaO&  FEOM  THE  QUSEN'f  BB|iCU>) 


Wilson  v.  Fulleb. 

In  an  action  SPECIAL  verdict  (d),  Case  for  a  deceitful  mivcpre^ 
the^fraSent  ^^"^alion.  The  declaration  recited  the  possessii^  >y  tb« 
representation  defendant  of  a  certain  unexpired  ^rqi  of  years  of  preouses 
a  term  d" years  ^"  London  under  a  demise  by  de^d|  subject  to  the  pajf- 
of  a  house,  on  ment  of  an  annual  rent  of  37/«  lOs.,  and  alsp  a  pr^wium 

the  assignment    .  .    .  t      i  •      i  ■ 

ofit  from  the    for  annual   insurance,    it  then  recited  au)  agreement  be** 

defendant 
(below)  to  the 
plaintiflfy  the 
jury  found  a 
special  verdict, 
that  the  de- 
fendant di- 
rected her 
attorney  to  in- 
struct the 
plaintiff,  who 
was  an  auc- 
tioneer, to  pre- 
pare particu- 
lars for  the 


tween  the  plaintiff  and  defendant  for  the  purchase  b; 
the  former  of  the  latter  of  the  terai,  and  the  assigp- 
ment  by  deed  of  the  unexpired  term  by  the  defendant 
to  the  plaintiff  in  pursuance  of  the  agr^ement^  in  coa<- 
sideration  of  the  sum  of  600/.    The  declaration  tbenpr(K 


different  state  of  fiicCs  to  that  bsm- 
med  in  the  Court  below,  and  that 
therefore  the  jud^fneot  abore, 
though  for  the  defendant,  was  oo 
reversal  of  the  judgment  of  the 
Coart  bekow. 


(a)  See  the  case  below,  reported 
on  a  motion  to  enter  a  verdict  for 
the  plaintiff.  The  special  verdict 
was  in  fact  settled  by  consent. 
The  Court  above,  as  will  be  seen, 

sale  of  the  pre-  considered  that  it  disclosed  a 
mises  by  auc- 
tion. The  attorney  represented]* the  premises  to  be  let  at  a  rent  of  100/.  per 
annum.  They  were  lee  at  that  rent  but  the  defendant  paid  the  ratot  and  laxss,  and 
not  the  tenant,  but  that  was  not  known  b^  the  attorney.  On  this  instruction  the  plain- 
tiff, with  the  assent  of  the  attorney,  described  the  premises  as  let  at  100/«  per  anoam, 
clear  of  taxes  and  rates.  The  plaintiff  purchased  ths  Dremiias  hinriielf,  andl<K  a  laifarijWn 
than  he  would  have  given,  it  he  had  known  that  tne  landlord  paid  the  rates  and  taxes. 
Held,  that  this  special  verdict  did  not  disclose  any  right  of  action  against  the  defeoduit 
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»i9ded  lui,  follows  ;•*— Tbfit  beCcure  and  at  the  several  times        i843. 
>f  the  making  of  such  contract  and  agreement  for  the  pufc 
:ba8e  of  the  said  messuage  or  tenement  and  premises  as 
iforeiiaidj  fipd  of  th^  making  and  ej^ecuting^  of  the. said  last 
mentioned  indenture  of  assignment,  and  of  the  payment  of 
the  aaid  purdiase  money  or  sum  of  600/.  as  aforesaid,  the 
laid  messuage  or  tenement  and  premises,  so  demised  by  the 
laid  first  mentioned  indenture  as  aforesaid,  had  been  and 
were  let  to  and  in  the  posaession  and  occupation  of  one 
William  Mills,  as  tenant  thereof  to   the  said  defendant, 
that  is  to  sayi  as  tenant  from  year  to  year  so  long  as  the 
defendant  and  the  said  W,  Mills  should  respectively  please, 
at  and  under  a  certain  rent  therefore  paid  and  to  be  paid 
by  the   said    W.   Mills   to  the   said  defendant,    to    wit, 
amounting  to  the  yearly  sqm  of  lOQ/.,  deducting  thereout 
and  therefrom  certain  taxes  and  rates  charged,  rated  and 
assessed,  and  chargeable  and  rateable  yearly,  and  in  each 
year,  upon  the  said  messuage  or  tenement  and  premises,  so 
putdiafered  by  the  plaintiff  as  aforesaid,  and  upon  the  said 
Wf  Mills  as  such  occupier  of  the  same  in  respect  thereof, 
and  amounting  yearly  and  each  year  to  divers  large  sums  of 
money,  to  wit,  amounting  together  to  16/.  9^i  and  which 
tales  and  rates  the  said  W»  Mills  was  to  be  at  liberty  to 
deduct  and  retain  from  and  out  of  the  said  yearly  rent  of 
100/.,  and  thie  said  messuage  or  tenement  and  premises  so 
purchased  by  the  plaintiff  did  not  at  the  several  times  afore- 
slltd  or  either  of  them,  yield  a  net  improved  rent  of  62/.  10;. 
for  a  year,  Biibject  to  the  insurance  hereinbefore  mentioned  : 
ail  which  premises  aforesaid  the  said  defendant  before  and 
at  the  several  times  aforesaid  respectively  well  knew.    That 
the  same  premises  were  not  at  those  times  or  either  of  them 
known  to  the  said  plaintiff,  nor  was  he  the  said  plaintiff,  at 
those  times  or  either  of  them,  acquainted  therewith*  as  the 
•aid  d«feiidantat  the  several  times  aforesaid  respectively  also 
wait  knew.    Yet  the  plaiutiff  in  fact  aaith,  that  the  said  de- 
ISHidant  well  knowing  the  premises,  but  fraudulently,  wrong- 
{fMy,  and  improperly  contriving  aud  intending  to  deceive,  iq- 
jure  and  defraud  the  said  plaintiff,  before  and  at  the  several 
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times  of  the  making  and  entering  into  the  said  contract  and 
agreement  for  the  purchase  of  the  said  messuage  or  tene- 
ment and  premises^  so  assigned  to  the  plaintiff  as  aforesaid, 
and  of  making  and  executing  of  the  said  assignment,  and  of 
the  payment  of  the  said  purchase  money  by  the  said  plain- 
tiff as  aforesaid^  and  with  the  view  and  intention  of  obtaining 
a  larger  price  or  sum  of  money  for  the  purchase  of  thesame 
messuage  or  tenement  and  premises  than  the  plaintiff  would 
otherwise  have  given  for  the  same,  falsely,  fraudulently, 
and  improperly  deceived  the  said  plaintiff^  and  then  falsely 
fraudulently  and  deceitfully,  represented  and  pretended  to 
the  said  plaintiff,  and  caused  and  procured  the  said  plaintiff 
to  suppose  and  believe,  and  the  said  plaintiff  did  then  sup- 
pose and  believe,  that  the  said  messuage  or  tenement  and  pre- 
mises, so  in  the  occupation  of  the  said  W.  Mills  as  afore- 
said, were  then  let  to  and  held  by  him  as  such  tenant  as 
aforesaid,  at  a  rent  amounting  to  and  after  the  rate  of 
100/.  for  a  year,  clear  of  any  such  taxes  and  rates  as  afore- 
said, and  every  part  thereof,  and  that,  subject  to  the  said 
insurance  hereinbefore  mentioned  and  referred  to,  the  said 
messuage  or  tenement  and  premises  then  yielded  a  net 
improved  rent  of  62/.  IO5.  a  year,  and  then  wrongfully, 
fraudulently  and  deceitfully  wholly  concealed  from  the  said 
plaintiff  that  the  said  rent  payable  by  the  said  W,  Mills  as 
aforesaid  was  subject  to  the  deduction  for  the  said  taxes 
and  rates  as  heretofore  mentioned,  or  any  part  thereof. 
And  the  said  plaintiff  further  saith  that  he  the  said  plaintiff 
made  and  entered  into  the  said  contract  and  agreement  for 
the  purchase  of  the  said  messuage  or  tenement  and  pre- 
mises as  aforesaid  at  and  for  the  price  aforesaid,  and  was 
induced  so  to  make  and  enter  into  the  same,  and  also 
accepted  the  said  assignment  so  made  to  him  as  aforesaid, 
and  paid  the  said  purchase  money  in  manner  aforesaid,  and 
was  induced  so  to  do  fully  confiding  in  the  representations 
and  pretences  and  conduct  of  the  said  defendant  in  and 
about  the  premises  in  that  behalf  as  aforesaid,  and  in  the 
full  faith,  belief  and  confidence,  that  the  said  messuage  or 
tenement  and   premises,   so  purchased   by  him  the  said 
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plaintiff  as  aforesaid,  were  at  the  several  times  aforesaid 
let  to  and  held  by  the  said  W.  Mills  as  such  tenant  as  afore- 
said, at  a  rent  amounting  to,  and  at  and  after  the  rate  of  ICX)/. 
for  a  year,  clear  of  any  such  taxes  and  rates,  which  he  was 
so  at  liberty  to  deduct  as  aforesaid,  and  every  part  thereof, 
and  that,  subject  as  aforesaid,  the  said  messuage  or  tenement 
and  premises,  so  purchased  by  the  said  plaintiff  as  afore- 
said, at  the  several  times  aforesaid,  yielded  the  said  net  im- 
proved rent  of  62/.  IQs.  a  year  as  aforesaid.  All  which 
the  defendant  at  the  several  times  aforesaid,  and  of  the 
committing  of  the  grievance  in  this  count  mentioned,  re- 
spectively well  knew.  And  the  plaintiff  further  saith  that 
the  said  defendant,  by  means  of  the  preknises  at  the  several 
times  aforesaid,  falsely  and  fraudulently  deceived  the  said 
plaintiff  on  the  said  sale  and  in  manner  aforesaid,  and 
thereby  induced  and  caused  and  procured  the  plaintiff  to 
purchase  the  said  messuage  or  tenement  and  premises,  and 
to  pay  to  the  defendant  a  much  larger  sum  of  money,  to 
wit,  by  the  sum  of  300/.,  than  he  would  otherwise  have 
paid  to  the  said  defendant  for  the  purchase  of  the  said 
messuage  or  tenement  and  premises  aforesaid,  and  the 
same  messuage  or  tenement  and  premises  have  thereby 
become  and  are  of  much  less  value  to  the  said  plaintiff 
than  they  would  otherwise  have  been,  and  the  plaintiff 
bath  lost  and  been  deprived  of  all  the  profits,  benefits  and 
advantages,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  300/.,  which  he  otherwise  would  have  made,  de- 
rived and  acquired  from  the  said  purchase  of  the  said  mes- 
suage or  tenement  and  premises,  and  hath  been  put  to 
great  trouble  and  expence,  to  wit,  to  the  amount  of  50/.,  in 
and  about  such  purchase  and  the  completion  of  the  same, 
which,  but  for  the  premises  aforesaid,  he  would  not  have 
incurred  or  sustained,  to  the  damage,  8cc. 

Plea :  Not  guilty. 

The  following  is  a  copy  of  the  special  verdict  as  after- 
wards settled.  It  found  ''  That  by  an  indenture  of  lease 
duly  executed,  bearing  date  the  £5th  day  of  December, 
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times  of  the  making  and  entering  into  the  said  contract  and 
agreement  for  the  purchase  of  the  said  messuage  or  tene- 
ment and  premises,  so  assigned  to  the  plaintiff  as  aforesaid, 
and  of  making  and  executing  of  the  said  assignment,  and  of 
the  payment  of  the  said  purchase  money  by  the  said  plain- 
tiff as  aforesaid,  and  with  the  view  and  intention  of  obtaining 
a  larger  price  or  sum  of  money  for  the  purchase  of  the  same 
messuage  or  tenement  and  premises  than  the  plaintiff  would 
otherwise  have  given  for  the  same,  falsely,  fraudulently, 
and  improperly  deceived  the  said  plaintiff,  and  then  falsely 
fraudulently  and  deceitfully,  represented  and  pretended  to 
the  said  plaintiff,  and  caused  and  procured  the  said  plaintiff 
to  suppose  and  believe,  and  the  said  plaintiff  did  then  sup- 
pose and  believe,  that  the  said  messuage  or  tenement  and  pre- 
mises, so  in  the  occupation  of  the  said  W.  Mills  as  afore- 
said, were  then  let  to  and  held  by  him  as  such  tenant  as 
aforesaid,  at  a  rent  amounting  to  and   after   the  rate  of 
100/.  for  a  year,  clear  of  any  such  taxes  and  rates  as  afore- 
said, and  every  part  thereof,  and  that,  subject  to  the  said 
insurance  hereinbefore  mentioned  and  referred  to,  the  said 
messuage  or  tenement  and  premises   then  yielded  a  net 
improved  rent  of  62/.  105.  a  year,  and  then   wrongfully, 
fraudulently  and  deceitfully  wholly  concealed  from  the  said 
plaintiff  that  the  said  rent  payable  by  the  said  W.  Milk  as 
aforesaid  was  subject  to  the  deduction  for  the  said  taxes 
and  rates  as  heretofore  mentioned,  or  any  part  thereof. 
And  the  said  plaintiff  further  saith  (hat  he  the  suid  plaintiff 
made  and  entered  into  the  said  contract  and  agreement  for 
the  purchase  of  the  said  messuage  or  tenement  and  pre- 
mises as  aforesaid  at  and  for  the  price  aforesaid,  and  was 
induced  so  to   make  and   enter  into  the  same,  and  also 
accepted  the  said  assignment  so  made  to  him  as  aforesaid, 
and  paid  the  said  purchase  money  in  manner  aforesaid,  and 
was  induced  so  to  do  fully  confiding  in  the  representations 
and  pretences  and  conduct  of  the  said  defendant  in  and 
about  the  premises  in  that  behalf  as  aforesaid,  and  in  the 
full  faith,  belief  and  confidence,  that  the  said  messuage  or 
tenement  and   premises,   so  purchased   by  him  the  said 
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plaintiff  as  aforesaid^  were  at  the  several  times  aforesaid 
let  to  and  held  by  the  said  W.  Mills  as  such  tenant  as  afore- 
said, at  a  rent  amounting  to,  and  at  and  after  the  rate  of  1CX)/. 
for  a  year,  clear  of  any  such  taxes  and  rates,  which  be  was 
80  at  liberty  to  deduct  as  aforesaid,  and  every  part  thereof, 
and  that,  subject  as  aforesaid,  the  said  messuage  or  tenement 
and  premises,  so  purchased  by  the  said  plaintiff  as  afore- 
said, at  the  several  times  aforesaid,  yielded  the  said  net  im- 
proved rent  of  62/.  \Qs.  a  year  as  aforesaid.  All  which 
the  defendant  at  the  several  times  aforesaid,  and  of  the 
committing  of  the  grievance  in  this  count  mentioned,  re- 
spectively well  knew.  And  the  plaintiff  further  saith  that 
the  said  defendant,  by  means  of  the  preknises  at  the  several 
times  aforesaid,  falsely  and  fraudulently  deceived  the  said 
plaintiff  on  the  said  sale  and  in  manner  aforesaid,  and 
thereby  induced  and  caused  and  procured  the  plaintiff  to 
purchase  the  said  messuage  or  tenement  and  premises,  and 
to  pay  to  the  defendant  a  much  larger  sum  of  money,  to 
wit,  by  the  sum  of  300/.,  than  he  would  otherwise  have 
paid  to  the  said  defendant  for  the  purchase  of  the  said 
messuage  or  tenement  and  premises  aforesaid,  and  the 
same  messuage  or  tenement  and  premises  have  thereby 
become  and  are  of  much  less  value  to  the  said  plaintiff 
than  they  would  otherwise  have  been,  and  the  plaintiff 
bath  lost  and  been  deprived  of  all  the  profits,  benefits  and 
advantages,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  300/.,  which  he  otherwise  would  have  made,  de- 
rived and  acquired  from  the  said  purchase  of  the  said  mes- 
suage or  tenement  and  premises,  and  hath  been  put  to 
great  trouble  and  expence,  to  wit,  to  the  amount  of  50/.,  in 
and  about  such  purchase  and  the  completion  of  the  same, 
which,  but  for  the  premises  aforesaid,  he  would  not  have 
incurred  or  sustained,  to  the  damage,  8cc. 

Plea :  Not  guilty. 

The  following  is  a  copy  of  the  special  verdict  as  after- 
wards settled.  It  found  ''  That  by  an  indenture  of  lease 
duly  executed,  bearing  date  the  £5th  day  of  December, 
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A.  D.  18d7>  the  master,  wardens,  freemen  and  commonalty 
of  the  mystery  of  Vintners,  of  the  city  of  London,  demised 
to  the  defendant  the  messuage  and  premises,  situate  and 
being  No.  3,  Foster  Lane,  in  the  city  of  London,  to  have 
and  to  hold  the  same  to  her  and  her  executors,  adminis- 
trators and  assigns,  for  the  period  of  fifty-three  years  from  the 
said  25th  day  of  December,  subject  to  the  rent  of  37/.  10s. 
per  annum,  and  the  performance  of  certain  covenants  in  the 
same  indenture  contained.  And  further,  that  at  ChristmaSi 
A.  D.  1835,  the  defendant  demised  the  said  messuage  and 
premises  comprised  in  the  said  lease  to  one  W.  Mills,  to 
hold  as  tenant  from  year  to  year,  on  the  same  terms  upon 
which  one  Burrow  had  before  and  until  that  time  held 
them.  The  terms  upon  which  Burrow  held  them  were 
100/.  a  year  rent,  the  rates  and  taxes,  amounting  to  162.  9i* 
per  annum,  being  paid  by  the  defendant,  who  lived  in  the 
parish  in  which  the  said  messuage  and  premises  were 
situate ;  that  the  said  W.  Mills  two  or  three  times  paid  rent 
to  the  defendant,  and  sometimes  to  her  son  for  her.  That 
the  plaintiff  is,  and  in  the  month  of  May,  18379  was,  an  auc- 
tioneer, and  that  in  the  said  month  of  May,  1837»  the  de- 
fendant desired  one  Mr.  Wadeson,  who  then  was  and  is  an 
attorney,  and  whom  the  defendant  employed  as  her  attorney 
in  the  matter  of  sale  of  the  said  messuage  and  premises,  to 
instruct  the  plaintiff  to  prepare  particulars  and  conditions 
of  sale  for  the  sale  thereof  by  auction.  That  the  defendant 
referred  the  said  Mr.  Wadeson  for  information  to  one  Mr. 
Bass,  who  had  a  lien  upon  the  said  premises,  and  who  told 
the  said  Mr.  Wadeson  that  the  rent  of  the  said  messuage 
and  premises  was  a  100/.  a  year.  That  the  said  Mr.  Wiadi' 
son  asked  no  questions  about  the  tenant  paying  rates  and 
taxes,  assuming  that  the  tenant  did  so,  such  being  always 
the  practice  in  London,  and  the  defendant  did  not  in  any 
way  further  interfere  in  the  matter.  That  the  said  Mr. 
Wadeson  gave  the  following  instructions  in  writing  to  the 
plaintiff  as  to  the  said  premises.  '*  No  3  (meaning  the 
said  messuage  and  premises,  No.  3,  Foster  Lane,)  is  in  the 
occupation  of  a  yearly  tenant,  Mr.  Mills,  at  lOOL  a  year." 
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That  the  said  Mr.  Wadeson  did  not  know  that  the  defendant 
paid  the  rates  and  taxes.  That  the  said  Mr.  Wadeson  never 
descnbed  the  said  premises  to  the  plaintiff  otherwise  than 
as  aforesaid,  and  never  described  them  as  clear  of  taxes,  or 
gave  him  any  authority  to  put  any  statement  to  that  effect 
into  the  particulars.  That  the  plaintiff  prepared  a  parti- 
cular of  the  said  messuage  and  premises  for  sale  thereof 
by  auction,  which  particular  was  as  follows :  **  No.  3, 
Foster  Lane.  Let  to  Mr.  Mills  as  tenant  from  year  to 
year,  clear  of  taxes  and  rates,  at  per  annum,  <£lOO  0 
at  the  rent,  (besides  an  insurance  of  800/.  per  ann.)  37     10 
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That  the  said  particular  was  seen  by  the  said  Mr.  Wade' 
son,  who  did  not  correct  it,  because  he  thought  it  true. 
That  the  said  Mr.  Wadeson  considered  it  the  plaintiff's 
duty  when  he  was  employed  to  make  out  the  particulars 
to  go  and  survey  the  premises,  and  inquire  of  the  outgoings. 
That  the  said  messuage  and  premises  were  in  May,  1837, 
offered  for  sale  by  auction,  and  were  then  bought  in,  but 
were  put  up  again  for  sale  by  auction  in  November,  1837, 
when  the  sum  of  600/.  was  offered  for  them,  and  the  plain- 
tiff bid  610/.  to  raise  the  biddings,  and  they  were  bought  in 
at  610/.  And  as  the  plaintiff  had  prevented  the  sale  at 
600/.,  he  considered  himself  bound  to  take  them  himself  at 
that  price,  and  did  so.  That  an  assignment  from  the 
defendant  to  the  plaintiff  of  the  said  messuage  and  pre- 
mises was  prepared  by  the  attorney  for  the  Vintners'  Com- 
pany, and  the  plaintiff  paid  600/.  to  the  defendant  for  the 
purchase  of  the  said  messuage  and  premises.  That  the 
said  assignment  was  a  certain  indenture  bearingdate  the  l6th 
day  of  February,  1838,  between  the  said  defendant  of  the 
one  part,  and  the  said  plaintiff  of  the  other  part,  and  duly 
signed,  sealed  and  delivered  by  the  defendant.  The  as- 
signment is  indorsed  upon  the  said  indenture,  and  is  in  the 
following  words,  (see  2  G.  &  D.  466.)    That  from  the 
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time  of  the  aforesaid  demise  of  the  said  messuage  and  pre« 
mises  by  the  said  defendant  to  the  said  W.  Milh,  and 
until  the  time  of  the  aforesaid  assignment  of  the  same  to 
the  said  plaintiff,  the  said  W.  Mills  continued  and  was 
yearly  tenant  of  the  said  messuage  and  premises  at  the 
said  yearly  rent  of  100/.,  the  defendant  paying  the  said 
rates  and  taxes,  pursuant  to  her  said  agreement  in  that 
behalf,  and  at  the  time  the  said  messuage  and  premises 
were  sold  and  assigned  as  aforesaid  to  the  said  plaintiff,  the 
same  were  still  occupied  by  the  said  W.  Mills  by  virtue  of 
the  said  demise,  and  upon  the  terms  aforesaid.  That  neither 
the  plaintiff  nor  the  said  Mr.  Wadesofi,  until  after  the  said 
assignment  of  the  said  messuage  and  premises  to  the  plain- 
tiff, and  the  payment  by  him  to  the  defendant  of  the  said 
sum  of  600/.,  knew  that  it  had  ever  been  agreed  to  between 
the  said  defendant  and  the  said  W.  Mills  that  the  said 
rates  and  taxes  were  to  be  paid  by  the  said  defendant,  or 
that  the  said  W.  Mills  was  entitled  to  have  the  same  paid 
by  the  said  defendant,  and  that  at  the  time  of  the  said 
assignment,  and  of  the  payment  of  the  said  sum  of  600/. 
as  aforesaid,  the  plaintiff  believed  that  the  said  messuage 
and  premises  were  let  to  the  said  W.  Mills  for  100/.  a 
year,  clear  of  all  rates  and  taxes.  That  in  May  the  reserved 
bidding  was  900/.,  and  in  November  600/.,  but  whether  or 
not,  &c. 

Martin  for  the  plaintiff  in  error  (e/)  (the  defendant  below) 
was  stopped  by  the  Court,  after  he  had  observed  that  the 
special  verdict  did  not  state  the  inferences  of  fact  which 
appeared  to  have  been  drawn  in  the  Court  below. 

Francillon  for  the  defendant  in  error,  (the  plaintiff  below). 
Wadeson,  the  agent,  made  a  false  representation,  and  con- 
cealed facts,  and  for  this  conduct  his  principal,  Mrs.  IfUsot!, 
is  answerable  in  an  action.  [^Alderson  B.  The  defendant 
(below)  made  no  representation.]  If  the  defendant  bad 
not  concealed  the  fact  of  the  outgoings,  the  false  repre- 

(a)  In  Hil.  Vac.  last  (Feb.  1),      CressaellJs.;  Lord  Abinger C,B,, 
before  I^ndal  C.  J.,  Enkine  and      Farke,  Aldenon  and  Rolft  Bs. 
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sentation  could  not  have  been  made.  \Tindal  C.  J.  The 
special  verdict  finds  she  referred  to  Bass^  and  does  not  find 
that  she  ever  saw  the  particulars.  How  are  we  to  know  she 
concealed  anything.  Fraud  ought  to  be  proved,  and  strictly 
proved.  Parke  B,  If  it  had  been  proved  that  she  wilfully 
referred  to  an  ignorant  agent,  that  would  have  been  fraud 
no  doubt,  but  this  was  not  so.] 

Cur,  adv.  vuU. 
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TiNDAL  C.  J.  now  delivered  the  judgment  of  the  Court. 
We  think  the  judgment  of  the  Court  of  Queen's  Bench,  in 
favour  of  the  plaintiff  below,  cannot  be  supported  by  appli- 
cation of  the  facts  found  in  the  special  verdict  to  the  alle- 
gations contained  in  the  declaration. 

The  declaration  contains  two  grounds  of  action.  First, 
that  the  defendant  Mrs.  Wilson  falsely  and  fraudulently 
represented  and  pretended  that  the  premises  were  in  the 
occupation  of  a  tenant  at  a  rent  of  100/.  a  year, 'clear  of 
rates  and  taxes:  and,  secondly,  that  she  fraudulently  and 
deceitfully  concealed  from  the  plaintiff,  that  the  rent  pay- 
able by  the  tenant  was  subject  to  the  deduction  of  the 
rates  and  taxes. 

As  to  the  first  gravamen,  the  facts  found  in  the  special 
verdict  are  inconsistent  with  the  allegation.  It  is  not 
found  that  Mrs.  Wilson  made  any  representation  at  all,  but 
that  she  merely  referred  her  attorney  for  information  to 
Mr.  Bass,  who  had  a  lien  on  the  premises,  and  the  jury 
expressly  find  she  did  not  further  interfere  in  the  matter. 
This  finding  completely  negatives  any  fraudulent  represen- 
tation personally  made  by  herself.  And  as  to  any  repre- 
sentation made  by  her  agent  Mr.  Wadeson,  which,  if  frau- 
dulently made,  it  may  be  admitted,  would  bind  her  equally 
as  if  made  by  herself,  the  finding  is  that  the  only  represen- 
tation made  by  him  was  precisely  that  which  he  had  received 
from  Mr.  Bass,  viz.  a  representation  in  writing,  ''  that  the 
bouse.  No.  3,  is  in  the  occupation  of  a  yearly  tenant,  Mr. 
Milh,  at  100/.  a  year."  And  this  representation  if  per- 
fectly true. 
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As  to  the  statement  in  the  declaration  of  the  second  gra- 
vameni  the  fraudulent  concealment;  so  far  as  Mrs.  Wibtm 
is  personally  concerned,  there  b  no  finding  which  affects  her: 
she  had  no  means  of  knowing,  and^  so  far  as  the  finding  of 
the  jury  goes,  she  did  not  know,  what  representation  Wads' 
son  had  made  to  the  plaintiff  below;  for  it  is  expressly 
stated  she  never  interfered  after  she  had  referred  that  geo- 
tleman  to  Mr.  Bass ;  and  there  is  nothing  to  shew  that  Mr. 
Bass  was  not  perfectly  competent  to  give  Mr.  Wadeum 
all  the  information  necessary.  For  any  thing  she  knew 
personally,  Mr.  Basshad  made  to  Mr.  Waduan,  and  fVadaan 
bad  made  to  the  plaintiff,  a  full  disclosure.  The  only 
question  therefore  is^  whether  Mr,  Wadesan  was  guilty  of  s 
fraudulent  concealment;  for  it  must  be  admitted  Mn. 
Wilson^  the  principal,  would  be  bound  in  a  civil  action,  by 
the  concealment  of  which  her  agent  was  guilty. 

The  concealment  with  which  he  is  charged  is  thus  pot 
upon  the  argument.  He  is  found  by  the  verdict  to  have 
seen  the  particulars  after  they  were  drawn  up  by  the  plain- 
tiffj  stating  the  premises  to  be  let  at  100/.  a  year, ''  clear  of 
rates  and  taxes ;"  and,  inasmuch  as  he  stood  by,  and,  after 
he  saw  the  manner  in  which  the  plaintiff  understood  his 
communication,  did  not  correct  and  set  him  right,  Uus, 
it  is  contended,  amounts  to  a  concealment.  But  the 
answer  is,  that  the  jury  have  expressly  found  ''that  Mr. 
Wadeson  did  not  know  that  the  defendant  paid  the  rates  and 
taxes  ;*'  and  again,  that  they  find  that  he  did  not  correct  the 
particulars  drawn  out  by  the  plaintiff,  "  because  be  thought 
it  true ;"  the  special  verdict  adding  that  he  bad  considered 
it  the  plaintiff's  duty,  when  he  was  employed  to  make  the 
particulars,  to  go  and  survey  the  premises,  and  inquire  of 
the  outgoings.  Under  such  a  finding,  we  think  the  frau- 
dulent concealment  on  the  part  of  Mr.  Wadesofi  is  directly 
negatived. 

But  it  is  argued  that,  inasmuch  as  Mrs.  Wikon  miut 
have  had  the  knowledge  in  her  own  mind  that  she  paid  the 
rates  and  taxes,  her  knowledge  must  be  taken  in  point  of 
law  to  be  the  knowledge  of  Wadeson  her  agent,  and  thst 
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the  not  communicating  this  fact  to  the  plaintiff  was  a  con- 
cealment by  him  in  point  of  law,  and  a  fraud  also  in  con- 
templation of  law,  so  that  the  plaintiff  was  entitled  to  reco- 
cover,  although  no  moral  fraud  had  been  committed.  But 
the  answer  to  this  argument  appears  to  be,  and  this  per- 
haps is  an  answer  altogether  to  the  action,  that  the  jury 
find  that  neither  the  plaintiff  nor  Mr.  Wadeson  knew  until 
after  the  assignment  and  the  payment  of  the  600/.  by 
the  plaintiff,  that  it  had  ever  been  agreed  that  the  rates  and 
taxes  should  be  paid  by  the  defendant;  and  that,  at  the 
tune  of  the  payment  of  the  600/.,  the  plaintiff  believed 
that  the  premises  were  let  at  100/.  a  year  clear  of  rates  and 
taxes;  the  special  verdict  containing  no  finding  that  the 
plaintiff  was  induced  to  purchase  on  the  faith  of  any  state- 
ment made  by  Mr.  Wadeson^  or  on  the  ground  of  his  tacit 
assent  to  the  statement  in  the  altered  particulars,  but,  on  the 
contrary,  stating  the  plaintiff's  own  personal  belief  of  the 
fact^  which  might  have  been  grounded,  and  probably  was 
grounded,  entirely  on  his  own  knowledge  of  the  usual 
course  and  practice  of  letting  houses  and  reserving  rents  as 
between  landlord  and  tenantj  and  not  upon  any  act  or 
statement  of  Mr.  Wadeson. 

In  short,  the  immediate  cause  of  the  injury  sustained 
by  the  plaintiff  appears  to  us  to  have  arisen  from  his  own 
misapprehension  of  the  fact,  and  not  from  any  misrepre- 
sentation or  concealment  on  the  part  of  the  defendant. 

We  therefore  think,  without  entering  into  the  question 
discussed  in  Conifoot  v.  Fowke  (a),  that  the  plaintiff's 
ground  of  action,  as  stated  in  his  declaration,  is  not  sup- 
ported by  the  finding  of  the  jury^  and  consequently  that  the 
judgment  of  the  Court  below  must  be  reversed. 
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Judgment  reversed. 


(a)  6  M.  &  W.  358. 
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^^^'  (eRROS  FROH  TH£  QUCCS's  BE5CH.) 

'I%unday,  S ANDERS  aod  othen  v.  Vakzelleb. 

Feb.  tnd. 

lodebiutas       SPECIAL  verdict. (a)      Indebititus   assompsit   for  tbe 
^[^iiuaLyMt  freight  and  primage  payable  bj  the  defendant  to  the  plain- 

bj  defeodanc     yflf  f^^  ihe  carriage  and  conTejance  of  certain  goods  on 
to  plaintiflf  for  .-.•,.     -^   ^  •  .-  . 

tbe  carriage  of  board  a  vessel  of  the  plaintiff  from  and  to  divers  places 

onboard^e*  *^  ^^^  defendant's  request,  and  for  work  and  labour,  for 

plaintiflf's  ret-  demurrage,  for  money  paid,  and  on  an  account  stated, 

feodam's  re-  Plea,  non-assumpsit  and  issue  thereon, 

qoett,  and  for  The  material  facts  found  by  the  jury  were  that  tbe  pfadn- 

Uboor,  6cc.  ^i^^*  ^^^  owners  of  the  brig  Oscar,  on  the  I9th  Decemberi 

Aspeciat  1835,  by  memorandum  of  charter-party  made  between  bim 
verdict  found  '     "^  r      j 

that  by  memo-  and  Messrs.  George  Bell  &  Co.,  agreed  that  tbe  said  vessel 

^^^(^'uaLTi^  should  proceed  to  Ibrail,  on  the  river  Danube,  and  there 

tbe  ship  was  load    from   the  charterer's  agents  a  full  cargo  of  lawful 

vovaee  from  a  merchandize,  and  therewith  proceed  to  London,  or  some 

foreign  port  to  other  port  therein  named,  and  deliver  the  same  on  being 

load  at  die  psid   freight  at   the   rate  of  sixty   shillings    per   ton  for 

foreign  port  a  taiio«    n/,  p^r  ton  for  unpressed  wool,  8u:.:  the  freight 

cargo,  and  to  '^  '^  ° 

deliver  the        to  be  paid  on  unloading  and  right  delivery  of  the  cargo, 

doTon\ij""    ^^^^   '"   c^'"^'  3"^    '^a'f    ^y    '^'"»    '"    London   at  three 
incnt  or  a  5pe-  months'  date.     That  the  ship  received  on  board  a  certain 

That  the  ship    quantity  of  wool  from  the  agents  of  Messrs.  Bell  &  Co. 
received  on       u„rfer  bills  of  lading  dated  the  ^6th  August,   1836,  by 

board  a  cargo  ° 

under  a  bill  of  (a)  See  the  special  verdict  set  out  at  length  2  G.  &  D.  244. 

lading,  by 

which  the  goods  were  made  deliverable  to  the  shipper  or  his  assigns,  he  or  they  pajing 

freight  for  the  same  as  per  charter-part^. 

Held,  1.  That  from  an  acceptance  of  the  goods  by  an  assignee  of  the  bill  of  lading 
the  law  could  not  imply  a  contract  by  him  to  pay  freight;  and  that  no  such  contract 
could  have  been  implied,  even  if  the  bill  of  lading  had  made  no  reference  to  the  char- 
ter-party, but  had  merely  specified  a  certain  sum  to  be  paid  for  freight ;  though  in  tbe 
latter  case,  at  all  events,  the  facts  might  he  evidence  from  which  the  jury  might  find  such 
a  contract. 

2.  That  the  Court  could  not  infer  a  contract  by  the  defendant  to  pay  freight. 

3.  That  if  the  jury  had  found  such  a  contract  it  would  not  support  the  declaretioo, 
which  ought  to  have  been  either  in  special  assumpsit,  or,  if  in  indebitatus  assumpsit, 
ought  to  have  been  for  the  freight  of  goods  deliver^  to  the  defendant  at  his  requesL 

4.  That  the  special  verdict  was  not  defective,  so  as  to  call  for  a  venire  de  novo,  as 
the  facts  were  formed  without  ambiguity,  and  the  question  referred  by  the  verdict  was  oot 
one  offact,  but  a  question  of  law,  whether  upon  the  facts  a  contract  was  implied  bjr 
law. 
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which  the  goods  were  made  deliverable  to  Messrs.  Bell  8c 
Co.,  or  their  assigns,  he  or  they  paying  freight  for  the  said 
goods  as  per  charter-party.  The  special  verdict  then  found  a 
contract  of  sale  between  Messrs.  Bell  8c  Co.  and  the  defend- 
ant, dated  the  l6th  July,  1836,  by  which  Messrs.  Bell  8c 
Co.  sold  to  the  defendant  the  wools  expected  to  arrive,  and 
it  was  agreed  that  the  property  should  vest  in  the  de- 
fendant from  the  time  of  the  contract;  that  the  bills  of 
lading  were  indorsed  and  delivered  by  Messrs.  Bell  &  Co. 
to  defendant  on  their  arrival  in  England ;  and  that  the  de- 
fendant afterwards  obtained  possession  of  the  wools  under 
the  bills  of  lading. 

The  Court  of  Queen's  Bench  gave  judgment  for  the 
defendant. 
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Sasdkrs 

V. 

Vanzklleb. 


Sir  W.  W.  Pollen  S.  G.  for  the  plaintiffs  (o). 

R,  V,  Richards  for  the  defendant. 
The  argument  did  not  differ  materially  from  the  argu- 
ment below,  which  is  reported  2  O.  8c  D.  244. 

Cur.  adv.  vult. 


Tin  DAL  C.J.  after  stating  the  pleadings  and  facts  as  above, 
and  adding  that  there  were  other  facts  found  in  the  special 
verdict  which  did  not  appear  material  to  the  consideration 
of  the  points  before  the  Court,  delivered  the  judgment  of 
the  Court  as  follows : — On  the  argument  before  us  it  was 
ioaisted  by  the  plaintiffs  in  error  that  the  judgment  was 
erroneous,  first,  because  on  the  facts  found  by  the  jury 
there  was  a  promise  implied  by  law  from  the  defendant  to 
the  plaintiffs  to  pay  the  freight  of  the  goods  at  the  rate 
specified  in  the  charter-party ;  and,  secondly,  if  there  was 


(«)  The  case  was  argued  in 
Michaelmas  Vacation  last,  (Nov. 
26  and  88,)  before  Tindal  C.  J., 


Coltman  and  Erskine  Js,  and 
Parke,  Alderson,  Gurney  and 
Rolfe  Bs. 


Savdebs 

V. 
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1843.        not|  that  there  was  evidence  of  such  a  contract  to  go  to 
the  jury,  and  that  the  special  verdict  was  defective,  and  thtt 
therefore  there  should  be  a  venire  de  novo. 
Vajizelleb.       yf^  ^^  q{  opinion  that  the  judgment  of  the  Court  of 

Queen's  Bench  was  right,  and  that  the  special  verdict  wu 
not  defective,  and  that  defendant  is  entitled  to  judgment  in 
his  favour. 

Such  facts  as  are  found  bj  the  jury  are  found  without 
any  ambiguity,  and  there  is  no  defect  in  the  verdict  in  thtt 
respect,  and  the  question  referred  by  the  jury  to  the  Court 
is  one  of  law;  viz.  whether  the  law  would,  upon  these 
facts,  imply  a  contract  by  the  defendant  with  the  plaintiff 
to  pay  the  freight  at  the  rate  specified. 

We  are  satisfied  that  it  would  not.  Even  if  this  weretbe 
case  of  an  indorsee  of  a  bill  of  lading,  which  specified  that 
the  goods  were  to  be  delivered  by  the  ship-owner  to  the 
consignee  or  his  assigns,  he  or  they  paying  a  certain  spe- 
cified sum  for  freight,  without  any  reference  to  a  charter 
party,  and  the  indorsee  had  received  the  goods  by  virtue  of 
that  bill,  there  would  have  been  no  promise  implied  by 
law,  though  there  would  have  been  evidence  to  warrant  the 
jury  in  finding  that  there  was  such  a  contract;  and  it  has 
been  so  much  the  practice  for  the  indorsee  of  such  a  bill  of 
lading  to  pay  the  specified  freight,  if  he  accepts  the  goods 
under  it,  that  there  is  little  or  no  doubt  that  the  jury  wouU 
on  such  a  question  have  found  in  favour  of  the  ship-owoeri 
if  the  indorsee  received  the  goods  without  a  disclaimer  of 
his  liability  to  the  freight.  But  there  is  no  authority  for 
saying  that  under  such  circumstances  there  is  a  contract 
raised  by  law  to  pay  the  freight,  which  another,  viz.  the 
consignor,  has  contracted  with  the  ship-owner  to  pay. 

Upon  principle,  it  cannot  be  contended  that  the  contnct 
runs  with  the  property  in  the  goods,  and  is  transferred  with 
it,  and  there  is  no  decision  to  that  effect.  We  do  not  dis- 
pute the  propriety  of  the  judgment  in  Cock  v.  Taylor  (a), 

(a)  13  East,  399. 
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which  may  be  treated  as  the  origin  of  questions  of  this        i843. 

nature,  but  that  decision  was  merely  that  the  receipt  of  the      ^T^^'^^^ 

Sauders 
goods  under  the  bill  of  lading  was  evidence  of  a  new  agree-  ti. 

ment,  and  it  is  so  spoken  of  by  all  the  judges.  In  the  sub-  Vanzelleb. 
sequent  case  of  Wilson  v.  Kymer  (a)  the  previous  mode  of 
carrying  on  business  between  the  parties  was  held  to  be 
evidence  of  the  same  nature,  and  it  was  left  to  the  jury  to 
consider  whether  they  would  imply  a  similar  promise  from 
the  former  habits  of  dealing  by  the  evidence  of  the  defend- 
ant having  obtained  the  goods  under  orders  from  the  con- 
signee, and  having  paid  the  freight :  and  though  some  of  the 
judges,  particularly  Mr.  Justice  Le  Blanc  in  the  subsequent 
case  of  Moorsom  v.  Kymer{b),  speak  as  if  the  case  of  Cock  v. 
Taylor  (c)  had  decided  that  the  law  would  imply  a  promise, 
it  is  evident  that  the  expression  is  an  inaccurate  one,  and 
not  justified  by  the  case  itself.  The  ground  on  which  the 
latter  case  is  distinguished  from  the  former  by  all  the 
judges,  except  Liord  EUenborough,  viz.  that  there  was  a 
remedy  for  the  same  freight  by  the  ship-owner  against  the 
consignee,  cannot  certainly  be  supported. 

We  are  therefore  of  opinion  that  the  law  would  not  imply 
any  contract  in  this  case,  if  the  bill  of  lading  had  made  no 
reference  to  the  charter-party,  but  had  specified  a  certain 
sum  of  money  to  be  payable  for  freight,  and  consequently 
that  our  judgment  should  be  for  the  defendant. 

But  it  is  said,  that  the  Court  should  draw  reasonable 
inferences  from  the  facts,  even  on  a  special  verdict,  and 
that  as  a  matter  of  fact  such  contract  ought  to  be  inferred. 
We  are  not  prepared  to  say  that  a  jury  would  be  war- 
ranted on  the  facts  in  this  case  simply  to  find  that  there 
was  a  contract  by  the  defendant  to  pay  any  freight,  because 
the  reference  in  the  bill  of  lading  to  the  charter-party  is,  in 
the  opinion  of  some  of  us,  introduced  for  the  purpose  of 
keeping  the  charter-party  unvaried,  and  preserving  the  lien 
for  the  charter-party  freight,  and  not  for  the  purpose  of 
creating  a  new  contract,  viz.  to  deliver  the  goods  in  each 

(a)  1  Mau.  &  S.  157.       (6)  2  Mau.  &  S.  315      .  (c)  13  East,  399. 
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1843.         bill  of  lading  on  the  payment  of  a  freight  for  each,  accord- 

^'^'^^^^       ing  to  the  rate  in  the  charter-party.     But  we  all  agree  that 

9.  the  Court  can  draw  no  inference  that  a  contract  was  made 

Vamzelleb.    by  ^jjg  defendant  with  the  plaintiff  to  pay  any  freight  io 

consideration  of  the  delivery  to  him  of  the  goods  comprised 

in  such  bill  of  lading. 

We  are  also  of  opinion,  that  if  the  jury  had  found  such 
contract  it  would  not  support  this  declaration,  which  ought 
to  have  been  a  count  in  special  assumpsit,  or  at  least  inde- 
bitatus assumpsit  for  the  freight  for  goods  delivered  to  the 
defendant  at  his  request.  If  the  law  had  been  that  there 
was  an  implied  contract,  on  the  ground  that  the  obligation 
to  pay  freight  was  transferred  with  the  goods  to  the  in- 
dorsee, so  that  he  would  have  been  indebted  for  the  freight, 
this  declaration  would  have  been  proper,  but  that  is  not 
the  law. 

The  judgment  must  therefore  be  affirmed. 

G.  Judgment  affirmed. 


BtiD  OF  HILARY  VACATION. 


EASTER  TERM, 

IN 

TOE  SIXTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Judges  in  Banc  this  Term  were, 
Lord  Denman  C.J.  Williams  J. 

PaTTESON  J.  WiGHTMAN    J. 


In  the  Bail  Court, 
Coleridge  J. 


Lyall  and  another  v.  Higgins.  F^ffiVi*L 

Assumpsit.  The  declaration  stoted  that  the  plaintiffs.  Assumpsit. 

The  declara- 
at  the  time  of  the  making  of  the  promise  and  undertaking  tion  stated 

of  the  defendant  hereinafter  mentioned,  to  wit,  on  the  2Srd  ^\^^\}^?  P***"^" 

'  '  tiff  had  en- 

day  of  December,  18d9>  had  engaged  one  Christie  to  act  in  gaged  C.  as 

the  capacity  of  collecting  clerk  to  them  the  plaintiffs,  but  c°er^*^  an§  r^ 

were  desirous  of  having  and  required  security  for  the  cor-  <}uired  seca- 

nty  previously 
to  employiug 
him,  and  thereupon,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
would  employ  C.,  the  defendant  gave  his  guarantee. 

Plea,  that  before  the  defendant  made  the  alleged  promise,  and  before  the  plaintiff 
required  the  security,  the  plaintiff  and  C.  had  agreed  together  that  the  plaintiff  should 
employ  C.,  which  agreement  was  in  force  at  the  time  of  making  the  defendant's  pro- 
mise. 

Held,  that  this  was  a  denial  that  C.  was  employed  at  the  request  of  the  defendant, 
and  therefore  that  the  plea  traversed  the  consideration  alleged,  and  amounted  to  the 
general  issue. 

The  declaration  alleged  that  the  plaintiff  required  the  above  mentioned  guarantee, 
and  that  the  defendant  gave  it,  as  a  security  for  the  correctness  of  the  pecuniary  trans- 
actions of  C.  as  collecting  clerk,  and  then  alleged  that  C.  did  "  not  correctly  account 
for  or  pay"  certain  sums  to  the  plaintiffs,  "  but,  on  the  contrary  thereof,  wrongfully  con- 
verted '  the  same. 

Heidj  that  the  gist  of  the  breach  was  not  the  "  conversion'^  of  the  money,  but  the  not 
paying  it  over,  and  therefore  that  a  plea,  **  as  to  so  much  of  the  count  as  related  to  the 
non-pavment,*'  that  the  plaintiff  was  indebted  to  d  and  that  C.  with  the  license  of  the 
plaintifSr,  retained  the  money,  "  alleged  to  have  been  converted,"  in  payment  of  the  debt 
due  to  him,  was  a  good  plea  in  confession  and  avoidance,  and  was  not  an  argumentative 
traverse  of  the  conversion. 
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18id.  rectness  of  the  pecuniary  transactions  of  Christie,  as  such 
collecting  clerk  as  aforesaid,  with  the  plaintiffs^  prefiously 
to  employing  Christie  in  the  capacity  aforesaid,  whereof  the 
defendant  then  had  notice.  And  thereupon  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  in  consideration  that 
the  plaintiffs,  at  the  request  of  the  defendant  and  of  one 
Sands,  would  employ  Christie  as  such  collecting  dtA  to 
them  the  plaintiffs  as  aforesaid,  they  the  defendant  and 
Sands  then  guaranteed  to  the  plaintiffs  the  correctness  of 
the  pecuniary  transactions  of  Christie  with  them  the  pliin- 
tiffs  as  such  collecting  clerk  to  the  plaintiffs  as  aforesaid  to 
the  amount  of  600/.  in  manner  following,  (that  is  to  saj), 
he  the  defendant  then  undertook  and  promised  the 
plaintiffs  to  be  security  to  them  to  the  amount  of  25KX^ 
and  Sands  then  undertook  and  promised  the  plaintiff 
to  be  security  to  them  to  the  amount  of  the  other  %50L 
Averment,  that  they  relying  on  the  guarantee  of  the  de- 
fendant and  Sands,  and  on  the  promise  and  undertaking  of 
the  defendant  so  by  him  made  in  such  behalf  as  aforesaid, 
did  thereupon,  to  wit,  on  the  day  and  year  last  aforesaid, 
employ  Christie  as  such  collecting  clerk  to  them  the  plain- 
tiffs as  aforesaid.  That  Christie  remained  and  continoed 
in  the  employment  of  them  the  said  plaintiffs,  as  such  col- 
lecting clerk  to  them  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  the  space  of  two  years  then  next  following.  That 
whilst  Christie  so  remained  and  continued  in  the  employ- 
ment of  the  plaintiffs  as  such  collecting  clerk  to  them  as 
aforesaid,  Christie,  as  such  collecting  clerk  as  aforesaid, 
collected  and  received  of  and  from  divers  persons  diven 
debts  and  sums  of  money  for  and  on  account  of  the  plain- 
tiffs, and  as  the  moneys  of  the  plaintiffs,  to  a  large  amount, 
to  wit,  to  the  amount  of  20,000Z.,  yet  Christie  did  not  cor- 
rectly, honestly  and  faithfully  account  for  or  pay  the  said 
moneys  to  the  plaintiffs,  but,  on  the  contrary  thereof,  Christit, 
whilst  he  was  such  collecting  clerk  to  the  plaintiffs  as  afor^ 
said,  wrongfully  converted  and  disposed  of  a  great  part,  to 
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wit,  the  sum  of  500/.,  part  of  the  said  moneys  so  by  him 
collected  and  received  as  such  collecting  clerk  to  the  plain- 
tiffs as  aforesaid,  to  his  Christies  own  use,  and  thereby  the  v. 
pecuniary  transactions  ^of  the  said  Christie  with  the  said  ^'°<''"^* 
plaintiffs  as  such  collecting  clerk  as  aforesaid  became  and 
were  incorrect  and  deficient  to  that  amount,  of  all  which 
said  several  premises  the  defendant  afterwards,  to  wit,  &c. 
had  notice,  &c.,  and  was  then  requested  by  the  plaintiffs  to 
pay,  &c.,  &c. 

2nd  plea.  That  before  the  defendant  made  the  promise 
mentioned,  and  before  the  plaintiff  desired  or  required 
security  for  the  correctness  of  the  pecuniary  transactions  of 
Christie,  (to  wit,  on  the  day  and  year  first  mentioned,) 
the  plaintiffs  and  Christie  had  agreed  together  that  the 
plaintiffs  should  employ  Christie,  and  that  he  should  serve 
them  in  the  said  capacity  of  collecting  clerk  to  the  plaintiffs 
for  certain  commission  and  reward  to  Christie  in  that  behalf, 
which  agreement  was  in  full  force  and  effect  unexpired  and 
ondetermined  at  the  said  time  of  making  the  defendant's 
promise,  and  also  at  and  during  the  period  and  times  in 
the  declaration  mentioned  during  which  Christie  remained 
and  continued  in  the  employ  of  the  plaintiffs  as  such  col- 
lecting clerk  to  them  as  aforesaid  as  therein  mentioned. 
That  the  plaintiffs  did  not  desire  or  require  security  for  the 
correctness  of  the  pecuniary  transactions  of  Christie  as  such 
collecting  clerk  as  aforesaid,  nor  did  the  defendant  promise 
until  after  the  plaintiffs  and  Christie  had  completely  made 
and  concluded  the  said  agreement  between  them  above 
mentioned.    Verification,  8cc. 

5th  plea.  To  so  much  of  the  count  as  relates  to  the 
non-payment  by  Christie  to  the  plaintiffs  of  the  said  sum  of 
5O0L  so  collected  and  received  by  him  as  in  the  declaration 
mentioned,  that  at  divers  times,  while  Christie  was  in  the 
employment  of  the  plaintiffs  in  that  capacity,  and  as  in  the 
count  mentioned,  the  plaintiffs  became  and  were  indebted 
to  Christie  in  divers  sums  of  money,  to  wit,  in  500/.  for 
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work  and  labour,  &c.  That  the  plaintiffs  being  so  indebted 
to  Christie  as  aforesaid,  Christie,  whilst  he  was  so  in  the 
employ  of  the  plaintiffs  as  aforesaid,  to  wit,  at  the  several 
times  aforesaid,  with  the  licence  and  consent  of  the  plaintiff, 
retained  the  said  sum  of  500/.  so  by  him  collected  and 
received  as  in  the  account  mentioned,  and  therein  alleged  to 
have  been  wrongfully  converted  to  his  own  use,  in  payment 
satisfaction  and  discharge  of  the  debts  and  sums  of  money 
so  then  due  and  owing  to  him  from  the  plaintiffs.  Verifi- 
cation. 

Special  demurrer  to  the  second  plea,  on  the  ground  that 
it  did  not  confess  and  avoid,  and  that  it  was  an  argumentative 
plea  of  non-assumpsit. 

Special  demurrer  to  the  fifth  plea,  on  the  ground  that  it 
was  an  argumentative  traverse  of  the  conversion  alleged  in 
the  declaration,  and  should  have  concluded  to  the  country. 


Bain  in  support  of  the  demurrer.  The  second  plea  is 
bad.  Assuming  it  to  be  well  pleaded  in  point  of  form,  it 
does  no  more  than  shew  that  the  consideration  was  in  part 
executed  before  the  guarantee  was  given.  This  is  no 
answer  to  the  declaration.  Com.  Dig.  Action  upon  the 
Case  upon  Assumpsit,  B.  12,  and  per  LitiUdaU  J.  in 
Pm/ne  V.  Wilson  (a),  Ryde  v.  Curtis  (6).  The  same  autho- 
rities shew  also  that  it  is  sufficient  if  there  be  a  continuing 
consideration.  It  is  quite  consistent  with  the  plea,  that, 
after  the  plaintiffs  had  engaged  Christie  as  clerk,  they 
required  the  guarantee  before  actually  employing  him  and 
intrusting  him  to  receive  money,  or  that,  although  they  had 
begun  to  employ  him  before  the  guarantee  was  given,  they 
refused  to  continue  the  employment  without  security. 

The  fifth  plea  is  bad,  for  it  confesses  no  cause  of  action. 
It  is  a  circuitous  plea  that  Christie  did  account,  and  attempts 
to  justify  the  conversion  charged,  by  shewing  that  it  was  no 
conversion,  just  as  in  Gibbons  v.  Pepper  (c),  the  defendant 


(«)  7B.&0.497;  5.  C.  1  M. 
I^B.706. 


(6)  8  D.  &  R.  62. 
{c)  1  Lord  Raym.  38. 
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attempted  to  justify  a  battery  by  shewing  that  it  was  no 
battery. 

Erie  contra.  The  fifth  plea  is  good.  The  declaration 
puts  the  agreement  to  employ  as  something  additional  and 
subsequent  to  the  engagement,  and  the  plea  states  that  the 
plaintiffs  had  made  a  binding  agreement  with  Christie  to 
employ  him,  before  the  agreement  was  made  with  the 
defendant^  and  shews  therefore  that  the  further  agreement 
was  nudum  pactum :  Siilk  v.  Meyrick  {a),  which  was  acted 
upon  in  Jones  V.  Watte (b).  The. declaration  should  have 
stated  the  consideration  to  be  that  the  plaintiffs  would  con- 
tinue to  employ  or  '^  would  forbear  to  discharge,"  if  such 
was  the  actual  consideration. 

The  fifth  plea  is  a  good  plea  of  leave  and  licence  for  not 
paying  over  the  money.  It  is  pleaded  in  terms,  as  appears 
from  the  commencement  of  the  plea,  to  the  non-payment, 
and  not  to  the  alleged  conversion.  IPatteson  J.  In  a 
subsequent  part  of  the  plea  it  says,  '^  therein  alleged  to 
have  been  wrongfully  converted."]  The  introductory  part 
of  the  plea  obviates  the  objection. 


Bain  replied. 

•  A 

Lord  Denman  C.  J. — On  the  second  plea  the  plaintiff 
is  entitled  to  judgment,  for  the  plea  shews  that  the  consi- 
deration was  different  from  that  alleged  in  the  declaration; 
and  this  might  have  been  proved  under  the  general  issue. 
The  plea  does  not  confess  and  avoid  the  contract,  but,  by 
the  fact  added,  varies  it  altogether. 

But  the  fifth  plea  is  good.  It  meets  the  breach  assigned, 
which  is  the  not  paying  over.  That  is  a  sufficient  breach ; 
the  defendant  was  called  upon  to  answer  it,  and  he  does 
not  attempt  to  answer  anything  else.  It  is  true  that  the 
declaration,  after  saying  that  Christie  did  not  pay  over  the 


(•)  2  Campb.  317. 
VOL.  111. —  O.  D. 


(6)  5  Bing.  N.  C.  341 ;  S.  C.  7  Scott,  317. 
Q  Q 
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monies,  goes  on  to  allege  that  he  wrongfully  converted 
them,  but  the  non-payment  is  all  that  was  necessary  to 
found  the  right  of  action,  and  the  defendant  answers  that 
by  saying  that  Christie  retained  the  money  by  the  leave  and 
licence  of  the  plaintiffs  in  satisfaction  of  a  debt  which  the 
plaintiffs  owed  to  Christie. 


Patteson  J. — The  second  plea  is  in  truth  a  denial  that 
the  contract  to  employ  Christie  was  made  at  the  request  of 
the  defendant.  This  is  a  traverse  of  the  consideration 
alleged  in  the  declaration,  and  the  plea  is  therefore  bad  for 
the  cause  assigned,  it  is  an  argumentative  plea  of  oon-^ 
assumpsit.  It  is  true  that  there  might  have  been  such  an 
engagement  with  Christie  as  is  stated  in  the  plea,  and  afte^ 
wards  an  agreement  made  with  the  defendant  also  that  the 
plaintiffs  would  employ  Christie,  but,  if  in  point  of  fact  it 
should  turn  out  that  Christie  was  not  employed  at  the 
request  of  the  defendant,  but  that  he  was  employed  before 
at  the  request  of  somebody  else,  what  would  this  amount 
to  but  a  disproof  of  the  consideration  alleged  i  The  plei 
therefore  which  sets  up  that  Christie  was  employed  at 
the  request  of  somebody  else,  and  not  of  the  defendanti 
traverses  the  consideration,  and  is  badly  pleaded. 

As  to  the  fifth  plea,  at  first  I  thought  that  a  bad  plea  too. 
But,  when  the  declaration  is  looked  at,  the  charge  is  that 
the  defendant  guaranteed  ''  the  correctness  of  the  pecuniary 
transactions"  of  Christie,  and  the  declaration  then  goes  on, 
rather  oddly,  to  state  a  further  promise  that  the  defendant 
promised  to  be  *^  security''  to  a  certain  amount :  it  does  not 
say  for  what  'purpose,  but  I  suppose  it  means  for  the  due 
performance  by  Christie  of  his  duties  as  collecting  clerk, 
that  is  the  paying  over  what  he  collected.  What  then  is 
the  breach  of  this  duty  ?  It  is  that  Christie  **  did  not 
account  for*'  and  ''  pay"  the  money  collected  to  the  plain- 
tiffs. What  is  the  plea  i  It  is  pleaded  in  terms  to  the 
non-payment.    The  plea  admits  that  Christie  did  not  pay 
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kbe  mooey,  but  says  that  it  was  by  the  licence  of  the  plain- 
tiffs that  he  retained  the  money.  There  is  therefore  a 
complete  confession  and  avoidance.  It  is  only  by  treating 
a  subsequent  passage  of  the  plea,  "  but  on  the  contrary 
thereof  Christie  wrongfully  converted'*  the  money,  as  a 
statement  of  the  breach,  that  the  plea  could  be  objected  to 
in  this  respect.  But  the  gist  of  the  breach  is  not  the 
wrongful  conversion  of  the  money,  but  the  not  paying  it 
over. 
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Williams  J. — I  am  of  the  same  opinion.  The  second 
plea  is  bad,  as  an  argumentative  plea  of  the  general  issue. 
It  is  a  traverse  of  the  consideration  -,  for,  if  non  assumpsit 
had  been  pleaded,  and  the  plaintiffs  had  proved  the  facts 
stated  in  the  present  plea  to  support  his  declaration,  there 
would  have  been  a  variance  between  the  contract  as  alleged 
and  proved. 

I  agree  also  that  the  fifth  plea  is  good  in  confession  and 
avoidance,  for  the  object  of  the  guarantee  was  to  secure 
Christie^ $  duly  accounting  for  and  paying  over  the  monies 
collected  by  him  as  the  clerk  of  the  plaintiffs. 


Judgment  for  the  plaintiff,  on  the  second  plea ; 
for  the  defendant  on  the  fifth  plea. 


D. 


Grace  v.  Clinch. 


Monday, 
May  8M. 


In  this  case  the  learned  judge  who  tried  the  action  had  whereajudKe 

been  applied  to  for  a  certificate  for  a  special  jury,  and  had  during  the  ab- 
.     .  f  1  •     .  .       •  Tx     •        I        .  8®"ce  of  the 

mtimated  his  intention  to  grant  one.     During  the  absence  jury  to  con- 

of  the  iury  to  consider  their  verdict,  the  officer  made  the  **^®'!  ^^®j''  , 
/     •'  .  veidict,  had 

usual  indorsement  of  the  certificate.     In  consequence  of  intimated  his 

intention  of 
ctrtiiying  for  a  special  jury,  but,  in  conseqoeuce  of  the  delivery  of  the  verdict  taking 
place  while  the  judge  was  engaged  with  another  cause,  his  signature  to  the  indorsement 
made  by  the  officer  of  the  court  was  not  then  applied  for,  and  was  supplied  some  weeks 
aAerwards.  Held,  that  this  was  not  a  '' certifying  under  the  judge's  hand  immediately 
after  verdict,"  under  the  6  Geo.  4,  c.  50,  s.  34. 

qq2 
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1843.         the  jury  coming  in  with  their  verdict  in  the  middle  of 
another  cause,  an  oversight  took  place,  and  the  record  was 
V,  not  handed  up  to  the  judge  for  his  signature.     The  verdict 

Clinch.  ^^^  f^^  ^^^  plaintiff,  and  the  record  remained  in  the  plain- 
tiff's hands.  On  the  taxation  of  costs,  some  weeks  after- 
wards, the  omission  was  discovered,  the  record  was  then 
carried  to  the  judge  who  tried  the  action,  and  the  certifi- 
cate was  signed  by  him. 

Whaieley^  for  the  defendant,  obtained  a  rule  to  shew 
cause  why  this  certificate  should  not  be  rescinded,  on  the 
ground  that  the  judge  had  not  certified  ''  immediately  after 
the  action." 

W.  J,  Alexander  now  shewed  cause.  This  rule  was 
obtained  on  the  words  of  the  6  Geo.  4,  c.  50,  s.  34.  Bat 
that  provision  is  really  satisfied  if  the  certificate  take  place 
in  sufficient  time  for  the  purpose  of  the  taxation  of  costs. 
A  liberal  construction  has  been  given  to  the  words  of 
several  statutes  in  pari  materia :  Thompson  v.  Gibson{a)o^ 
the  3  &  4  VicL  c.  24,  s.  2,  (Lord  Denman's  Act).  The 
true  principle  in  all  such  cases  is,  that  the  act  in  question 
shall  be  performed  w*ithin  so  short  a  space  of  time  as  to 
leave  no  ground  for  the  suspicion  of  motives  arising  since 
the  trial  having  influenced  the  mind  of  the  judge.  If  that 
be  precluded,  the  act  is  sufficiently  '^  immediate"  to  an- 
swer all  reasonable  requirements  :  Rex  v.  FrancU  (6),  re- 
ferred to  by  Alderson  B.  in  the  case  above  cited.  The 
object  of  the  act  was  simply  to  relieve  from  the  too  greit 
strictness  of  the  former  provisions,  24  Geo.  2,  c.  18,  which 
required  that  the  judge  should  certify  in  open  Court.  But 
it  may  be  contended  still  farther,  that  the  judge  has  imme- 
diately certified.  The  act  does  not  expressly  point  out  the 
mode  of  the  certificate ;  and  here  the  intention  to  certify 
was  expressed  by  his  Lordship,  and  may  be  considered  as 

(a)  9  Dowl.  P.  C.  7  ]  7 ;  5.  C  8        (h)  Cases  temp.  Hardwicle,  1 14. 
M.  &W.  281. 
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constituting  the  certificate  itself,  or,  lastly,  the  mistake 
may  be  disregarded  as  a  mere  clerical  misprision :  Davis  v. 
Cole{a),  Shuttleworth  v.  Cocker  (b). 

fVhateley  contrd  was  not  called  upon. 

Lord  Denman  C.  J. — The  6  Geo.  4,  c.  50,  s.  34,  re- 
quires that  the  judge  shall  ''certify  under  his  hand,  upon  the 
back  of  the  record,  immediately  after  the  verdict."  In  the 
case  now  before  the  Court,  the  judge  certainly  expressed 
his  intention  of  granting  a  certificate ;  and  he  would  no 
doubt  have  granted  it,  if  proper  application  had  been  made 
to  him.  But  the  party  cannot  now  require  the  Court  to 
construe  what  the  judge  actually  did  into  a  certifying  'im- 
mediately." Rex  V.  Francis  (c)  is  a  case  of  which  the  autho- 
rity has  been  frequently  questioned ;  and  no  other  case 
goes  to  the  extent  here  required.  When  a  party  is  directed 
by  mandamus  to  do  anything  '*  forthwith"  (which  in  that 
very  case  is  held  equivalent  to  immediately),  it  could  not 
be  seriously  contended  that  the  direction  was  obeyed  by 
bis  performing  it  at  some  distant  time.  Nor  could  the 
certificate  be  said  to  be  complete  by  the  signification  of  the 
judge's  intention.  The  words  are  ''  shall  certify  under  his 
band."  The  judge  might  have  died  in  the  interval  between 
the  supposed  granting  and  the  signature.  1  think  the 
difficulty  has  arisen  from  nothing  which  can  in  strictness 
be  called  a  misprision  of  the  clerk,  but  from  the  neglect 
of  those  who  appeared  for  the  plaintiff.  They  were  bound 
to  see  that  the  indorsement  was  laid  before  the  judge  for 
signature. 

Patteson  and  Williams  Js.  concurred. 
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(a)  6  M.  &  W.  624. 
(6)  9  Dowl.  P.  C.  76, 


(c)  Cases  temp.  Hard  wicke,  114. 
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Friday,  UsHER  V.  WALTERS,  Esq. 

April  28M. 

Debt  against     DeBT  against  the  sheriff  of  Gloucestershire  for  extor- 


the  sheriff  for 
extortion. 


tion. 


By  Stat.  29        The  first  count  of  the  declaration^  after  stating  that  here- 

BUz.  c.  4,  the  .  ,    •  i.  t  r^  -      e 

sheriff  is  al-  tofore,  to  Wit,  on  the  9.SA  day  of  June,  1841^  m  wnt  ot 
lowed  Is.  in      g^^j  f^^j^g  issued  out  of  the  Court,  directed  to  the  sheriff 

the  pound  on  ' 

executing  a  of  Gloucestershire,  against  the  plaintiff,  for  a  debt  of  IL  Idtf 
By  Stat.  1  ^bich  one  Haydon  had  recovered  against  the  now  plain- 
Vict.  c.  55,  he  tiff,  and  5/.  95.  damages  and  costs,  together  with  interest 
take  such  fees  upon  the  said  sums  (making  together  the  suoi  of  IS/.  ^.) 
as  shall  from     3^  jj,^  ^^^^  ^f  4/^  p^^  cent,  per  annum  from  the  23d  da?  of 

time  to  time  ...  .  / 

be  allowed  by  June ;  which  writ  was  indorsed  to  levy  the  whole  with  5f. 
oflfcer  of fhe  ^^^  ^"^  besides,  &c.  and  sUting  the  delivery  of  the  writ 
Courts  of  law,  to  the  sheriff,  &c.  proceeded  thus: — By  virtue  of  which 
authority  of      ^^^^  ^^^^»  ^^^  defendant,  so  being  the  sheriff  of  the  said 

the  judges.       county  of  Gloucester,  afterwards,  to  wit,  on  the  day  and 

The  deck-  \  .,.._.,.  •         ..  • 

ration  alleged    year  aforesaid,  seized  and  took  m  execution  divers  growing 

that  the  sheriff,  ^^pg^  goods  and  chattels  of  the  now  plaintiff  of  great  value, 

on  Ine  execU" 

tion  of  a  fi.  fa.,  to  wit,  of  the  value  of  50/.,  and  then  levied   thereout  t 

C6/3<*9rf"was  ^®''^*'"  *"™  ^^  money,  to  wit,  26/.  3s.  9flf«  and   no  more, 

levied,  took  that  is  to  say,  the  moneys  mentioned  in  the  said  writ  and 

than  by  the  directed  to  be  levied  as  aforesaid,  the  said  sum  of  5$.  for  the 

statutes  in  g^jj  y/x'ix^  the  sum  of  7/.  paid  by  Haydon  for  rent  before  the 

such  case  is  . 

allowed,  that  removal  of  the  said  crops,  goods,  &c*  and  the  sum  of  bu 

'^  ^^  Tib/  4  ^^^*  ^^'  ^^^  poundage  fees  and  expenses  of  execution  as  here- 

Qd.y  when  by  inafter  mentioned.    Yet  the  defendant,  so  being  such  sheriff 

there  U  aUow-  ^"  aforesaid,  not  regarding  the  form  of  the  statutes  in  such 

ed  the  recom-  case  made,  but  contriving  to  injure  the  plaintiff  by  reason 

pence  follow-  .  . 

ing,  that  is  to  ^^^  under  colour  of  his  office  as  such  sheriff,  and  under 
say,  i«.  in  the    colour  of  the  said  writ,  afterwards  and   within  one  yeir 

pound  as  .  . 

poundage,         next  before  the  commencement  of  this  suit,  to  wit,  on  the 

amounting  to 

1/.  6s.;  for  the  warrant  to  the  officer  6s,;  for  the  baliff  executing  the  warrant  1/.  Uj.; 
for  the  man  in  possession  1/.  5s. ;  for  the  sale  by  auction  1/.  6s.  Zd, ;  for  the  certi6cate 
to  save  auction  duty  2s.  6d,  And  the  defendant  thereby  took  4/.  7f.  9d,  above  the  re- 
compence  allowed. 

Held  bad,  on  special  demurrer,  for  not  averring  the  particulars  of  the  excess,  and  for 
oot  averring  what  fees  had  been  allowed  by  the  Courts  in  pursuance  of  staU  1  Vict* 
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day  and  year  last  aforesaid,  wrongfully,  illegally  and  op« 
pressively  had,  received  and  took  of  the  now  plaintiff,  for 
serving  and  executing  the  said  writ,  more  and  other  con- 
sideration and  recompence  than  by  the  statutes  in  such 
case  made  is  allowed,  that  is  to  say,  the  sum  of  10/.  45.  6d 
when  by  the  statutes  in  such  case  made  there  was  and  is 
allowed  to  the  defendant  in  that  behalf  the  consideration 
and  recompence  following,  and  no  more  or  other  consider- 
ation and  recompence,  that  is  to  say,  the  sum  of  twelve 
pence  in  the  pound  of  and  for  every  205.  that  he  levied, 
extended  and  delivered  in  execution  as  aforesaid,  the  same 
amounting  to  a  certain  sum,  to  wit,  1/.  6s.  and  no  more ; 
for  the  warrant  granted  by  the  defendant  to  his  officer  upon 
the  said  writ  a  certain  sum,  to  wit,  65.  and  no  more,  the 
most  distant  part  of  the  said  county  of  Gloucester  not 
exceeding  two  hundred  miles  from  London ;  for  the  bailiff 
executing  the  warrant  on  the  said  writ  a  certaim  sum,  to 
wit,  1/.  Us.  and  no  more;  for  the  man  left  in  possession 
of  the  said  growing  crops,  goods  and  chattels  for  a  cer* 
tain  time,  to  wit,  five  days  and  no  more,  a  certain  sum, 
to   wit,    1/.   55.   and  no  more;    for   the  sale  by  auction 
of  the  said  growing  crops,  goods  and  chattels  a  certain 
sum,  to  wit,  1/.  6s,  Sd,  and  no  more;  for  the  certificate 
of  sale  to  save  auction  duty  a  certain  sum,  to  wit,  25.  6d. 
and  no  more.     And  the  defendant  thereby  then  had,  re- 
ceived and  took  a  large  sum,  to  wit,  4/.  7s,  Qd.  over  and 
above  the  consideration  and  recompence  allowed  in  that 
behalf,  contrary  to  the  form  of  the  statutes  in  such  case 
made,  and  the  plaintiff  was  and  is  injured  and  aggrieved  to 
the  amount  thereof,  whereby  and  by  force  of  the  statute  in 
that  behalf  made  an  action  hath  accrued  to  the  plaintiff  to 
demand  and  have  of  and  from  the  defendant  the  sum  of 
13/.  35.  5d.f  being  treble  the  amount  of  the  said  sum  of 
4/.  75.  9d.  parcel  of  the  said  sum  above  demanded,  &c. 

Special  demurrer  on  the  grounds  : — ^^Fhat  it  does  not 
appear  by  the  said  first  count  whether  the  pretended  extor- 
tion and  offence,  thereby  charged  against  the  defendant,  was 
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committed  before  or  after  the  passing  the  act  passed  in  the 
reign  of  her  present  Majesty,  being  *'  An  Act  for  better 
regulating  the  Fees  payable  to  Sheriffs  upon  the  Execution 
of  Civil  Process/'  and  that,  though  the  pretended  offence  is 
stated  to  have  happened  within  one  year  next  before  the 
commencement  of  this  suit,  yet  it  is  left  uncertain  when  this 
suit  was  commenced.  Also  that  it  is  left  uncertain  in  the 
said  first  count  what  consideration  and  recompence  the 
plaintiff  contends  ought  to  have  been  allowed  to  and  taken 
by  the  defendant,  nor  does  the  first  count  shew  any  facts 
from  which  it  appears  that  the  defendant  has  taken  more 
consideration  or  recompence  than  is  by  law  allowed ;  and 
the  defendant  cannot  take  issue  upon  the  statements  in  the 
said  first  count  without  referring  to  the  jury  the  determina- 
tion of  the  question  of  law,  whether  the  defendant  has  on 
the  occasion  mentioned  in  the  declaration  taken  more  than 
by  law  allowed.  Also  that  though  in  the  said  first  count 
it  is  said  that  by  the  statutes  in  that  case  made  there  was 
and  is  allowed  to  the  defendant  in  that  behalf  the  conside^ 
ation  and  recompence  thereafter  following  and  uo  more, 
that  is  to  say,  certain  sums  thereinafter  specified,  yet  it  ia 
not  averred  or  shewn  how,  why  or  in  what  manner  such 
sums  and  no  more  were  or  are  allowed,  nor  whether  under 
any  or  what  statute  or  rule  of  Court,  nor  is  it  shewn  what 
fees  were  at  the  time  of  issuing  the  said  writ  of  fi.  fa.  or  of 
delivering  the  same  to  the  sheriff,  or  of  committing  the 
alleged  extortion  allowed  in  that  behalf  by  the  oflicers,  or 
any  officer  of  the  several  Courts  of  law  at  Westminster,  or 
any  of  them  charged  with  the  duty  of  taxing  costs  in  such 
Courts  under  the  sanction  and  authority  of  the  judges  ac- 
cording to  the  statute  in  such  case  provided;  also  that  the 
plaintiff,  instead  of  shewing  in  the  first  count  that  certain 
charges  and  no  more  were  incurred  in  respect  of  certain 
things  done,  and  that  no  other  things  were  done  for  which 
charges  could  lawfully  be  made,  has  left  it  uncertain  what 
charges  were  in  fact  incurred,  and  what  things  done  and 
performed  by  the  defendant,  and  whether  more  or  other 
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besides  those  mentioned  in  the  first  count  for  which  the      ^y^ 

Usher 

defendant  would  be  entitled  to  a  recompence.     Also  that  v. 

the  averment,  that  the  above  mentioned  sums  were  the  Walters. 
proper  consideration  and  recompence,  is  pleaded  without 
any  sufficient  allegation  of  time,  or  allegation  that  they  were 
so  at  the  time  of  committing  the  said  pretended  extortion. 
Also  that  it  appears  clearly  that  those  sums  were  not  the 
only  legal  allowance.  And  also  that,  though  7/.  is  stated  to 
have  been  levied  for  rent  paid  by  plaintiff  in  the  former 
action,  it  is  not  shewn  for  what  rent  or  for  what  premises, 
or  to  whom  due  or  paid,  or  when  paid,  or  what  allowance 
the  sheriff  was  entitled  to  in  respect  of  it.  Also  that  it  is 
not  averred  directly  or  otherwise  than  by  argument  in  the 
said  first  count  that  there  was  any  sale  by  auction,  or  what 
it  produced,  or  that  any  man  or  men  was  or  were  left  in 
possession,  or  how  many,  or  how  long.  Also  that  it  is  not 
shewn  what  was  to  be  levied  by  virtue  of  the  writ,  for  that 
the  words  "  besides,  &c."  are  insensible.  And  it  is  not 
shewn  what  was  leviable  for  interest,  or  averred  that  nothing 
was.  Also  that  the  said  first  count  is  insensible,  incon- 
sistent and  bad  for  repugnancy,  for  that  it  is  stated  therein 
that  the  defendant  levied  5/.  l6s.  9d.  for  fees,  poundage 
and  expences  of  execution.  And  it  is  afterwards  stated 
that  the  lawful  consideration  and  recompence  in  that  be- 
half consisted  of  certain  specified  sums,  being  for  fees, 
poundage  and  expences  of  execution,  and  amounting  to 
the  very  same  sum  of  5L  \6$.  9d.,  and  yet  it  is  stated  that 
the  defendant  took  more  than  by  the  statute  in  such  case 
allowed,  and  that  he  took  the  sum  of  10/.  45.  6(1,  for  con- 
sideration and  recompence,  and  the  sum  of  4/.  75.  9^.  more 
than  by  the  statute  allowed,  all  which  is  insensible  and 
incongruous.  Also  that  the  first  count  is  wrongly  con- 
cluded. Also  that,  though  the  alleged  taking  is  said  to 
have  been  contrary  to  the  form  of  the  statutes,  the  action 
is  alleged  to  have  accrued  by  force  of  the  statute  in  that 
behalf  made*    Also  that  the  form  of  the  action   in  the 
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said  first  count  is  misconceived.  Also  that  the  plaintiff 
has  in  the  first  count  demanded  treble  the  amount  of  the 
alleged  damages*  instead  of  leaving  the  Court  to  treble  the 
damages  if  the  jury  should  find  any.  Also  that  the  first 
count  is  in  other  respects  uncertain,  informal  and  insofli- 
cient. 
Joinder  in  demurrer. 


J.  IV.  Smith  in  support  of  the  demurrer  (a).  Stat  99 
Eliz»  c.  4,  enacts*  that  it  shall  not  be  lawful  for  any  sheriff 
to  take,  on  execution  against  body  or  lands,  more  than  a 
shilling  in  the  pound,  otherwise  be  is  to  forfeit  treble 
damages  to  the  party  grieved.  Stat.  1  Viet,  c.  55,  s.  2, 
enacts,  that  it  shall  be  lawful  for  sheriflFs  **  to  demand, 
take  and  receive  such  fees,  and  no  more,  as  shall  from  time 
to  time  be  allowed  by  any  ofiicer  of  the  several  Courts  of 
law  at  Westminster,  charged  with  the  duty  of  taxing  costs 
in  such  Courts,  under  the  sanction  and  authority  of  the 
judges  of  the  said  Courts  respectively  ;"*  any  sheriff  offend- 
ing against  this  provision  to  be  guilty  of  contempt  of 
Court.  The  declaration  is  bad  for  not  stating  that  the 
judges  have  exercised  the  powers  given  them  by  the  latter 
statute,  and  for  not  particularising  the  fees  which  they  have 
allowed :  Com.  Dig.  Pleader  (C  76),  Birch  v.  BtUamy{h\ 
Beak  v.  Tyrrell  {c),  Lewis  v.  Preston  {d),  Lamb  ▼.  Mills  {e)f 
Halsey  v.  Carpenter  (J),  Unwin  v.  Wolseley  {g),  Hume  ▼. 
Liversidge  (A),  Howard  v.  Smith  (t). 


(a)  He  also  contended  that 
Stat.  29  Eliz,  c.  4,  was  repealed  by 
Stat.  1  Vkt,  c.  55;  or,  if  not,  that 
at  all  events  the  action  given  by 
the  former  statute  for  treble  da- 
mages could  bo  maintained  for 
taking  excess  of  poundage  only, 
whereas  the  present  action  was 
brought  also  for  taking  lai^er  fees 
than  were  allowed  under  the  sub- 
sequent statute.  He  also  con- 
tended   that  if  any  action    was 


maintainable  it  should  have  beeo 
case.  The  argameot  on  these 
points  is  omitted  as  the  jadgmeot 
has  no  reference  to  them. 

(b)  J  2  Mod.  540. 

(c)  Carth.  31. 

(d)  1  Show.  S90. 

(e)  4  Mod.  877. 
(/)  Cro.  Jac359. 
(g)  1  T.  R,  674. 
(A)  1  C.  &  M.  339. 
(t)  4  Bing.  N.  a  684. 
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Pashley  contri.  The  argument  for  the  defendant  as- 
sumes that  the  judges  have  promulgated  a  table  of  fees 
under  the  late  statute;  but  no  such  fact  appears  on  the 
record.     He  referred  to  Ashby  v.  Harris  {a). 

J.  IV»  Smith  was  not  heard  in  reply. 

Lford  Denman  C,  J. — We  cannot  take  the  opinion  of 
the  pleader  as  to  what  is  the  proper  amount  of  fees.  The 
declaration  charging  the  sheriff  with  a  violation  of  law 
should  shew  what  he  has  done. 

Patteson  J. — This  action  seems  to  be  brought  both  on 
the  statute  of  Eliz.  and  on  the  subsequent  statute,  which 
says  that  the  sheriff  may  take  such  fees  as  shall  be  al- 
lowed, that  is  by  any  table  of  fees  to  be  drawn  up.  In 
point  of  fact,  such  a  table  has  been  drawn  up,  though  it 
is  not  stated  on  the  record.  Suppose  that  the  former 
statute  can  be  incorporated  into  the  statute  of  Victoria  for 
the  purpose  of  making  the  sheriff  liable  to  this  action,  still 
it  will  not  do  to  allege  that  a  certain  gross  sum  was  taken, 
whereas  only  such  and  such  items  were  **  allowed."  It 
should  have  been  stated  by  what  authority  the  fees  referred 
to  were  allowed,  and  in  what  particular  charge  the  excess 
consisted. 
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Williams  J. — I  am  of  the  same  opinion.  I  will  assume, 
for  the  sake  of  argument,  that  the  statute  of  Fictoria  has 
not  repealed  the  statute  of  Elizabeth.  It  is  said  in  terms 
that  the  action  is  brought  against  the  sheriff  for  taking 
more  than  by  *'  the  statutes  in  such  case  made  is  allowed/' 
It  is  plain  therefore  that  some  excess  was  charged  with 
reference  to  the  later  statute.  The  statute  of  Eliz.  is  cer- 
tainly very  explicit  in  fixing  the  poundage  allowed,  but 
under  the  statute  of  Victoria,  unless  a  table  of  fees  has 
been  allowed,  the  sheriff  would  be  in  the  dark  as  to  the 

(a)  2  M.  &  W.  673. 
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pro|>er  amount  of  fees  until  he  came  before  the  taxing 
officer.  It  should  have  been  alleged  what  fees  have  been 
allowed  and  bad,  and  in  what  particulars  an  excess  has  been 
committed. 

X>.  Judgment  for  the  defendant. 


Wedneidavy 

May  \oth.  Bourne  v.  Alcock. 

brought  tres-  rrHATELEY,  on  a  former  day  in  this  term,  obtained  a 
pass  after  no-  ,.u|g  calling  upon  the  plaintiff  to  shew  cause  why  the 
ant  not  to  tres-  Master  should  not  review  his  taxation* 

This  was  an  action  of  trespass  quare  clausum  fregit. 

Pleas:    1.  Not  guilty. 

2.  Not  possessed. 

3.  Right  of  way. 
The  replications  joined  issue  on  the  first  two  pleas. 
The  replication  to  the  third  plea  traversed  the  alleged 

right  of  way,  and  also  new  assigned  that  the  action  was 
brought  for  trespasses  extra  viam,  as  well  as  for  those  in 
the  third  plea  mentioned. 

The  rejoinder  joined  issue  on  the  replication  to  the  third 
plea. 

The  defendant  withdrew  his  first  plea,  so  far  as  it  ap 

plied  to  the  trespasses  newly  assigned,  and  also  withdrew 

Tiie  iury  found  his  second  plea.  To  the  new  assignment  he  suffered  judg- 
for  the  defend-  ^,       •   /.     . 

nntonthe         ment  by  default. 

issue  ns  to  the  The  trial  of  the  above  issues,  and  the  inquiry  of  damages 
and  gave  u!     under  the  new  assignment,  took  place  before  Coleridge  J., 

damages  to  the  ^^  ||^g  Staffordshire  Summer  Assizes.  The  trespass  com- 
plaintitf  on  the         .  .  .  ^  . 

new  assign-      plained  of  had  been  committed  m  a  field,  in  respect  of 
^^Ueid  that     ^'^'^^  ^^^  plaintiff  had  given  the  defendant  notice  not  to 
as  the  plain-     trespass  therein, 
to  trespass  was      ^'^^  J^^y  g^^^  !<•  damages  for  the  plaintiff  on  the  first 

general,  and 

was  not  confined  to  trespasses  extra  viam,  he  was  not  entitled  to  costs  within  stat.  S  & 
4  Vkt,  c.  24,  s.  3,  which  enacts,  "that  nothing  herein  shall  deprive  any  pUintiff  of  coses 
in  any  action  for  a  trespass  over  any  lands,  &c  iu  respect  of  whidi  any  notice  not  to 
trttpass  theraoQ  shall  have  been  previoosly  giveo." 


pass  on  a  par- 
ticular field. 
Defendant 
pleaded  a  ri^ht 
ofway.  Plain- 
tiff  traversed 
this  right,  and 
also  new  as- 
signed that  the 
action  was 
brought  also 
for  trespasses 
extra  viam. 
Defendant 
joined  issue  on 
the  replica- 
tion, and  let 
judsment  go 
by  default  as 
to  the  new  as- 
signment 
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issue  and  on  the  new  assignment,  and  found  the  issue  on 
the  right  of  way  for  the  defendant. 

The  learned  judge  refused  to  certify  to  give  the  plaintiff 
his  costs,  under  statute  Sin 4 Fid.  c.24,  s. 2.  The  Master 
however  had  allowed  the  plaintiff  his  costs,  conceiving  that 
he  was  entitled  to  them  under  the  3rd  section  of  the  act, 
which  provides  ''that  nothing  herein  contained  shall  ex- 
tend, or  be  construed  to  extend,  to  deprive  any  plaintiff 
of  costs  in  any  action  or  actions  brought  for  a  trespass  or 
trespasses  over  any  lands,  &c.  in  respect  of  which  any 
notice  not  to  trespass  thereon  or  therein  shall  have  been 
previously  served  by  or  on  behalf  of  the  owner  or  occupier 
of  the  land  trespassed  over,"  &c. 
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Warren  shewed  cause,  and  contended  that  the  notice 
given  not  to  trespass  entitled  the  plaintiff  to  costs,  within 
the  very  terms  of  the  3rd  section.  [Patteson  J.  The  notice 
was  general  not  to  trespass  on  a  particular  field :  the 
"  little  going  out  of  the  way"  was  not  pointed  out.  The 
proviso  relied  upon  contemplates  the  very  case  of  an  action 
brought  for  the  same  trespass  which  the  defendant  is  de- 
sired not  to  commit.  Substantially,  within  the  meaning  of 
the  act,  the  defendant  has  succeeded,  for  he  established  a 
right  of  way  over  the  very  field  which  the  plaintiff  gave 
him  notice  not  to  go  upon  at  all.  Lord  Denman  C.J.  By 
your  notice  you  merely  cautioned  the  defendant  not  to  go 
$uper  viam.  Patteson  J.  You  should  have  said  to  the  de- 
fendant, *'  It  is  true  you  have  a  right  of  way,  but  mind  you 
don't  go  out  of  it.**  It  is  only  where  the  defendant  has 
notice  not  to  do  the  identical  act  of  which  he  is  found 
guilty,  that  nominal  damages  will  carry  costs.]  If  the 
statute  had  meant  to  exclude  all  other  cases,  it  might 
easily  have  said  so.  The  notice  given  would  include  tres- 
passes extra  viam. 

Whateley  contrd.  The  3rd  section  merely  provides  that 
nothing  in  that  act  shall  deprive  the  plaintiff  of  costs,  where 
notice  not  to  trespass  has  been  given.    The  law,  therefore. 
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io  thete  catet  is  kft  as  it  was  before  the  act,  aad,  bj  statate 
8  & 9  fViii.  3,c.ll,B.  4,  the  plaintiff  wooM  Bot  be  eotitld 
to  costs  unless  the  judge  certified  that  the  trespass  wis 
wilful  and  malicious. 


Lord  Denman  C.  J^ — ^Tbe  terms  of  the  Snl  aectioD  sre 
perhaps  more  general  than  is  desirable,  but  stDI  they  mmt 
receive  a  reasonable  construction.  They  signify  that  the 
plaintiff  is  to  have  costs  where  he  has  given  notice  to  tbe 
defendant  not  to  do  that  which  is  really  in  dispute.  This 
notice  to  tbe  defendant  was  not  to  come  on  the  land  at  all, 
and  at  tbe  trial  it  was  found  that  the  defendant  had  a  right 
to  come  on  tbe  land^  but  that  he  had  gone  out  of  the  wij. 
The  right  of  way  was  disputed  altogether,  and  the  plaintiff 
is  not  entitled  to  costs. 


Pattebon  J. — In  this  case  the  defendant  went  on  the 
plaintiff's  fields  claiming  a  right  of  way  over  it  The 
plaintiff  gives  him  notice  not  to  trespass,  that  is,  not  to  as- 
sert his  supposed  right.  The  defendant  continues  to  qm 
the  way.  Then  this  action  of  trespass  is  brought;  the  de- 
fendant sets  up  his  right  of  way  as  a  defence,  and  the 
plaintiff  denies  that  right.  If  the  jury  had  found  that  there 
was  no  such  right  of  way,  I  agree  that  the  case  would  be 
within  the  Srd  section.  But  tbe  jury  have  found  that  there 
was  such  a  right  of  way.  The  defendant  therefore  has 
succeeded,  that  is,  he  has  established  his  right  to  do  that 
which  he  had  notice  not  to  do.  But  it  is  said  that  the 
notice  included  the  trespasses  extra  viam.  If  the  notice 
had  admitted  the  way,  and  had  cautioned  the  defendant 
against  going  out  of  it,  the  notice  certainly  would  hare 
been  a  proper  notice,  and  would  have  given  the  plaintiff  his 
costs.  But  the  plaintiff  had  no  right  to  give  the  notice 
which  he  did  give,  and  the  case  is  not  within  the  3rd  sec- 
tion. 


Williams  J.  concurred. 
D. 


Rule  absofaite. 
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1848. 

The  Queen  v.  The  Inhabitants  of  Pembridge.  Wednetday, 

May  loth. 

1 ALFOVRD  Sent,  in  last  term  obtained  a  rule  to  shew  Where  a  cer- 
cause  why   writs  of  attachment  should  not  issue  against  been  eraiued 
certain  of  the  defendants,  for  their  contempt  in  not  paying  under  stat.  5 
costs  pursuant  to  a  rule  of  Court,  and  the  Master's  allocatur  50,  s.  93,  that 

thereon.  ^^^  *^®^?°??  ^ 

a  road  indict- 
This  was  an  indictment  against  a  parish  for  the  non-re-  ment,  removed 

pair  of  road.     It  had  been  found  at  the  Spring  Assizes,  f^to^liiic^Jrt 
1841,  and  removed  by  certiorari  into  this  Court,  and  was  isfrivoloui, 
tried   before   Coleridge  J.  at   nisi   prius.       The   learned  ^TiJli^ed 
judge,  under  stat.  bii.G  Will.  4,  c.  50,  s.  9B,  had  certified  «gain«t  the 
that  the  defence  was  frivolous,  and  awarded  costs  against  the  the  payment 

defendants;  and  in  Michaelmas  Term  last,  this  Court,  after  ®f  *"f"  cos^ 

may  be  en* 
argument,  decided  that  the  learned  judge  had  jurisdiction  forced  by 

under  the  statute  to  grant  such  certificate  and  costs.  (See  "^^*"°^*' 

the  case  reported,  ante,  p.  5.)     The  costs  had  afterwards 

been  taxed  under  the  authority  of  a  side-bar  rule  in  the 

usual  way. 

W.  J.  Alexander  now  shewed  cause.  An  attachment 
will  not  be  granted  '^  where  there  is  another  remedy,  unless 
that  remedy  be  difficult  to  obtain."  In  this  case  there  is 
another  and  a  ready  remedy  for  the  costs  by  distress  under 
stat.  b  iji6  Will.  4,  c.  50,  s.  103,  which  section  came  under 
the  consideration  of  the  Court  in  Sellwood  v.  Mount  (a), 

Talfourd  Serjt.  The  costs  in  question  are  not  payable 
under  any  ''order"  within  the  meaning  of  the  section 
referred  to,  for  an  "  order"  of  justices  is  there  spoken  of; 
these  costs  are  payable  under  a  rule  of  this  Court. 

Greaves  on  the  same  side  was  not  heard. 

Lord  Denman  C.  J. — We  should  give  up  our  jurisdic- 

(a)  1  G.  &  D.  d5a 
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tioii  if  we  submitted  the  matter  to  the  interrerence  of  jus- 
tices after  the  certificate  of  my  brother  Coleridge  and  the 
side-bar  rule  of  this  Court. 


V, 

Inhabitant!  of 
Pembridoe. 


Patteson»  Williams  and  Wightman  Js.  concurred. 


D.  Rule  absolute. 


Wednesday,  RoDEN  tJ,  RydE. 

May  lOth,      rp         , 

In  an  action      -■•  HIS  was  an  action  by  the  indorsee  against  the  acceptor 
against  ^nry  of  a  bill  of  exchange,  dated  London,  &c. 
as  the  accep-        Plea^  non  accepit,  and  issue  thereon. 

tor  of  a  bill  of      At  the  trial  before  Williams  J.,  at  the  Middlesex  Sittings 
exchange,  '  * 

dated  London,  in   Hilary  Term  last,   a  clerk  to  the  London  and  West- 

that^eacccp-  "^'"^^c''  Ba"k  proved  that  a  person  bearing  the  same  name 

tance  was  in  with  the  defendant,  Henry  Thomas  Ryde,  kept  an  account 

Jridng  i  a  at  the  London  and  Westminster  Bank,  and  that  the  witness 

person  of  that    jj^j  been  in  the  habit  of  pavins  cheques  sisned   with  that 
name,  who  r  ^     o         i  e> 

kept  an  ac-  name,  and  that  the  acceptance  was  m  the  same  handwriting 

count  at  the  ^j^j^  ^j^^  signature  to  the  cheques,  but  that  he  had  never 

Westminster  seen  the  person  who  drew  them.     The  jury,  under  the  direc- 

^Held  this  ^iou  of  the  learned  judge,  found  a  verdict  for  the  defendant, 

identity  of  and  leave  was  given  to  the  defendant  to  move  to  eutera 

evidence  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was 

that  the  bill      ^^  evidence  that  the  person,  whose  handwriting  was  proved, 
was  accepiec]  * 

by  the  defend-  was  the  defendant. 

ant  without 

proof  of  his 

identity  with  Wordsworth  \\\  the  same  term  obtained  a  rule  nisi  accord- 

the  person  .      . 

who  kept  that    >ng*y- 
account  at  the 
bank. 

V.  Lee   now    appeared  to  shew  cause,   but   the  Court 
called  on 

Wordsworth  contr^.     Proof  of  the   defendant's  identity 
was    improperly  dispensed  with.      The  evidence    shewed 
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merely  that  the  drawer  of  the  cheques^  and  the  acceptor  of  1843. 
the  bill,  were  the  same  person,  but  it  did  not  shew  that 
person  to  be  the  defendant.  This  point  was  considered  in 
Whitelocke  v.  Musgrave{a),  There  a  promissory  note 
appeared  to  be  signed  with  ''the  mark  of  Francis  Musgrave.'* 
The  subscribing  witness  to  the  note  had  gone  to  reside  in 
America,  and  it  was  held  that  proof  of  the  handwriting  of 
the  subscribing  witness  was  not  sufficient  proof  that  the 
mark  was  the  mark  of  the  defendant,  and  that  it  was  neces- 
sary to  give  some  evidence  of  the  defendant's  identity. 
Lyndhurst  C.  B.  inquired,  (&)  in  the  course  of  the  argument 
in  that  case,  **  Why  should  the  onus  of  proving  a  negative, 
viz.  that  he  is  not  the  person  named  in  the  note,  be  thrown 
on  the  defendant  ?"  Logan  v.  Alder  (r)  is  an  authority  to 
the  same  point.  In  Nelson  v.  Whiital(d),  the  subscribing 
witness  to  a  promissory  note  being  dead,  proof  of  his 
handwriting,  and  that  the  defendant  was  present  when  the 
note  was  prepared,  was  held  sufficient,  without  proving  the 
handwriting  of  the  defendant,  and  it  is  made  a  quare 
whether  proof  of  the  handwriting  of  the  subscribing  witness 
would  have  been  sufficient  by  itself.  In  Jones  v.  Hugh 
Jones  (e)  the  attesting  witness  to  the  promissory  note  on 
which  the  action  was  brought  proved  the  signature,  **  Hugh 
Jones**  to  the  note  to  have  been  written  in  his  presence, 
and  that  the  Hugh  Jones,  who  so  signed  the  note,  kept  a 
public  house,  which  the  witness  described,  in  the  county  of 
Anglesey;  and  it  was  held  that  there  was  no  evidence  to 
go  to  the  jury  of  the  identity  of  the  maker  of  the  note  with 
the  defendant.  It  is  true,  the  witness  added  that  there 
were  many  Jones  in  Anglesey.  So  there  may  be  many 
Henry  Thomas  Rydes  in  London ;  the  burden  lies  on  the 
plaintiff  to  prove  the  identity  of  the  party  charged,  just  as 
in  criminal  cases.  [Patteson  J.  In  criminal  cases  the 
party  charged  is  in  Court.] 

(fl)  1  C.  &  M.  511 ;  S,  C.  S  (c)  3  Tyr.  557,  n. 

Tyr.Ml.  (<0  1  B.  &  Aid.  «1. 

(6)  See  3  Tyr.  543.  (c)  9  M.  &  W.  75. 
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isu.  Lord  Dc?(XA9  C.  J.r— Tbc  dovbt  in  tUt  one  has  bees 

raised,  not  ooBataraUj,  ia  coiiae<|aeoce  of  the  decutoa  ia 

9,  Whiidocke  t.  Mmigrave{m).     But  it  most  he  re€x>nectad 

^^^^  that  there  the  defeodaot  vai  a  BarksBan,  and  that  it  wu 
aecestarj  therefore  to  pre  sobk  evidence  bejond  the  mere 
proof  of  the  handwriting  of  ihe  subfaihiog  witness.  Where 
a  name  hat  been  signed,  and  direct  proof  given  that  the  tig- 
natnre  is  that  of  a  person  bearfngthe  name,  it  does  not  appear 
that  there  is  any  instance  in  which  evidence  of  identity  hsf 
been  required,  except  that  of  JoiKt  ▼•  •/ones  (6).  Joma  it 
was  proved  was  a  comoKMi  name  in  Anglesey,  wmA  an* 
doobtedly  the  presomption  to  be  derived  from  mere  iden- 
tity of  name  may  vary  according  to  circomstances.  and 
may  perhaps  he  weaker  after  the  lapse  of  a  long  period  of 
time.  But  in  ordinary  cases,  where  there  is  no  reason  to 
suppose  the  defendant  is  a  differeat  person,  the  mere  identity 
of  name  is  $om€  evidence.  Suppose  the  name  to  be  John 
Smith,  the  evidence  might  be  weak,  or  next  to  nothing, 
according  to  circumstances.  Here  the  name  is  Henry 
Thomat  JRgde,  and  that  is  someUiing  more*  The  question 
of  Lord  LyndhurU  C.  B.  may  perhaps  be  answered  by 
saying  it  is  so  easy  for  tb^  defendant,  if  he  is  the  wrong 
party,  to  give  evidence  of  Ibis,  that  it  is  not  a  veiy  incon- 
venient rule  to  take  the  slightest  evidence  of  identity 
as  sufficient  in  ordinary  cases ;  and  the  Court  would  cer- 
tainly proceed  very  severely  if  its  process  were  abused,  and 
a  wrong  party  wilfully  brought  into  Court  as  defendant. 
The  coustant  practice  of  the  Courts,  in  acting  upon  the 
slightest  evidence,  proves  that  frauds  of  this  kind  are  not 
considered  likely  to  occur.  Until  lately,  the  present  doubt 
never  occurred  to  any  one.  In  a  very  recent  case,  Oreen- 
shields  v.  Crawford  (c),  the  Court  of  Exchequer  held  the 
evidence  of  identity  to  he  sufficient,  although  it  wat  no 
stronger  than  the  evidence  in  the  present  case.  Ths  affsin 
of  life  could  not  be  carried  on  if  justice  were  to  be  defeated 

(a)  1  C.  &  M.  511 ;  5.   C,   3  (6)  9  M.  &  W.  75. 

Tyr.  541.  (c)  Ibid.  314. 
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by  such  objections.     I  think  it  unfortunate  this  doubt  was        1843. 
ever  raised^  and  the  sooner  it  is  swept  away  the  better,  ^^-^s^^ 

RODBN 

.V. 

Patteson  and  Williams  Js,  concurred.  Ryde. 

D,  Rule  discharged. 


ToMLiNsoN  V.  Bollard.  ^^'^oiT 

Butt,  m  Hilary  Term  last,  obtained  a  rule  to  shew  J^Serahas 
cause  why  an  order  of  Coleridge  J.  should  not  be  rescinded,  discretion  co 
or  why  the  order  should  not  be  altered  by  the  insertion  of  *obe  ^m^nded 
the  words  "  upon  payment  of  costs'*  generally,  instead  of  on  payment  of 
upon  payment  of  65.  8c/.  costs.  amount  of 

This  was  an  action  of  debt,  the  declaration  in  which  costs,  instead 

of  payment  of 
contained  two  counts,  in  20/.  each,  for  money  had  and  re-  costs  gene* 

ceived,  and  on  an  account  stated.  u: .    .^ 

The  second  plea  was  to  the  whole  declaration,  except  as  having  de- 
to  1/.  9^.  6d.,  and  set  up  a  payment  of  20/.  in  full  satisfac-  ^^  alleging 
tion  of  the  debt  in  the  declaration.  payment  of  a 

To  this  plea  the  plaintiff  demurred    specially,  on  the  satisfaction  of 
ground  that  it  was  a  plea  of  payment  of  a  smaller  sum  in  ^  grea|er,  the 
satisfaction  of  a  greater.  took  out  a 

The  defendant  then  took  out  a  summons  to  amend  his  8«ra°\on*^*> 

amend  nis 

plea,  on  payment  of  6s.  Sd,  costs,  and  Coleridge  J.  made  plea,  onpay- 

..  J      .  .•  J*     1  ment  of  6i.8<i. 

the  order  m  question  accordingly.  j^^  ^^^^^  ^as 

It  appeared  that  the  costs  of  the  plaintiff  out  of  pocket  made  accord- 
in  putting  in  his  demurrer,  amounted  to  ISs.  6c/.,  and  that,  (^e  costs  in- 
if  the  order  had  been  made  on  payment  of  costs  generally,  ^"7^4^^  '*'®- 

they  would  have  amounted,  on  taxation,  to  2/.  145.  pocket  in  re- 

spect of  his 
demurrercame 
Atherton  now  shewed  cause.     The  learned  judge  had  all  to  three  times 

the  facts  of  the  case  before  him  when  he  made  this  order,  ^^^  j^-  ^axed* 

generally 
would  have  come  co  about  3/. 
Held^  that  the  judge  had  jurisdiction  to  make  the  order,  and  that  the  Court  could 
not  rescind  it. 

RR  2 
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and  the  sole  question  is,  whether  be  had  jurisdiction  to 
make  it.     The  amount  of  costs  was  entirely  in  his  discre- 
tion.    It  is  always  competent  to  a  judge  to  say  on  what 
terms  he  will  allow  pleadings  to  be  amended.     The  plain- 
tiff was  not  obliged  to  incur  the  costs  of  a  demurrer.    He 
might  have  given  the  defendant  notice  that  bis  plea  was 
bad.     The  learned  judge  took  upon  himself  the  office  of 
taxing  the  costs,  and  he  had  a  right  to  do  so.     The  Master 
usually  taxes,  but  that  is  merely  to  inform  the  conscience 
of  the  Court;  the  allocatur  is  part  of  the  judgment  of  the 
Court.     In  Collins  s,Aaron{a)  the  learned  judge  taxed  the 
costs,  to  be  paid  by  the  plaintiff  on  amendment,  at  S$.  4d. 
In  Solomons  v.  Lyon  (b)  the  Court  allowed  a  replication  to 
be   amended    without    payment  of   any  costs    whatever. 
[^Palleson  J.   In  Wall  v.  Lyon(c)  the  Court  of  Common 
Pleas  upheld  an  order  of  Parke  J.  allowing  an  amendment 
without  payment  of  costs.] 


BuU  contrd.    The  discretion  of  a  judge  is  limited  by  the 
practice  of  the  Court,  and  the  **  practice  of  the  Court  forms 
the  law  of  the  Court;"  per  Lord  Kenyon  C.  J.  in  Wilson  v. 
Ra5tall{d),     The  practice  of  the  Court,  founded  upon  a 
rule  of  great  antiquity,  is  not  to  allow  amendments  except 
upon  payment  of  costs  generally.     An  amendment  upon 
the  terms  now  in  question  would  never  have  been  allowed 
in  Court,  and  the  practice  at  chambers  ought  to  be  the 
same  as  in  Court.     The  amount  of  costs  allowed  in  this 
case  is  one-third  only  of  the  costs  out  of  pocket,  and  one- 
eighth  of  the  costs  payable  by  the  practice  of  the  Court. 
Where  a  judge  at  chambers  deviates  from  ordinary  practice 
in  such   matters,  his  order  may  be   rescinded ;    Lakin  v. 
M(issie(e\  Norton  v.  Eraser (f).     In  Solomons  v.  Lyon{b) 
the  replication  was  amende|d  gratis,  but  that  was  on  the 
ground   that  the  pha  was  a  sham  plea,  and   the  Court 


(a)  6  Dowl.  P.  C.  423. 
(6)  1  East,  369. 
(c)  9Biog.411. 


(<0  4  T.  R.  757. 

(c)  4  Dowl.  P.  C.  839. 

(/)  8  M.  &  G.  916. 


TOMLIDSON 
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wished  to  punish  the  defendant  for  his  sham  plea.     So  in         1843. 

Wall  V.  Lyon{a),  the  declaration  was  amended  gratis,  but 

this  was  after  a  plea  in  abatement.     In  the  present  case^ 

what   reason   could  there  be  for  punishing  the  plaintiff?      Bollabd. 

The  plea  was   substantially  and    palpably  bad,  and  the 

proper  course  for  the  plaintiff  was  to  demur. 

Lord  Denman  C.  J. — If  this  had  been  an  application 
by  a  party  to  amend  his  own  proceedings  merely,  before 
subsequent  proceedings  had  been  taken  by  his  opponent, 
it  would  not  be  disputed  that  a  judge  might  impose  such 
terms  as  he  thought  proper.  The  question  is,  whether  he 
has  the  same  discretion,  and  may  fix  the  amount  of  costs, 
where  the  application  is  to  amend  pleadings  after  they  have 
been  demurred  to.  I  think  the  only  question  is,  whether 
the  learned  judge  bad  discretion  to  fix  the  amount  of 
costs.  I  certainly  think  he  had.  There  are  many  cases 
where  it  would  be  most  beneficial  to  allow  such  a  discre- 
tion. Collins  V.  Aaron  {b)  is  an  authority  for  our  decision. 
I  do  not  say  that  I  should  have  come  to  the  same  conclu- 
sion which  has  been  come  to  in  this  case.  I  understand 
from  the  Master  that  it  is  not  unusual  to  allow  amend- 
ments on  payment  of  costs  of  part  of  the  proceedings  only, 
and  a  difference  of  opinion  as  to  the  mode  of  exercising  a 
discretion  will  certainly  not  justify  our  interference. 

Patteson  J. — 'I  confess  that  I  am  unable  to  see  the 
reason  why  the  amount  of  costs  was  fixed  at  65.  Sd>,  but 
the  only  question  is,  whether  the  learned  judge  had  not  the 
power  to  make  this  order.  In  Wall  v.  Lyon(a)  the  order 
made  at  chambers  was  to  allow  an  amendment  without 
payment  of  any  costs,  and  the  Court  sanctioned  the  order. 
If  an  amendment  may  be  allowed  without  payment  of  costs 
at  all^  surely  it  may  be  allowed  on  payment  of  a  certain 
amount  of  costs. 

D.  Rule  discharged. 

(a)  9  BiDg.  411.  {b)  6  Dowl.  P.  C.  4S3. 
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Mary  Lank  t;.  Goodwin  (h). 

A  marriage  by  TROVER. 

afej^^ame^'^       Pleas:  1.  Not  guilty.    9.  Not  possessed.    3.  Leave  and 
18  valid.  licence. 

Issue  on  the  two  first  pleas,  and  on  the  replication  tra- 
versing the  last  plea. 

On  the  trial  of  the  cause  before  Patteson  J.  at  the  Glou- 
cestershire Spring  Assizes,  1842,  evidence  was  offered  to 
shew  that  the  plaintiff  was  the  wife  of  one  George  Rudman^ 
and  the  question  as  to  this  depended  on  the  validity  of 
another  marriage  which  he  had  contracted  some  years  ago 
by  licence  under  the  name  of  George  Neate,  a  name  b; 
which  it  did  not  very  distinctly  appear  that  he  had  ever 
been  known  previously.  The  first  marriage  had  taken 
place  in  1814,  and  the  second  in  182)3,  and  just  before  the 
first  marriage  he  had  been  apprehended  by  the  name  of 
"  George  Neate,*'  as  the  putative  father  of  a  child,  of  which 
his  first  wife,  when  a  single  woman,  was  pregnant  For 
the  defendant  it  was  contended,  that  the  first  marriage  by  a 
false  name  was  void,  and  consequently  that  the  second 
marriage  was  good,  and  Rex  v.  Tibshelf{b)  was  cited. 
The  learned  judge  however,  on  the  authority  of  Cope  v. 
Burt  (c),  held  that  a  marriage  by  licence  was  not,  like  a 
marriage  by  bans,  invalidated  by  the  use  of  a  false  name* 
Verdict  for  the  plaintiff. 

Talfourd  Serjt.  in  the  Easter  Term  following  obtained 
a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection. 

£rle  and  W.  J.  Alexander  appeared  to  shew  cause,  but 
the  Court  called  upon 

Creates  contrd.    This  case  is  distinguishable  from  Cope 
v.  Burt  (c)  and  from  Rex  v.  Burton  upon  Trent  {d),  for  in 

(«)  Decided  in  Hilary  Vacation  (c)  1  Phil.  224. 

last  (Feb.  6).  {d)  3_M«u.  fc  3.  537. 

(6)  1  B.  &  Ad.  190. 
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both  those  cases  the  false  name  in  the  licence  was  one  by  1843. 
which  the  party  was  known  at  the  time  of  obtaining  the 
licence.  The  licence,  being  in  aubstitution  of  bans, 
should  follow  the  same  rules.  In  Rex  v.  Beck  (a)  it  was 
held  that  the  addition  of  a  parish  to  the  parishes  in  the 
licence,  where  the  marriage  might  be  solemnised,  did  not 
titiate,  because  the  place  was  immaterial ;  from  which  it 
appears  to  follow,  that  a  wrong  name,  which  certainly  is 
material,  would  vitiate.  The  assumption  of  a  false  name 
would  enable  a  party  to  commit  fraud,  as  by  marrying  under 
age,  without  detection.  The  object  of  registering  mar- 
riages for  the  purposes  of  evidence  will  be  entirely  defeated, 
if  a  party  may  be  married  in  a  false  name.  In  this  view 
such  a  marriage  may  be  considered  a  fraud  on  the  law, 
which  requires  the  true  name  for  the  purposes  of  evidence ; 
a  fraud  ou  the  wife»  as  it  may  prevent  dower ;  a  fraud  on 
the  children,  as  it  may  raise  doubts  of  their  legitimacy  or 
identity;  a  fraud  on  the  public,  as  it  may  enable  the  party 
to  pass  himself  off  as  unmarried. 

Lord  Demman  C.  J. — ^There  is  no  authority  for  the 
proposition  that  marriage  by  licence  under  a  false  name  is 
void.  The  authorities  say  no  more  than  that  a  marriage  by 
bana  under  a  false  name  is  void.  There  is  no  suggestion 
of  fraud  in  this  case.  It  is  true  that  this  is  not  quite  the 
same  case  as  Cope  v.  Burt  (6),  but  the  language  of  Sir  fV. 
Scott  (c),  when  that  case  was  before  him  in  the  Consistory 
Court,  is  very  general,  in  taking  the  distinction  between  a 
marriage  by  bans  and  by  licence. 

Patteson  J. — I  have  made  inquiries  since  the  trial,  and 
there  is  uo  doubt  that  the  Ecclesiastical  Courts  consider 
the  distinction  taken  in  Cope  v,  Burt{b)  to  be  valid.  If 
fraud  were  practised,  as  if  a  licence  given  to  one  person 
were  made  use  of  by  another,  it  would,  as  is  observed  by 
Sir  W.  Scott  in  that  case,  when  before  the  Consistory 
Court,  be  a  fraud  which  would  entirely  vary  the  question. 

(o)  2  Str.  1160.       (6)  1  Phil.  224.      (c)  1  Hagg.  Cons.  Rep.  434. 
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Coleridge  J. — The  case  of  Cope  v.  Burt  {a)  is  a  very 
strong  authority,  and  Sir  W.  Scott,  referring  to  a  prior  case 
of  Cockburn  v.  Gamault,  there  cited,  observes :  "  That 
case  is  a  clear  decision  upon  this  very  point,  which  it  is  not 
in  the  power  of  this  Court  to  disturb,  if  I  was  so  inclined. 
The  judge  took  the  distinction  between  bans  and  licence, 
which  has  been  noticed  in  the  argument,  that,  in  publica- 
tion by  bans,  it  is  essentially  necessary  that  the  publication 
should  be  in  the  true  name,  as  it  would  otherwise  be  defec- 
tive in  substance,  and  no  one  would  be  put  on  their  guard 
by  such  publication ;  whilst  licence  is  not  of  the  same  noto- 
riety, but  is  granted  by  the  ordinary,  on  the  evidence  which 
he  is  content  to  receive — the  oath  of  the  party  as  required 
by  the  canons  of  the  church.*' 

D.  Rule  discharged. 

(a)  1  Phil.  284. 


ITiursday, 
May  1  ith. 


The  Queen  v.  Greene. 

Immediately  after  the  decision  of  this  case,  which  was 
a  rule  calling  upon  the  attorney  in  the  case  to  pay  the  costs 
of  a  former  rule  for  a  quo  warranto,  on  the  ground  that  he 
was  really  the  relator,  the  following  general  rule  was  read 
in  Court : 

REGULA  GENERALIS.-Coj^f. 

''  It  is  Ordered,  That  in  every  case  in  which  the  Court 
shall  grant  a  rule  for  the  payment  of  costs,  occasioned  by  the 
application  for  any  writ  of  mandamus  or  the  proceedings 
thereon,  or  to  compel  any  person,  not  a  party  to  an  original 
rule,  to  pay  the  costs  of  such  original  rule,  such  rule  for 
costs  shall  be  drawn  up  on  reading  all  the  affidavits  filed  io 
support  of  and  in  opposition  to  the  original  rule. 

By  the  Court." 
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Blanchenay  v.  Burt  and  others*  Wednaday, 

May  17th. 
1 RESPASS  for  assault  and  false  imprisonment.     The  A  ca.  sa.  on  a 

defendant  Burt  and  his  co-defendants«  who  had  acted  as  qq^^qU  re- 

his  attornies,  justified  separately,  but  the  pleas  and  subse-  ^^^  by  scire 

...  ,  ,.  facias  is  not 

quent  pleadings  were  the  same  mutatis  mutandis.  void,  but  irre- 

Plea  by  the  last  mentioned  defendants :  that  in  April,  &^^  ^^h» 
1841,  they  issued  a  ca.  sa.  at  the  request  of  Burt,  in  satis- 
faction of  a  judgment  obtained  by  him  in  March,  1840, 
and  the  trespass  complained  of  was  the  taking  of  the  plaintiff 
in  execution  of  that  writ. 

Replication :  that  the  writ  was  and  is  void,  irregular  and 
of  no  effect,  in  this,  to  wit,  that  it  did  not  issue  within  a 
year  and  a  day  after  the  said  judgment  was  recovered,  as 
in  that  plea  mentioned,  but  issued  after  a  longer  lapse  of 
time  than  a  year  and  a  day  from  the  recovery  of  the  said 
judgment,  that  is  to  say,  a  year  and  thirty  days  from  and 
after  the  recovery  of  the  said  judgment,  to  wit,  upon,  &c.; 
that  the  said  writ  was  the  first  writ  of  execution  issued 
upon  the  judgment,  and  that  the  execution  of  the  judgment 
was  not  hindered  or  prevented  by  a  writ  of  error  or  injunc- 
tion, or  by  a  cesset  executio,  or  by  agreement,  or  by  any 
other  matter  or  thing  whatsoever ;  and  that  the  judgment 
ought  to  have  been  revived  by  a  writ  of  scire  facias,  before 
the  execution  thereof  by  the  writ. 

Rejoinder :  that  the  ca.  sa.,  at  the  time  when,  &c.,  was 
in  full  force,  and  was  not  then  or  at  any  other  time  reversed, 
annulled  or  set  aside. 

Special  demurrer,  on  the  grounds  that  although  the 
plaintiff  in  his  replication  hath  alleged  and  attempted  to 
put  in  issue  that  the  writ  was  void  ab  initio,  irregular  and 
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of  no  effect,  yet  the  defendants  have  not  by  their  rejoinder 
confessed  and  avoided,  or  traversed  and  denied  the  said 
allegation  of  the  plaintiff,  but  have  introduced  and  at- 
BuRT.  tempted  to  put  in  issue  matters  of  fact  not  alleged  nor 
necessary  to  be  alleged*  that  is  to  say,  that  the  writ  at  the 
said  time  when.  See,  was  in  full  force,  and  was  not  then  or 
at  any  other  time  reversed,  annulled  or  set  aside :  and  for 
that,  if  the  writ  was  void,  it  was  of  no  effect  although  not 
set  aside,  and  that  the  rejoinder  is  no  answer  to  the  repli- 
cation to  the  plea,  but  is  evasive  and  argumentative;  and 
for  that  it  is  not  alleged  or  averred  in  the  rejoinder  that  the 
writ  was  in  force  at  the  time  of  the  pleading  of  the  pleas 
or  the  rejoinder,  but  merely  that  it  was  in  force  at  the  time 
when,  8cc. 
Joinder  in  demurrer. 

Fry  in  support  of  the  demurrer  (d).  A  ca.  sa.  issued  on 
a  judgment,  more  than  a  year  and  a  day  old,  and  not  re- 
vived by  scire  facias,  is  a  nullity,  and  not  an  irregularity 
merely.  Mortimer  v.  Pigoti{b),  recognised  in  Filettood^* 
Clement  {c)t  Dickinson  v.  Eyre{d),  and  Goodtitle  d.  Mur^ 
rel  v.  Badtitle(e),  is  an  express  authority  to  this  effect. 
The  execution  in  this  case  has  not  been  suspended  by  the 
agreement  of  the  parties,  as  in  Hiscocks  v.  Kemp{f). 

Hoggins  contril.  The  ca*  sa.  was  voidable  only  and  not 
void  :  Patrick  v.  Johnson{g)  and  Howard  v.  Pitt{h),  where 
RusseWs  case(j)  was  overruled.  The  two  cases  overruling 
RusseWs  case  are  recognised  in  note  (1)  to  Jeffreson  v* 
Morton^  2  Wms.  Saund.  6  a,  and  were  not  cited  in  Morti- 
mer V.  Pigott  (6).    [Patteson  J.  referred  to  Powell  v.  Toy- 

(a)  Daring  the  t«rm  (May  3),         (e)  9  Dowl.  P.  C.  1009. 
before  Lord  Denman  C.  J.,  Patte-         (/)  3  A.  &  £.  676;  iS.  C  6  N. 

son  and  Williams  Js.  &  M.  113. 

(6)  2  Dowl.  P.  C.  615.  (g)  3  Lev.  403. 

(c)  6  Dowl.  P.  C.  508.  (A)  1  Balk.  961. 

(d)  7  Dowl.  P.  0.  791.  (t)  4  Leon.  19t. 
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lor,  cited  by  Baylty  J.  in  Sandon  v.  Proctor  {a),  from        1845. 
I^dd's  Pr.  1129  (9th  ed.).]    There  is  a  diffei-eiit  report  of  g^^^^J^^^ 
Mortimer  v.  Pigott  (b),  in  which  nothing  whatever  appears  v. 

to  have  been  said  by  the  Court  as  to  the  ca.  sa.  being  a 
nullity,  but  the  discharge  of  the  prisoner  is  stated  to  have 
been  granted  on  the  ground  that  no  time  will  bar  a  prisoner 
from  taking  an  objection. 

Fry  in  reply.  A  judgment  not  duly  revived  is  gone  in 
law,  and,  although  sheriffs  and  officers  of  the  Court  may  be 
justified  in  executing  the  writ  notwithstanding,  yet  the 
defendants  who  sue  out  the  writ  are  not  justified. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  an  action  for  assault  and  false 
imprisonment.  Plea  of  justification  under  a  ca.  sa.  Re- 
plication, that  the  ca.  sa.  was  absolutely  void,  having  issued 
on  a  judgment  more  than  a  year  old  without  a  sci.  fa. 
Rejoinder,  that  the  ca.  sa.  was  in  full  force.  Special 
demurrer.  Plaintiff  argues  that  it  is  absolutely  void  for 
this  fault,  relying  on  the  language  of  this  Court  in  ilfor- 
timer  v.  Pigott  (6),  in  which  it  was  so  described.  That 
case,  however,  did  not  require  the  doctrine  now  called  in 
question,  and  is  actually  reported  (c)  without  its  being  laid 
down.  We  are  now  required  to  reconsider  it,  and  are 
satisfied  that  it  is  in  that  respect  erroneous.  The  defect 
amounts  to  an  irregularity,  of  which  the  opposite  party 
might  take  advantage  by  writ  of  error ;  or  ou  application  to 
the  Court  the  writ  of  ca.  sa.  might  be  set  aside,  but  it  is 
not  a  mere  nullity.  Patrick  v.  John$on{d)  and  Howard  v. 
Pitt{e),  which  were  not  adverted  to  in  Mortimer v,Pigott{b), 


(a)  7  B.  &  C.  804.  (d)  3  Lev.  404. 

lb)  4  A.  &E.  363,  D.  (f)  1  Salk.  261. 

(c)  2  Dowl.  P.  C.  615« 
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are  precisely  in  point    The  defendants  are  therefore  enti- 
tled to  succeed  on  this  demurrer. 

D.  Judgment  for  the  defendants. 


The  Queen  v.  The  Poor  Law  Commissioners  (a). 

By  a  local  act  JtLATT  moved  for  a  rule  to  shew  cause  why  a  certiorari 
and  guardians  s^uld  not  issue  to  remove  into  this  Court  a  rule  of  the 

of  the  pansh  p^^^  Law  Commissioners,  bearing  date  the  3d  December, 
of  Brighton  .  .  ^ 

majT  from  time  1841,  directed  to  the  directors  and  guardians  of  the  poor  of 

Sid  n^^w?  ^^^  P*"^'^  ^^  Brighton,  &c.,  whereby  the  Connmissioners 
enlarge  or  alter  prohibited  the  said  directors  and  guardians  from  proceeding 
house.  ^^  carry  into  effect  any  alteration  or  addition  to  the  present 

Held,  that     workhouse  of  the  parish  of  Brighton,  and  from  applying, 
the  Poor  Law        ,  .  , 

Commission-    raising,  or  borrowing  any  money  for  the  purpose  of  pro- 

er»,  under  the    vjjjng  f^j.  t[,g  expense  of  any  such  alteration  or  addition, 

general  con-  ^  ®  . 

trolling  powers  until  the  plans  and  estimates  of  the  expense  thereof  should 

V!//?4  c  76  ^^  submitted  to  the  Commissioners  for  inspection  and  ap- 
had  authority    probation,  and  until  the  same  should  have  been  approved 

to  issue  an  r  i_      i_ 

order  to  the       O"  by  them. 

directors  and         Tijg  grounds  assigned  in  the  notice  of  this  motion  were: 

guardians  to  °  °  ...  .     . 

prohibit  them  — 1.  That  the  Poor  Law  Commissioners   had   no  juns- 

w?th certain"  diction  or  authority  to  make  the  order,  the  directors  and 

projected  al-  guardians  having  been  appointed  under  the  provisions  of 

their  work-  ^  ^^^'  ^>  ^*  clxxix.  (local  and  personal,  public),  and  having 

house,  until  the  powers  vested  in  them  by  that  act.  2.  That  the  order 
the  plans  and  ,     ,  ,       ^  i.  .  ,     i  i  ..... 

estimates  for     was  bad   on   the  face  of  it,  and   shewed   no  jurisdiction. 

the  same  3    rpjj^j  jjjg  Commissioners  had  no  jurisdiction  to  prohibit 

should  be  sub-  .  . 

mitted  to  the    the  directors  and  guardians  from  proceeding  to  carry  into 

ere™nd*ap^°"    ^^^ct  any  alteration,  8lc.  as  above  mentioned. 

proved  by  In  October,  1841,  the  directors  and  guardians  advertised 

for  specifications  and  tenders  relative  to  certain  buildings 
which  they  projected  for  the  enlargement  and  improvement  of 

(a)  Decided  in  Trinity  Term,  184S  (June  8). 
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the  workhouse.    The  Poor  Law  Commissioners  thereupon         1843. 

required  the  plans  and  estimates  to  be  submitted  for  their 

inspection  and  approval.     This  requisition   the  directors 

and  guardians  refused  to  comply  with.   The  Commisioners  ,  The  Poor 

Law  CoifMis- 
thereupon  issued   the   order  in  question,  which   was   as       sionebs. 

follows : — 

''  Whereas  bj  an  act  passed  in  the  5th  year  of  the  reign 
of  his  late  majesty  King  William  the  Fourth  (the  Poor 
Law  Amendment  Act,  stat.  4  &  5  WiU,  4,  c.  76,)  it  is 
among  other  things  enacted,  that,  except  where  otherwise 
provided  by  this  act,  all  the  powers  and  authorities  given  in 
and  by  a  certain  act  of  parliament  passed  in  the  22d  year 
of  the  reign  of  his  late  majesty  King  George  the  Third,  in- 
tituled '  An  Act  for  the  better  Relief  and  Employment  of 
the  Poor/  and  in  and  by  a  certain  other  act  passed  in  the 
59th  year  of  the  reign  of  his  said  late  majesty,  intituled 
'  An  Act  to  amend  the  Laws  for  the  Relief  of  the  Poor,' 
and  all  acts  for  amending  such  acts  respectively,  and  also 
all  the  powers  and  authorities  given  by  every  other  act  of 
parliament,  general  as  well  as  local,  for  or  relating  to  the 
building,  altering  or  enlarging  of  poor*houses  and  work- 
houses, and  to  the  acquiring,  purchasing,  hiring,  holding, 
selling,  exchanging  and  disposing  thereof,  or  of  land  whereon 
the  same  may  have  been  or  may  hereafter  be  erected,  and 
of  preparing  such  houses  for  the  reception  of  poor  persons, 
and  the  dieting,  clothing,  employing  and  governing  of  such 
poor,  and  the  raising  or  borrowing  of  money  for  any  of  the 
purposes  aforesaid  and  for  repaying  the  same,  and  all 
powers  of  regulating  and  conducting  all  other  workhouses 
whatsoever,  and  of  governing,  providing  for  and  employing 
the  poor  therein,  and  all  powers  auxiliary  to  any  of  the 
powers  aforesaid,  or  in  any  way  relating  to  the  relief  of  the 
poor,  shall  in  future  be  exercised  by  the  persons  authorised 
by  law  to  exercise  the  same,  under  the  controul  and  subject 
to  the  rules,  orders  and  regulations  of  the  said  Commis- 
sioners {a)  :  And  whereas  we  the  Poor  Law  Commissioners 

(a)  The  order  so  far  is  a  recital  of  s.  21  of  stat.  4  &  5  WiU*  4,  c.  76. 
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iSiS.  have  been  infoimed  that  the  directors  and  guardians  of  the 
poor  of  the  parish  of  BrightheimstODe  propose  to  mike 
certain  alterations  and  additions  to  the  present  workhouse, 
i^rv!!^ic  ^^**  ^^^  ''^^  caused  certain  plans  and  estimates  of  expeiH 
diture  to  be  made  for  such  additions  and  alterations,  and 
we  have  required  the  said  directors  and  guardians  to  submit 
the  same  for  our  inspection  and  examination,  so  that  we 
might  express  our  judgment  on  the  necessity  and  proprietjr 
thereof,  but  the  said  directors  and  guardians  have  refused 
so  to  do :  Now  therefore,  by  virtue  of  the  powers  and 
authorities  conferred  upon  us  by  the  aforesaid  act,  we  do 
hereby  prohibit  and  forbid  the  said  directors  and  guardissi 
from  proceeding  to  carry  into  effect  any  alteration  or  id- 
dition  to  the  said  workhouse^  and  from  applying,  raising, 
or  borrowing  any  money  for  the  purpose  of  providing  for 
the  expense  of  any  such  alteration  or  addition,  until  the 
plans  and  estimates  of  the  expense  thereof  shall  be  sub- 
mitted to  the  Poor  Law  Commissioners  for  inspection  snd 
examination,  and  until  the  same  shall  have  been  appro?ed 
of  by  them." 

Under  section  204  of  the  local  act,  the  directors  snd 
guardians  are  authorised  ''  from  time  to  time,  when  and  si 
they  shall  find  it  necessary,  to  alter,  enlarge,  extend  and 
repair  the  house  already  erected  for  the  use  of  the  poor  of 
the  said  parish  of  Brighthelm stone,  or  to  erect  such  other 
houses  or  buildings  for  the  better  receiving,  employing  and 
maintaining  such  poor,  and  to  pay  for  the  same  out  of  the 
rates  to  be  from  time  to  time  raised  for  the  relief  of  the 
poor  of  the  said  parish." 

Sir  F.  Pollock  A.  G.,  and  Tomlinson  shewed  cause  (i), 
and  relied  upon  sections  15,  21,  £2,  23,  24  and  25  of  the 
Poor  Law  Amendment  Act,  as  controlling  the  proyisioo 
of  the  local  act. 

(a)  June  Sd,  1849,  before  Lord  i^fisMia  C.  J.,  P«/<aoav  WiUim 
and  Coleridge  Js. 
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Plati  and  Kelly  control  contended  that  power  of  con-        i843, 
troul^  with  respect  to  workhouse  building  expenditure,  was 
given  to  the  Poor  Law  Commissioners  in  those  cases  only  in 
which  they  themselves  originated  the  erection  or  enlarge-  ^  The  Poor 
ment  of  a  buildingi  on  account  of  the  unwillingness  of  the      sioners. 
parish  to  originate  the  same,  and  that  it  did  not  apply 
to  cases  where  the  parish  had  taken  the  initiative.     They 
also  contended  that  the  Commissioners  had  no  right  to 
inhibit  the  prosecution  of  the  works  until  the  plans  were 
submitted  to  them,  but  that  they  should  have  applied  either 
for  an  injunction  to  restrain  the  directors  from  proceeding, 
or  for  a  mandamus  to  compel  the  production  of  the  plans 
required. 

Cur»  adv.  vull. 

Lord  Denman,  C.  J.  now  delivered  the  judgment  of  the 
Court,  and  said  the  Court  was  of  opinion  that  it  was  not 
necessary  for  the  Commissioners  to  resort  to  either  man- 
damus or  injunction,  and  that  there  was  no  ground  for 
quashing  their  order. 

D.  Rule  discharged. 


CuLPEPBR  V.  Joy  (a). 

JlLATT  obtained  a  rule  calling  upon  the  plaintiff  to  shew  The  protection 
cause  why  the  defendant  should  not  be  discharged  out  of  a  debtor^under 
the  custody  of  the  Marshal  of  the  Queen's  Bench  Prison,  8tat5&6  VicU 
as  to  the  execution  at  the  suit  of  the  plaintiff.  merely  pro- 

Tbe  defendant  had  been  taken  in  execution  at  the  suit  of  ^^f"  ^'"^  ^'""^ 

future  process, 
the    plaintiff  on    the    15th    June,    1841.        On   the  26th  and  does  not 

November  last,   defendant  presented    his  petition  to  the  adisdianre 
Court  of  Bankruptcy  for  protection  under  stat.  5  &  6  Vict,  out  of  custody 

c.  Il6,  s.  1.     On  the  same  day  he  obtained  his  interim  previously eze- 

cuted. 
(a)  Decided  in  last  Hilary  Term  (Jan.  30.) 
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1843.  order  for  protection,  and  on  the  14th  January  last«  after 
having  been  examined  by  the  commissioner,  the  defendant 
obtained  the  final  order  of  that  Courts  under  section  4, 
''  for  the  protection  of  the  person  of  the  prisoner  from  all 
process,  and  for  the  vesting  of  his  estate  and  effects'*  in  an 
official  assignee. 

By  the  affidavits  in  answer,  it  appeared  that,  on  the  8th 
July,  184 J,  the  plaintiff,  under  stat.  1  &  2  Vict,  c  110,  ss. 
35,  36  and  37,  had  obtained  a  vesting  order  of  the  Insol* 
vent  Court  against  the  prisoner's  estate. 

Thesiger  shevfed  cause.  The  stat.  5  8c  6  Vict.  c.  Il6| 
s,  J ,  enables  a  Commissioner  of  the  Court  of  Bankruptcy, 
upon  the  filing  of  a  petition,  *'  to  give,  upon  the  filing  of 
such  petition,  a  protection  to  the  petitioner  from  all  pro- 
cess whatever,  either  against  his  person  or  his  property  of 
every  description,  which  protection  shall  continue  in  force, 
and  all  process  be  stayed^  until  the  appearance  of  the  peti- 
tioner in  Court  as  hereinafter  provided;  and,  upon  the 
presentation  of  any  such  petition,  all  the  estate  aud  effects 
of  the  petitioner  shall  forthwith  become  vested  in  the 
official  assignee,  who  shall  be  nominated  by  the  Commis- 
sioner acting  in  the  matter  of  the  said  petition."  The  4th 
section  also  says  that  the  final  order  *^  shall  be  for  the  pro- 
tection of  the  person  of  the  petitioner  from  all  process,  and 
for  the  vesting  of  his  estate  and  effects  in  an  official  assignee 
to  be  named  by  such  Commissioner."  Not  a  word  is  intro- 
duced with  respect  to  the  discharge  of  persons  already  in 
custody.  And  the  preamble  itself  recites  merely, ''  Whereas 
it  is  expedient  to  protect  from  all  proceedings  against  the 
person  such  persons  as  have  become  indebted  without  any 
fraud,  &c."  This  provision  cannot  extend  to  authorise  the 
discharge  of  a  prisoner  already  in  custody  under  process ;  it 
merely  protects  against  future  process.  The  prisoner  must 
obtain  his  discharge  under  the  Insolvent  Act,  stat.  1  &  2 
Vict.  c.  110,  in  the  ordinary  way.     The  Insolvent  Court  is 
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not  done  away  with  by  stat.  5  &  6  Vict,,  and  the  estate        1843. 
of  the  prisoner  had  become  vested  in  the  official  assignee 
of  the  Insolvent  Court,  before  the  prisoner  made  his  appli- 
cation to  the  Court  of  Bankruptcy. 

Piatt  and  B.  Bayly  contra.  The  policy  of  the  act  was 
to  libi!rate  every  prisoner  after  his  cessio  bonorum,  and  the 
language  of  the  act  is  large  enough  to  include  discbarge 
from  process  executed,  as  well  as  protection  against  future 
process. 

Lord  Denman  C.  J. — The  case  is  quite  clear,  the  pro- 
cess contemplated  by  the  act  is  future  process. 

PATTESON  J. — If  the  Stat.  5  &  6  Fict.  c.  Il6,  was  to 
repeal  the  prior  statute,  the  legislature  should  have  said  so. 
I  think  the  protection  order  under  the  latter  statute  is,  for 
the  purposes  of  the  present  question,  like  the  freedom  from 
process  for  forty-two  days,  given  to  a  bankrupt  on  his  sur- 
render, under  stat.  6  Geo  A,  c.  16,  s.  1 17,  which  did  not  apply 
at  all  to  the  case  of  a  party  actually  in  custody.  Where  a 
party  is  in  custody,  I  think  that  the  stat.  5  &  6  Vict.  c.  116, 
leaves  him  to  get  his  discharge  under  the  Insolvent  Act. 

Coleridge  J. — This  point  has  been  before  me  at 
chambers  once  or  twice,  and  I  thought  it  clear  that  pro- 
tection from  process  was  an  entirely  different  thing  from 
discharge  out  of  custody. 

D.  Rule  discharged. 


VOL.  111. — G.  D.  s  s 
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1843. 

^  .     ,  Dob  d.  Timmis  v.  Steele  and  another. 

Wednesclayp 

May  uih.     Ejectment  for  premises  in  Cheshire.    The  plaintiff 

Demise  to  . 

"  H,  T.f  her     claimed  as  heir  at  law  of  Hannah  Timmis  under  a  lease 

heirs  and  as-    ^f  j  75^5  ^    ^,j,ich  Sir  Thomas  Broushion  demised  the  pre- 

signs,  to  hold        ...  .        .  . 

to  the  said  H,  mises  in  question  "  to  Hannah  Timmis,  her  heirs  and 
signs  for  and*"  assigns,  to  have  and  to  hold  to  the  said  Hannah  Timmis 
during  the        and  her  assigns  for  and  during  the  natural  life  of  George 

natural  life  of  .,,.        .   „ 
O.  T"  Itmmis. 

He/c/,1,  that       At  the  trial  before  Coltman,  J.,  at  the  Cheshire  Spring 
the  habendum  . 

could  not         Assizes,  1842,  it  was  contended  for  the  defendants  that  the 

aUo'^^ethe  habendum  in  the  lease  controlled  the  granting  part,  and  that 

the  effect  therefore  the  heir  at  law  of  the  lessee  did  not  take  the 

give  to  H.  T.  cs^^^^  ^3  special  occupant,  but  that  the  representatives  of 

an  estate  in  the  lessee  were  entitled.    The  jury,  under  the  direction  of 

to  the  intea-  ^^^  learned  judge,  found  a  verdict  for  the  plaintiff,  and  leave 

tion,  and  that  ^j^g  given  to  the  defendants  to  move  to  enter  a  nonsuit. 

the  office  of  ^ 

the  habendum 

being  to  qua-        Evans  in  the  Easter  Term  following  obtained  a  rule 

liiV  and  CX"  a^>_  _ 

plain  the  pre-  accordingly.  He  cited  2  Bl.  Com.  298 — **  The  office  of 
mises,  pro-       tj^^  habendum  is  properly  to  determine  what  estate  or  inte- 

vided  It  be  not  .  r     tr      ^ 

contradictory,  rest  is  granted  by  the  deed,  though  this  may  be  performed 
Ihe  iTabfndum  ^"^  sometimes  is  performed  in  the  premises.  In  which 
^  for  and  dur-  case  the  habendum  may  lessen,  enlarge,  explain  or  qualify, 
life  of^G.  IV'  ^"^  ^^^  totally  contradict  or  be  repugnant  to  the  estate 
must  ^®  ^et  in  granted  in  the  premises."  He  cited  also  Altham's  czse  (a), 
meaning ofthe  where  it  is  said,  ''If  a  man  gives  land  to  one  and  his  heirs, 

word  "  heirs  habendum  to  him  and  the  heirs  of  his  body,  he  shall  have  but 
m  the  pre-  . 

mises,  so  as  to  an  estate  tail  and  no  fee  expectant,  for  the  habendum  qualifies 

wf designated  ^^^  general  words  precedent,"  and  Pilsworih  v.  Pyet  (6). 
take  as  spe- 
cial occupant,      Jervis  now  shewed  cause  (c).     The  plaintiff  took  as  spe- 
and  not  as  \  '  tr  ■ 

scent^^  ^®"  (a)  8  Rep.  154  b.  vacation  (May  12),  before  Lord 

2.  But  that        W  S*""  T*  Jones,  4.  Denwan    C.    J.,     Patteson  and 

as  under  the  (c)  On   a   furnrjcr  day   in   this       Williams  Js. 

words  **  heirs 

and  assigns^  in  the  premises  there  would  be  a  special  occupant,  whereas  under  the  words 
**  assigns"  in  the  habendum  there  would  not,  this  part  of  the  habendum  was  contradic- 
tory to  the  premises,  and  must  be  rejected. 
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cial  occupant.  The  office  of  the  habeDdum  ''  is  only  to  1843. 
limit  the  certainty  of  the  estate  granted ;  therefore  no 
person  can  take  an  immediate  estate  by  the  habendum  of 
a  deed,  where  he  is  not  named  in  the  premises,  for  it  is  in 
the  premises  of  a  deed  that  the  thing  is  really  granted." 
Cruise,  Dig.  title  xxxii.  **  Deed/'  ch.  xxi.  s.  67«  In  this 
case  the  habendum  is  repugnant  to  the  premises,  and  can- 
not have  any  effect:  Plowd.  153;  Goodtitk  v.  Gibbs{a). 

JEvans  and  E.  V.  Williams  contrd.  The  question  is, 
whether  the  habendum  does  not  limit  the  estate  to  the 
lessee  and  her  assigns,  so  that  it  will  go  to  her  personal 
representatives,  instead  of  to  her  heir  as  special  occupant. 
The  habendum  cannot  be  rejected  here,  for,  if  it  be,  then 
the  fee  would  pass  under  the  premises,  contrary  to  the 
manifest  intention  of  the  grantor.  Since  therefore  the  ha- 
bendum must  be  looked  at  to  qualify  the  premises,  its 
effect  must  be  taken  altogether,  and  its  proper  effect  is  to 
limit  the  certainty  of  the  estate ;  Co.  Litt.  6  a.  It  is  con- 
ceded that  the  habendum  is  void  if  it  is  repugnant  to  the 
premises.  But  here  it  is  not  repugnant,  for  the  same 
estate  is  taken  under  the  premises  and  the  habendum,  viz. 
an  estate  pur  autre  vie.  The  only  question  is,  whether  the 
estate  is  to  be  liable  to  specialty  debts  only  or  debts  gene- 
rally. In  Filsworth  v.  Pyet  (6),  there  was  a  demise  **  to 
Pyet  and  his  heirs,  habendum  to  him  and  his  heirs  for 
three  lives,"  and  the  Court  held,  that  *'  the  lease  is  good 
against  the  successor,  for  the  habendum  expounds  the  pre- 
mises, and  there  is  no  repugnancy,  for  the  lessee  and  his 
heirs  shall  take  as  in  the  premises,  but  shall  take  only  for 
three  lives  as  in  the  habendum."  They  also  cited  Spyve  v. 
Topham{c):  (see  the  case  stated  in  the  judgment.) 

Cur.  adv.  vult. 

(tf)  5  B.  &  C.  709 ;  5.  C.  8  D.  (6)  Sir  T.  Jones,  4, 

&  R.  502.  (c)  3  East,  115. 

S  S  2 
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1843.  Lord  Denman  C.  J.,  dow  delivered  the  judgment  of 

^^'^^^       the  Court  as  follows  : — The  question  in  this  case  is,  what 

d.  effect  ought  to  be  given  to  the  habendum  in  an  indenture 

Tim  MIS       ^f  lease.     The  words  are.  Sir  Thomas  Broughton  demises, 

Steele.       &c.  "  to  Hannah  TimmiSt  her  heirs  and  assigns,  to  hold 

to  the  said  Hannah  Timmis  and  her  assigns  for  and  during 

the  natural  life  of  George  Timmis.** 

It  is  clear  that  the  habendum  cannot  be  rejected  alto- 
gether, for  the  effect  of  that  would  be  to  give  an  estate  in 
fee  to  Hannah  Timmis,  whereas  the  estate  intended  to  be 
given  her  is  for  the  life  of  George  Timmis,  and  the  proper 
office  of  the  habendum  being  to  limit,  explain  or  qualify 
the  words  in  the  premises,  provided  it  be  not  contradictory 
or  repugnant  to  them,  no  doubt  can  be  entertained  but 
that  the  words  '^  for  and  during  the  natural  life  of  George 
Timmis"  must  be  allowed  to  limit  the  duration  of  the 
estate,  and  to  explain  and  qualify  the  meaning  of  the  word 
'^  heirs"  in  the  premises,  so  as  to  make  the  person  desig- 
nated by  that  word  take  as  special  occupant,  and  not  as 
heir  by  descent. 

But  the  question  arises  upon  the  other  words  in  the  ha- 
bendum, namely,  ''to  Hannah  Timmis  and  her  assigns'* 
Under  these  words  there  would  be  no  special  occupant, 
but  the  estate  on  the  death  of  Hannah  Timmis  would  be 
personal  assets,  by  virtue  of  the  statutes  £9  Car.  2,  c.  S, 
8.  12,  and  14  Geo.  2,  c.  20,  s.  9>  whereas  under  the 
words  in  the  premises,  ^'  to  Hannah  Timmis,  her  heir$ 
and  assigns/'  there  is  a  special  occupant,  namely,  her  heirs. 
These  words  in  the  habendum  are  therefore  manifestly 
contradictory  and  repugnant  to  the  words  in  the  premises, 
and  must  according  to  the  general  rule  of  construction  in 
such  cases  be  disregarded. 

The  only  case  cited  on  the  side  of  the  defendants  was 
that  of  Spyve  v.  Topham  (a),  in  which  the  words  in  the 
premises  were  ''  to  J.  Topham,  his  heirs  and  assigns,"  and 

(a)  3  East,  115. 
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those  in  the  habendum  "  to  G.  Bass,  his  heirs  and  assigns;*'  1843. 
the  deed  was  a  release,  and  the  lease  for  a  jear  was  to 
G.  Bass,  In  the  release  Bass  was  described  as  a  trustee 
for  Topham.  The  words  "  J,  Topham"  in  the  premises 
were  obviously  a  clerical  error :  if  effect  had  been  given  to 
them,  nothing  could  have  passed  to  any  one  by  the  release, 
and  the  whole  object  of  the  parties  would  have  been  de- 
feated. The  Court  therefore  read  the  release  as  if  the 
words  in  the  premises  had  been  **  G.  Bass.*'  The  case 
was  determined  on  the  peculiar  circumstances  of  it,  and  is 
DO  rule  for  any  case  not  precisely  like  it. 

We  are  clearly  of  opinion  that  the  rule  for  a  nonsuit 
must  be  discharged. 

D.  Rule  discharged. 


CoLLis,  Assignee  of  an  Insolvent,  v.  Stone.  Friday, 

^  May  12th. 

Assumpsit  for  money  had  and  received.  The  operation 

Plea,  non  assumpsit.     Issue  thereon.  ^  ^  ^j  ^  33* 

At  the  trial    before  Gumey   B.   at   the  Sussex  Spring  making  war- 

*.         ,^^^1  II         tiri.  rants  of  attor- 

Assizes,  1843,  the  question  was,  whether  the  defendant  was  „gy  ^oid 

entitled  to  the  proceeds  of  an  execution  on  a   judgment  against  the 

^  )J_  assignee  of  an 

against  the  msolvent  on  a  warrant  of  attorney.     The  war-  insolvent,  un- 

rant  of  attorney  was  executed  by  the  insolvent  in  1834,  but  [^^ui/^ 

it  was  neither  Aled,  nor  judgment   entered  on  it,  within  filed  or  judg- 

twenty-one  days  from  its  execution.    Judgment  was  entered       ^^  ^|,^^ 

up  in  October,  1840,  and  the  execution  issued  a  few  days  within  twenty- 

afterwards.     The  insolvent  filed  his  petition  in  November,  execution,  ex- 

1840,  and  a  vesting  order  against  his  estate  was  obtained  P*"^    *"^^"" 

.  gui»^  1838, 

in   the  December  following.      For  the   defendant  it  was  and  the  suc- 

contended  that,  as  the  operation  of  statute  7  Geo.  4,  c.  57,  ment°onThe  *" 
by  the  provisions  of  which  a  warrant  of  attorney  given  by  subject,  i  &  9 

an  insolvent  was  void  against  his  assignee,  unless  it  should  ^  ^q  did  not 

come  into 
operation  until  the  1st  October  following. 
Htldy  wliere  a  warrant  of  attorney  given  in  1834  was  not  filed,  nor  judgment  entered 
up  until  October,  1840,  that  it  was  void  against  the  assignees  of  the  Insolvent  Court, 
notwithstanding  the  interval  during  which  there  was  no  provision  on  the  subject. 
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1843.  be  filed,  or  judgment  entered  on  it,  within  twenty-one  days 
after  execution,  expired  on  the  l6th  August,  J  838 (a),  and 
the  subsequent  statute,  1  &  2  Vict.  c.  1 10,  did  not  come  into 
operation  until  the  1st  October  of  that  year,  there  was  ao 
interval  during  which,  there  being  no  provision  in  force  on 
the  subject,  the  warrant  of  attorney  in  this  case  bad  become 
valid,  so  as  to  establish  the  right  of  the  defendant  as  exe- 
cution creditor.  Verdict  for  the  plaintiff.  Leave  was  given 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Thesiger,  in  the  Easter  Term  following,  obtained  a  rule 
accordingly. 

J.  M.  Cobbeti  shewed  cause.  This  rule  was  obtained  on 
the  ground  that  for  a  short  interval,  between  the  l6th  Au- 
gust, 1838,  and  the  1st  October,  1838,  there  was  no  law  in 
operation  extending  the  provisions  of  the  statute  3  Geo,  4, 
c.  S9,  s.  'iy  with  respect  to  fraudulent  warrants  of  attomeji 
to  the  case  of  an  insolvent;  and  that  a  judgment  on  a  war- 
rant of  attorney,  executed  before  the  passing  of  statute  1  & 
2  Vict.  c.  1 10,  but  entered  up  long  after  that  act  came  into 
operation,  is  valid  against  the  assignees  of  an  insolvent 
debtor.  A  reference  to  dates  will  determine  this  questioo. 
The  warrant  of  attorney  in  this  case  was  executed  in  1834. 
At  that  time  the  statute  7  Geo.  4,  c.  57,  was  in  operation. 
The  warrant  of  attorney  was  not  then  filed,  nor  was  judg- 
ment entered  up,  within  the  twenty-one  days.  It  was 
therefore  invalid  against  the  assignee  of  an  insolvent  in  the 
then  existing  state  of  the  law. 

But  it  will  be  said  that  the  plaintiff's  tide  accrues  under 
statute  1  &  2  Vict.  c.  1 10,  and  that,  although  it  contains 
precisely  the  same  provision  which  is  to  be  found  in  the 
statute  5  Geo.  4,  c.  6l,  s.  l6,  which  was  the  statute  that  ex- 
tended the  provisions  on  this  subject  in  the  Bankrupt  Act, 

(a)  Stat.  7  Geo  4,  c.  57,  was  con-  thence  to  the  end  of  the  next  ses- 
tinued  by  stat.  6  &  7  WUL  4,  c.  44,  sion  of  parliament."  That  session 
to  the  Ut  June,  1837,  "  and  from      ended  the  16th  August,  1886. 
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Statute  3  Geo.  4,  c.  39^  s.  2,  to  warrants  of  attorney  given  by 
insolvents^  it  is  not  retrospective.  But  that  statute^  it  is 
submitted,  includes  warrants  of  attorney  executed  before 
its  passing,  as  well  as  subsequently.  In  the  same  manner 
Lord  TenterderCs  Act  (stat.  9  Geo  4,  c.  14),  was  held  to 
apply  to  parol  acknowledgments  made  before  its  passing : 
Towler  v.  Chatterton  {a).  Although  the  legislature  has 
declared,  by  repeated  enactments,  that  warrants  of  attor- 
ney not  filed,  and  upon  which  no  judgment  has  been 
entered  up,  shall  be  invalid  against  the  assignee  of  an  in* 
solvent,  it  must  be  contended  on  the  other  side,  that  all 
such  warrants  of  attorney,  executed  before  statute  1  &  2 
Vici.  c.  ]  10,  are  rendered  valid.  As  to  the  interval  between 
the  I6th  August,  1838,  and  the  1st  October  in  the  same 
year,  conceding  that  there  was  no  law  then  in  operation 
rendering  warrants  of  attorney  void  as  against  an  insolvent 
assignee,  it  does  not  affect  the  present  question.  Here 
the  warrant  of  attorney  was  given  years  before,  and  its  in- 
validity was  complete  before  that  interval  commenced. 
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Bagley  on  the  same  side  was  not  heard. 


Petersdorff*  control.  If  there  has  been  any  interval 
during  which  the  warrant  of  attorney  was  good,  notwith- 
standing the  omission  either  to  file  or  to  enter  up  judg- 
ment, the  right  of  the  assignee  is  defeated.  In  conse- 
quence of  that  interval,  statute  1  &  2  Vict.  c.  110,  is  as  it 
were  a  new  enactment  on  the  subject  altogether.  If  judg- 
ment had  been  entered  up  during  the  interval  itself,  could 
it  have  been  questioned  by  the  assignee?  If  the  statute  of 
Victoria  had  never  passed,  could  the  assignee  have  inter- 
posed under  the  prior  acts?  Statute  3&4Fic/.  c.  b9,  rela- 
tive to  executions  against  bankrupts,  has  been  held  to  be 
retrospective,  but  that  was  on  account  of  its  being  in  pari 
materia  with  statute  6  Geo.  4,  c.  1 6,  s.  82,  which  contained 
express  words  to  indicate  its  retrospective  operation  ;   see 

(a)  3  M.  &  P.  619. 
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Luckin  V.  Simpson  (a),  Edmonds  v.  Lawley{b),  Moore  v. 
Phillips  {c). 

Lord  Denman  C.J. — I  think  the  verdict  was  perfectly 
right.  I  agree  that  the  60th  sectioD  of  statute  1  8c  2  Fid. 
is  to  be  taken  as  a  new  enactment,  but  it  is  to  be  taken  in 
connection  with  prior  acts.  Section  60  enacts  that  '^  the 
last  mentioned  act  (stat.  3  Geo.  4,  c.  39)  shall  extend  to  the 
provisional  or  other  assignee  or  assignees  of  every  prisoner 
whose  estate  shall,  after  the  expiration  of  twenty*one  days 
next  after  his  execution  of  such  warrant  of  attorney,  or 
giving  of  such  cognovit  actionem  as  therein  mentioned,  be 
vested  in  the  provisional  assignee  of  the  said  Court  for  the 
Relief  of  Insolvent  Debtors,  by  virtue  of  this  act,  as  if  the 
last  mentioned  act  had  been  expressly  herein  enacted,"  &c. 
What  is  the  only  future  event  which  the  section,  according 
to  its  grammatical  construction,  appears  to  contemplate? 
It  is  the  vesting  of  the  estate.  That  event  has  occurred  in 
this  case  without  the  creditor  having  attended  to  those  re> 
quisitions,  a  compliance  with  which  alone  would  render 
the  warrant  of  attorney  valid. 


Patteson  J.^ — My  only  doubt  arose  on  comparing  the 
Goth  section  of  the  statute  of  Victoria  with  the  original  pro- 
vision in  statute  5  Geo.  4,  c.  6l,  s.  l6,  and  with  statute  7 
Geo.  4,  c.  57,  s.  33.  The  language  of  the  three  sections 
appears  to  be  the  same;  and  it  might  be  a  very  serious 
question,  whether  a  warrant  of  attorney,  given  before  the 
first  of  those  acts  passed,  would  be  affected  by  its  opera* 
tion,  the  creditor,  when  he  took  it  as  a  security,  not  having 
then  the  slightest  reason  to  suppose  that  it  would  ever  be 
put  in  jeopardy  by  the  claim  of  an  assignee  under  the  In- 
solvent Court.  The  present  case  however  is  very  different. 
There  is  no  hardship  here  (though  that  would  not  iufla- 
cnce  us  in  our  interpretation  of  the  act),  for  when  this  war- 


(a)  6  Biiig.  N.  C.  355. 

[b)  6  M.  &  W.  2a5. 


(i)  7  M.  &  W.  536. 
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raDt  was  taken,  statute  7  Geo.  4  was  in  operation,  under 
which  it  was  quite  plain  that  this  warrant  of  attorney  might 
be  rendered  worthless,  unless  it  were  filed,  or  had  judg- 
ment entered  upon  it,  within  the  requisite  period.  It  is 
true  that  act  expired  before  the  subsequent  statute  came 
into  operation.  There  certainly  was  an  interval  during 
which  no  act  was  in  operation  on  the  subject,  but  I  do  not 
see  how  that  is  material,  unless  as  to  warrants  taken  in  that 
interval.  This  was  given  many  years  previously.  I  think 
the  verdict  is  quite  right. 
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Williams  J. — It  is  not  correct  to  say  that  the  Court 
must,  in  order  to  invalidate  this  warrant  of  attorney,  give  a 
retrospective  effect  to  statute  1  &  2  Vict,,  for  that  is  putting 
the  case  as  if  there  had  been  no  previous  enactment  in  force 
at  the  time  the  warrant  was  given. 

D.  Rule  discharged. 


Wylie  v.  Birch,  Bart.  Sf'^S 

Case  for  a  false  return.    The  declaration  stated  that  here-  Case  against 

sheriff  for  a 
tofore,  to  wit,  on  the  24th  November,   1841,  the  plaintiff  false  return,  to 

recovered  in  this  Court  against  one  Pearson  a  certain  debt,  f,         ',  ^  ^' 

®  ...  "*®  goods  re- 

damages  and  costs,  that  thereupon  the  plaintiff  issued  a  fi.  roained  in  his 

fa.    directed  to  the  Chancellor  of  the  county  palatine  of  ^ant^of^'^ 

Lancaster  or   his  deputy,  whereby  the  Chancellor  or  his  buyers. 

A  lea  that 
deputy  was  commanded,  that  by  her  Majesty's  writ  under  the  judgment 

the  seal  of  the  county  palatine,  to  be  directed  to  the  sheriff  ^ason  a  war- 

.     "^  .  rant  of  ntior- 

of  the  county  palatme,  he  should  command  the  sheriff  to  nev,  that  the 

cause  to  be  made  the  said  debt  and  damages,  &c.,  and  that  a\ankr    r™* 

and  that  the 
sale  under  the  writ  took  place  after  the  fiat. 
Special  demurrer  on  the  ground  that  the  plea  was  an  ai*gumentative  plea  of  not  guilty. 
Held,  1.  That  the  aciiun  could  not  be  maintained,  it  appearing  that  no  damage  had 
accrued  to  the  plaintiff,  as,  even  if  the  law  would  presume  some  damage  from  the  de- 
fendant's breach  of  duty,  the  contrary  was  averred  by  the  plea,  and  admitted  by  the 
demurrer. 

2.  Hial  the  pita  was  not  bad  as  amounting  to  the  general  issue,  and  that  it  had  correctly 
negatived  the  pruburoptive  damage  which  appeared  on  the  declaration. 
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he  should  have  the  money  before  the  Queen  at  Westminster, 
&€.,  aud  in  what  manner  the  Chancellor  should  have  exe- 
cuted that  urit,  he  should  make  appear  to  the  Queen  at 
\Ve»imiD«t€r.     That  the  writ  duly  indorsed  was  delivered  to 
ibe  CLiDCflrir.  ti«at  the  Chancellor,  by  her  Majesty's  writ 
bii3t:?  'Jbi  j-til  of  the  county  palatine  then  directed  to  the 
siic'X.  c:m.g;ir^:ed  the  sheriff  to  make  the  debt,  &c.,  of  the 
«::•:•£:^  :«^'  FeLrsiM^ind  what  he  should  do  to  make  known 
u  iti:  vieex  a  £Kr  Chancery  of  Lancashire.     That  the 
%~i  I'.ir-  luz^zrK'i  was  delivered  to  the  defendant  as  sheriff 
..  — aiuasiiATi  ~  be  executed. 

TuLL  uusrvar^.  to  wit,  on  the  25th  November,  1841, 

uk    ii^buiniuc  j:i  such  sheriff  took   in  execution    divers 

^-  './k^  11  /  jiiTN/n.  u  wi\  of  the  value  of  the  monies  directed 

L  .^   o.r^i.  luu  uien  sold  the  goods,  and  made  the  monies 

<    .::r«.*.Lu  u  Jis   .tsvied.     \  et  the  defendant,  disregarding 

i.«  .ui^.  .i^,  r-u  lur 'je  monies  so  made  in  the  said  Court 

-^   r'A^t^^u  :u  Jie  plain ciffy  and  wrongfully,  falsely  and 

.r;.  T!.;-^"^.  t'-urncu  du  dx«s  Queen  in  her  Chancery  of  Lan- 

jr?<;.r  aft-   u  Jie  CJiancellor,  that  he,  the  defendant,  by 

.-  .-:c   .'.    ::c   «r!t  O)  3im  directed,  had  seized  the  goods  of 

.  -^..t.  a>-  ".cat  -uey  remained  in  his  hands  for  want  of 

u  ^i  7.      5'-  ixciAi>  ic  vriiich  premises  the  plaintiff  is  greatly 

..  uT«..  jrt-  .^,:i:»f.i  jrae  means  of  obtaining  the  monies 

^    iu:.t?«««    aau    linjttt'i   a^  be  levied  as  aforesaid,   and 

.^iv..-    a«  -Ox  «:HjiW  jupiki:.  and  the  plaintiff  is  likely  to 

j.^    jn  -vn^f      V  J  ^^  jiajjitJF's  damage.  See. 

•  .u-.-*    "^st*       -'***^   ^**   -iigment   in   the   declaration 

i«^auv:i«Ku   •«»•  ^•«*«''«*'»J  if  *^  1  certain  warrant  of  attorney 

%  v«*«    J«i»*.  J''"-'  >^'^»*"'   «*"  **•"•  ^^'  bankruptcy  by  Pearson 

«aMn«^««>  -»•«•  •«"  «^  *  uc;^-i^nt  ou  a  coguovit  actionem, 

.  ^t     *^-i*:*-v:i:u  iifcv:  or  vielivered,  nor  a   iud$;mcnt 

*.-:••<»  ^*  uiiuiruOiC  ii*er*ely;  and  the  writ  in  the 

^^  *..»•.%«    m.uixyiK^i  ^i*  issued  upon  the  judgment  so 

►%*»   '-^  ur^tt  was,  before  and  at  the  time  of 

,.,-    -.-v  Kifc  jv.n.'iiJfler  mentioned,  a  trader.   That,  to  wit, 

-  •   V.«^jtiKi%  1^*U  he  became  indebted,  &c.,  and 
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being  so  indebted,  he  heretofore,  and  before  the  sale  of  the 
said  goods^  to  wit,  on  the  day  last  aforesaid,  became  a 
bankrupt,  and  before  the  said  sale,  to  wit,  on  the  9th 
December,  1841,  a  fiat  was  issued,  under  which,  to  wit,  on 
the  11th  December,  1841,  he  was  adjudged  bankrupt,  &c., 
and  A.  B,  appointed  assignee,  &c.     Verification. 

Fifth  plea.  This  plea  stated  the  bankruptcy  proceedings 
and  fiat  before  sale  in  the  terms  alleged  in  the  preceding 
plea,  and  then  proceeded  thus,  *'  And  the  defendant  further 
says,  that  the  return  in  the  declaration  mentioned  was  and 
is  as  follows,  (that  is  to  say),  *  By  virtue  of  this  writ  to  me 
directed  and  delivered,  I  have  seized  the  goods  and  chattels 
of  the  within  named  Pearson,  which  said  goods  and  chattels 
of  the  within  named  Pearson  remain  on  my  hands  for 
want  of  buyers.  And  I  do  certify  that,  the  said  Pearson 
having  become  a  bankrupt,  the  said  goods  and  chattels  have 
been  claimed  by  the  assignees  of  the  estate  and  effects  of 
Pearson.' "     Verification,  &c. 

Sixth  plea.  This  plea  was  in  the  same  terms  with  the 
fourth,  except  that  it  alleged  that  the  warrant  of  attorney 
was  given  by  Pearson  by  way  of  fraudulent  prefeience  to 
the  plaintifi;     Verification,  &c. 

Special  demurrer  to  these  pleas,  on  the  grounds  that  they 
are  argumentative  traverses  of  the  defendant's  having  been 
guilty  of  the  grievances  stated ;  that  they  amount  to  not 
guilty ;  and  are  bad  for  not  shewing  that  the  plaintiflf  has 
not  sustained,  and  could  not  possibly  sustain,  any  damage 
whatever  by  reason  of  the  grievances  complained  of. 

Joinder  in  demurrer. 


Martin  in  support  of  the  demurrer(a).  The  fourth  and 
fifth  pleas  seem  to  be  framed  on  the  authority  of  Whitmore 
V.  Robertson  {h) ;  the  point  decided  in  that  case  is  now 
pending  before  the  Court  of  Exchequer  Chamber  in   Skey 


(ci)  Before  Lord  Denman  C.  J.,      the  term,  (April  28.) 
FatUson  and  William  Js.  duriug  (6)  8  M.&  W.  463. 


Wylie 

V. 
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1843.  V.  Carter  (a).  But,  even  if  the  decision  in  Whitmort  v. 
Robertson  (6)  shoald  be  supported  by  the  Court  of  Error, 
these  pleas  are  no  answer  to  this  action.  They  merely 
Birch.  excuse  the  sheriff  for  not  paying  over  the  proceeds  of  the 
fi.  fa.,  but  do  not  excuse  him  for  making  the  false  return. 
The  complaint  of  his  false  return  the  defendant  attempts 
to  answer  by  saying  that  the  plaintiff  has  sustained  no 
damage  thereby.  But  the  law  will  presume  that  the 
defendant's  neglect  of  duty  has  caused  some  damage.  In 
case,  by  a  judgment  creditor  against  the  sheriff,  for  not 
selling  within  a  reasonable  time  after  seizure  under  a  fi.  fa., 
Taunton  J.  refused  to  nonsuit,  although  no  actual  damage 
was  proved,  and  directed  a  verdict  for  nominal  damages, 
which  the  plaintiff  did  not  attempt  to  disturb :  Bales  v. 
Wingjield  (c).  It  is  clear  that  in  this  case  the  false  return 
has  been  productive  of  real  damage,  for  it  precluded  the 
plaintiff  from  suing  out  a  ca.  sa.  until  he  had  issued  a  ven- 
ditioni exponas,  and  obtained  a  return  to  that  writ.  The 
defendant  might  have  returned  nulla  bona  as  in  Wintk  v. 
Freeman  (jd)  \  and  then  the  plaintiff  would  have  been  en- 
abled to  resort  to  a  ca.  sa.  at  once. 

If  the  pleas  are  good  in  substance,  they  are  bad  as  being 
argumentative,  and  amounting  to  the  general  issue  :  Drewe 
V.  Lainson  (e).  In  that  case  the  declaration  by  an  execution 
creditor  against  the  sheriff,  for  falsely  returning  nulla  bona, 
alleged  that  the  sheriff  seized  goods  of  the  value  of  the 
monies  mentioned  in  the  writ,  and  then  levied  the  same 
thereout.  The  plea  stated  that  F.  had  sued  out  a  prior 
fi.  fa.,  which  was  delivered  to  the  sheriff  before  the  plain- 
tiff's writ;  that  the  sheriff,  after  seizing  the  goods  under 
the  plaintiff's  writ,  and  before  they  were  sold  under  the 
same,  seized  them  under  jF.'s  writ,  and  sold  them,  and  that 


(a)  The  judgment  of  the  Court  (c)  2  N.  &  M.  831. 

of  Error  in    this    case    affirmed  (d)  11  A.  &E.5S9;  5.  C  iG. 

Whitmorev.  Robertson.     See  11  &  D.  93. 

M.  &  W.  571.  {e)  11  A.  &  E.  529 ;  5.  C.  3 

(h)  8  M.  &  W   463.  P.  &  D.  245. 
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IV a  writ.   The  plea  was 

I  I  >u  of  the  allegation  that 

^  uiiilor  plaintiff's  writ^such 

I  proceeds  of  which  would  be 

jt.     The  general  issue  in  the 

■  iciiied  that  the  sheriff  sold  under 

I  ^o  do  the  pleas  pleaded. 

:ut.     The  gist  of  the  complaint  is,  that 

it  of  the  debtor,  out  of  which  the  plaintiff's 

.cd,  and  that  the  sheriff  has  not  rendered  the 

.  t  the  plaintiff;  the  complaint  of  the  false  return 

aggravation,  and,  if  it  were  struck  out,  the  decla- 

i  would  still  be  good  :  Benson  v.   Welby{a),  Lewis  v. 

'I'A-  (6),  where  Alderson  B.  during  the  argument  observed, 

-  the  falsehood  of  the  return  is  the   conclusion  of  law,  if 

the  facts  stated  in  the  inducement  are  true ;  not  guilty  puts 

that  fact  in  issue,  which  is  wrongful,  if  the  facts  stated  in 

the  inducement  are  true."    If  the  inducement  is  cut  away, 

the  false  return  is  cut  away  also,  so  far  as  regards  any 

damage  to  the  plaintiff.     In  Dawson  v.    The  Sheriffs  of 

Londo9i  (c),  the  plaintiff  declared  that  he  had  brought  an 

action  against  his  debtor,  and,  for  that  he  did  not  appear  to 

the  action,  had  prosecuted  him  to  outlawry ;  that  by   the 

capias  utiagatum  the  sheriffs  were  commanded  to  inquire 

what  goods  the  debtor  had,  and  to  extend  the  same ;  and, 

although  the  debtor  had  divers  goods,  yet  the  sheriffs  did 

not   extend  them,  and  fraudulently  returned  nulla  bona. 

''Judgment  was  given  against  the  plaintiff;  for  the  Court 

held  that  the  action  would  not  lie  for  the  party  who  was  an 

outlaw, that  because  (<Q  the  sheriff,  upon  the  capias  utiagatum 

neglects  to  extend  or  seize  the  goods  and  lands  of  the  out* 

lawed  person,  for  that  is  the  king's  loss :  and  though  it  was 

pretended  that  the  sheriff  extending  and  seizing  would  be 

(a)  2  Saund.  154;  and  2  Wiiis.  (c)  2  Vent.  89. 

Saund,  188,  n.  (5).  (c/)  Sic. 

(6)  3  M.  &  W.  188. 
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1I4S.  a  neuu  to  enforce  the  defeodaot  to  appear  to  die  plundff's 
actxMi»  tke  Coart  said  diat  it  was  so  remote,  as  not  to  be 
ooii«adered  as  a  groaod  to  support  an  action ;  but,  if  it  hid 
been  shewn  that  the  sheriffs  might  hare  taken  his  body, 
and  had  neglected  to  do  it,  there  might  have  been  more 
reason  to  support  this  action."  Several  cases  have  decided 
that  the  sheriff  b  not  liable  nnless  actual  damage  has  been 
sustained  :  WiOams  w.  Moayn{a\  RamieU  ▼.  Wheble(h\ 
Latu  T.  MorLmd  (c).  Dam^es  are  not  to  be  implied  in 
case  far  meie  torts,  as  tfaej  are  in  case  for  breach  of  dotj 
founded  on  contract,  sncfa  as  Maneiii  ▼.  tVilliams(d). 
AuT  special  damage,  sncfa  ^  the  delay  to  the  plaintiff  in 
sning  out  a  ca.  sa.,  should  have  been  laid  in  the  declaration, 
ns  damages  not  mteesaarily  arisiiq;  from  the  subject-matter 
alvavs  must  be :  Kemdndk  v.  Lomax  (e).  The  sheriff  may 
notwithstanding  his  return  set  up  the  bankruptcy  of  tbe 
debtor:  Brydga  v.  Wml/ord  (/). 

Jl^rtim  m  reply.  Dmmmm  v.  The  Sheriffs  of  I/mdonig) 
went  upon  the  ground  that  a  capias  ad  utiagatum,  to  which 
the  false  return  was  made,  is  a  writ  for  the  benefit  of  the 
king.  ffUIi^KU  V.  JIo^^{m\  and  Ramddl  v.  WhMt(h), 
were  cases  of  mesne  process,  and  hncis  v.  Morland{c)  is 
founded  on  the  same  distinction.  The  sheriff  is  estopped, 
for  he  has  admitted  he  did  not  seD.  [Patitson  J.  In  Roscoe's 
Nisi  Prius  Ev.  p.  6l7  ^Dth  ed.)  it  is  said,  **  The  judgment 
is  mere  inducement,  the  untrne  return  is  the  ground  of  ac- 
tion,*' citing  Sioddari  v.  PmtmaXi)^  but  that  case  does  not 
support  the  proposition.]  He  referred  also  to  Brown  v. 
Jarzi$  -k). 

Cur,  adv.  vult. 

(i;  4  M.  k  W.  145.  (^)  2  Vent.  89. 

ih)  10  A.  &  E.  71?:  5.  C  tP.  '*:  10  A.  &  E.  719;  5.  C.  2  P. 

h  D.  ec**.  ^  D.  em. 

(f)  2  B.  5r  Aid.  6o.  ^*)  3  B.  &  C.  2;    5.  C.  4  D.  & 

{d)  I  a  &  Ad.  4lo.  R.  624. 

{e\  «  C.  6c  J.  4C3.  k)  1  M.  &  \V.  704. 

(  f)  6  Maa.  &  S.  42. 


EASTER  VACATION,  VI  VICT.  636 

Lord  Denman  C.J.  dow  delivered  the  judgment  of  the  i843. 
Court  as  follows : — This  was  a  declaration  against  the 
sheriff  of  Lancashire  for  falsely  returning  to  a  fi.  fa.  that  he 
had  not  sold  certain  goods  under  an  execution,  but  that 
they  still  remained  in  his  hands  for  want  of  buyers,  when 
in  fact  he  had  sold  them^  by  means  whereof  plaintiff  is 
greatly  injured,  and  deprived  of  the  means  of  obtaining  the 
money  indorsed  on  the  writ,  and  is  likely  to  lose  the  same. 

The  fourth  plea  alleged  that  plaintiff's  judgment  was 
upon  a  warrant  of  attorney,  given  by  the  debtor  to  plaintiff^ 
under  circumstances  which,  by  virtue  of  the  108th  clause  of 
the  Bankrupt  Act,  6  Geo,  4,  c.  l6,  took  all  interest  in  the 
goods  away  from  plaintiff^  and  shewing,  by  necessary  im- 
plication, that  he  could  sustain  no  damage  from  the  false 
return. 

Special  demurrer,  that  the  plea  is  an  argumentative  tra* 
verse  of  the  grievance  stated,  amounting  to  not  guilty;  and 
bad  for  not  averring  that  plaintiff  had  not  and  could  not 
have  sustained  any  damage  from  defendant's  false  return. 

The  fifth  and  sixth  pleas  were  to  the  same  effect,  and 
demurred  to  for  the  same  causes. 

On  the  argument,  the  plea  was  defended  on  the  prin- 
ciple that  this  action  cannot  be  maintained  against  the 
sheriff  for  breach  of  duty,  unless  damage  accrues  thereby 
to  plaintiff. 

This  principle  has  been  recognized  in  many  cases,  which 
are  all  the  subject  of  comment  in  Williams  v.  Mostyn^a), 
and  it  decided  that  case  in  defendant's  favour.  It  does  not 
appear  to  have  been  applied  to  a  false  return,  but  the 
reason  is  the  same,  and  so  must  be  the  law. 

Two  cases  cited  were  supposed  to  be  inconsistent  with 
this  doctrine,  Barker  y.GreeniJb)  and  Bales  v.  Wiugjield{cy 
In  the  former,  the  Common  Pleas  held  that  the  judge  was 
right  in  asking  the  jury  whether  plaintiff  had  sustained  da- 
mage from  the  escape,  adding,  that  he  saw  none,  and  that 

(a)  4  M.  &  W.  145.  (c)  2  N.  &  M.  831. 

(6)  2  BiDg.  317. 
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1843.        the  verdict  ought  to  stand  for  the  farthing  found  by  the 
jury,  because  the  law  will  presume  some  damage  from  a 
breach  of  duty,  i.e.  (as  we  conceive)  in  the  absence  of 
proof  to  the  contrary,  but  here  the  contrary  is  averred,  and 
admitted  by  demurring.     In  Bale$  v.  Wingfield{a)  Taunton 
J.  had  refused  to  nonsuit  where  an  escape  took  place  with- 
out proof  of  actual  loss  to  plaintiff,  for  the  same  reasons, 
but  directed  a  verdict  for  Is.     This  proceeding  was  ques- 
tioned on  motion  for  a  new  trial,  not  by  defendant  claiming 
a  nonsuit,  but  by  plaintiff  claiming  damages  to  the  whole 
extent  of  his  debt,  or  requiring  the  sheriff  to  dischai^e 
himself.    This  Court,  in  refusing  a  rule,  merely  expressed 
the  opinion  that  plaintiff  was  not  entitled  to  damages  on 
that  principle.     But  Tauiiion  J.  was  also  right  in  refusing 
to  nonsuit,  because  the  breach  of  duty  affords  presumption 
of  some  damage  to  the  party  who  sets  the  sheriff  in  motion. 
The  plaintiff's  learned  counsel  argued  that  this  false  return 
placed  him  in  a  worse  condition,  because  it  tied  his  hands 
from  proceeding  till  a  venditioni  exponas  should  be  sued 
out  and  returned.     But  this  may  or  may  not  be  productive 
of  damage;  if  it  is,  plaintiff  should  have  stated  it«     Dawson 
V.  Sheriffs  of  London  {b)  is  in  point  on  this  part  of  the  case. 
That  action  was  brought  for  neglecting  to  extend  and  seize 
the  goods  of  defendant,  who  had  been  outlawed ;  the  an- 
swer was,  that  the  damage  was  not  to  plaintiff,  but  to  the 
king,  to  whom  the  outlaw's  goods  belong.   Plaintiff  replied, 
that   ''  the  sheriff  extending  and  seizing  plaintiff's  goods 
would  be  a  means  to  enforce  defendant  to  appear  to  plain- 
tiff's action ;"  but  the  Court  held   that  "  it  was  so  remote 
as  not  to  be  considered  as  a  ground  to  support  an  action." 
The  question  then  arises,  whether  the  plea  is  not  bad  as 
an  argumentative  general  issue,  since  a  denial  of  the  damage 
is  a  denial  that  defendant  neglected  his  duty,  to  plaintiff's 
injury,  and,  consequently,  of  the  cause  of  action.     The 
new  rules  do  not  exactly  provide  for  actions  of  tort,  where 
the  wrong  is  not  direct,  and  of  such  a  nature  as  necessarily 

(a)  2  N.  &  M.  831  (6)  3  Vent  84  and  89. 
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to  injure  plaintiff  in  the  eye  of  the  law,  but  only  do  so  if 
some  special  damage  is  thereby  brought  upon  him.  One 
of  the  examples  of  the  effect  of  pleading  not  gu'lty  is  the 
action  for  an  escape,  where  that  plea  is  declared  to  **  ope- 
rate as  a  denial  of  the  neglect  or  default  of  the  sheriff  or 
his  officers,  but  not  of  the  debt,  judgment,  or  preliminary 
proceedings/'  nothing  being  said  as  to  the  injurious  result. 
We  think,  however,  that  the  declaration  is  perfect  in  stating 
such  damage  as  prim&  facie  must  be  taken  to  arise  from 
the  default,  and  that  the  plea  correctly  negatives  that  pre- 
sumption, by  alleging  the  contrary  fact,  which  constitutes 
his  defence. 

Judgment  for  defendant(a). 
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(a)  See  Clifton  v.  Hooper,  Q.  B.  Mich.  Term,  1844. 


1843. 


Doe  d.  Snbll  and  Short  i;.  Tom.  Wednetday, 

May  17  th. 

£jECTMENT,  tried  before  Atcherley  Serjt.  at  the  last  A  mortgage  in 

Cornwall  Assizes.  [he  usuaf  "*"^ 

In  1819  the  defendant's  father  mortgaged  the  premises  clauses,  and  a 

to  one  Baker  in  fee,  by  indentures  of  lease  and  release,  for  [^  default  of ' 

150L,   with  a  proviso  for  redemption  on  payment  on  a  payment,  had 
,  ,  ^      ,      .       I  r     1       i.  also  a  provision 

certam  day,  and  a  power  of  sale  m  default  of  payment,  by  which  the 

The  indenture  also  contained  this  clause :— "  and,  lastly,  J»ort^f  f  ^t- 

'  •'     torned  tenant 

for  the  better  securing  the  said  principal  money,  and  all  to  the  mort- 
interest  and  expenses,'&c.  and  in  contemplation  of  part  pay-  certdn^rent. 

nient,  the  said  Thomas  Tom  doth  hereby  attorn  tenant  to      Held,  that, 

,  •  I     y  f       »i   »         1  •  1     •   •  1  after  default 

the   said  Jonn  Baker,  his  executors,  administrators  and  jn  paying  the 

assigns,  for  all  the  said    premises,  at  the  full  and  clear  «nortgage 
°  I-  ^  money,  the 

mortgagee 
might  bring  ejectment  without  notice  to  quit. 
7*.  mortgaged  to  B.  by  lease  and  release  for  150/.     By  subsequent  indentures  of  lease 
and  release  between  B,  of  the  first  part,  T,  of  the  second,  and  S.  of  the  third,  the  pre- 
mises were  assigned  to  5.,  he  paying  off  the  first  mortgage  of  150/.;  and  advancing  the 
further  sum  of  70/. 

Held,  that  the  deed  of  release  was  not  liable  to  an  ad  valorem  stamp  on  more  than 
the  70/.,  although  the  original  mortgagee  did  not  execute  it. 


YOU  III. — O.  D. 
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1843.  quarterly  rent  of  8/.  for  each  quarter  of  a  year  from  the 
25th  March  last,  to  be  recoverable  by  distress  and  sale, 
action  of  debt,  and  otherwise  howsoever."  In  1823,  by 
indentures  of  lease  and  release  between  Baker  of  the  first 
part,  Tom  of  the  second  part,  and  Short,  one  of  the  lessors 
of  the  plaintiff,  of  the  third  part,  the  mortgage  was  as* 
signed  to  Shori,  he  paying  off  the  150/.  to  Baker,  and 
advancing  the  further  sum  of  70/.  Baker,  although  a 
party  to  this  deed,  did  not  execute  it.  The  deed  of  release 
to  Short  was  impressed  with  1/.  105.  stamp  on  the  first 
skin,  and  1/.  progressive  stamp. 

An  objection  was  taken  by  the  defendant,  that  by  the 
deed  of  April,  1819^  a  tenancy  was  created,  which  required 
a  notice  to  quit  to  determine  it,  and  that  Short,  taking  from 
Baker,  took  subject  to  all  the  conditions  of  Baker*s  mort- 
gage. 

It  was  also  objected  that,  as  Baker  did  not  execute  the 
proposed  deed  of  assignment  to  Short,  the  release  of 
1823  must  be  taken  as  an  original  mortgage  for  220/.,  and 
should  have  been  stamped  accordingly.  The  plaintiff  had 
a  verdict  subject  to  a  motion  to  enter  a  nonsuit. 

Bult  on  a  former  day  obtained  a  rule  nisi  accordingly. 

Crowder  shewed  cause.  As  to  the  right  to  bring  eject- 
ment without  notice  to  quit  he  cited  Doe  d.  Garrod  v. 
Olley{a),  As  to  the  suflScicncy  of  the  stamp  he  cited  Doe 
d.  Barllej/  v.  Gray  (6),  and  Doe  d.  Barnes  v.  Rowe(c), 

Butt  contrA,  distinguished  Doe  d.  Garrod  v.  OUeif(a) 
on  the  ground  that  there  was  an  express  proviso  in  that 
case  that  the  tenancy  should  not  affect  the  right  to  evict, 
and  Doe  d.  Bartley  v.  Gray{b)  on  the  ground  that  there 

(a)  12  A.  &  E.  481;  S.  C.  4  (6)  3  A.  &  E.  89;  S.C.  4  N. 

P.  &D.  275.  &M.  719. 

(r)  4  Bing.  N.  C.  737. 
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the  assignee  of  the  mortgage  had  executed  it.     He  cited 
also  Lant  v.  Peace  (a). 

Cur.  adv,  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  a  motion  for  a  nonsuit.  Two 
objections  to  the  plaintiff's  case  are  stated. 

1st.  That«  although  the  action  is  by  mortgagee  against 
mortgagor^  yet  the  mortgage  deed  has  a  clause  by  which 
the  mortgagor  attorned  tenant  to  the  mortgagee,  at  a  rent 
of  8/.  per  quarter,  and  that  no  notice  to  quit  or  demand  of 
possession  was  proved. 

The  answer  is,  that  there  is  also  a  clause  for  immediate 
entry  in  case  of  default  in  payment  of  the  mortgage 
money,  and  therefore,  whatever  be  the  meaning  of  the 
clause  of  attornment,  the  case  is  brought  within  the  autho- 
rity of  Doe  d.  Garrod  v.  Olleifijb),  and  no  notice  or  de- 
mand was  necessary. 

2nd.  That  the  stamps  on  the  deeds  are  not  sufficient. 
The  lessor  of  the  plaintiff  claims  as  assignee  of  the  original 
mortgagee ;  but  the  intended  deed  of  assignment  or  trans- 
fer was  not  executed  by  the  original  mortgagee  :  a  further 
sum  was  advanced  at  that  time,  and  the  deed  is  stamped 
with  an  ad  valorem  stamp  on  that  sum.  If  the  original 
mortgagee  had  executed  it,  the  stamp  would  have  been 
sufficient  under  the  statute  3  Geo.  4,  c.  117,  and  according 
to  the  case  of  Doe  d.  Bartleij  v.  Gray{c)\  but,  as  he  did 
not  execute,  it  is  contended  that  the  deed  operates  as  an 
original  mortgage  by  the  mortgagor,  not  only  of  the  money 
newly  advanced  but  of  the  original  sum  also,  and  so  ought 
to  have  had  an  ad  valorem  stamp  applicable  to  the  total 
amount. 

We  do  not  think  that  it  can  be  fairly  said  so  to  operate, 

(a)  3  A.  &  £.  248;  S.  C.  3  N.      &  D.  275. 
&  P.  329.  (c)  3  A.  &  E.  89 ;  S.  C.  4  N. 

(6)  12  A.  &  E.  481;  .S.  C.  4  P.      &  M.  719. 
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1843.        and  that  it  amounts  to  a  furUier  charge  only,  and  comes 
under  the  same  rule  as  if  the  mortgagee  had  executed  it« 

There  was  a  subsequent  deed  in  1842,  which  was  exe- 
cuted by  the  heir  of  the  original  mortgagee,  who  had  died 
in  the  mean  time,  and  thereby  the  transfer  of  the  original 
mortgage  was  completed.  That  deed  had  a  stamp  appli- 
cable under  d  Geo.  4,  c.  1 17»  to  a  transfer  of  a  mortgage 
where  no  further  sum  is  advanced,  and  no  further  sum  was 
advanced  at  that  time,  therefore  that  deed  also  is  proper); 
stamped,  and  all  is  right. 

The  rule  for  a  nonsuit  must  be  discharged. 

D.  Rule  discharged. 


Wednetdav^  Ex  parte  Dauncey. 

May  nth 

A  bankrupt,  HUMFREY,  on  a  former  day  in  this  term,  obtained  a 
comrouted  for  """'^  calling  upon  the  keeeper  of  the  gaol  at  Warwick  for 
not  answering   the  county  of  Warwick,  upon  the  commissioners  named  io 

mi<»ctinne  t/\ 


quesuons  lo         ,        -  ^    ,       ,  •  i  •  »^ 

the  satisfac-     ^"6  iiat  of  bankruptcy  issued  agamst  one  Dauncey,  and 

lion  of  com-  upon  the  assignees  of  the  said  Dauncey  under  the  said  fiat, 
misbioners,ap-      ^  .   .  .  -^  ' 

plied  for  a  ha-  and  the  solicitors  for  prosecuting  the  same,  to  shew  cause 

upon^n'^affi-  ^^''^  ^  ^^'"^  ^^  habeas  corpus  should  not  issue  directed  to 
davit,  which,     the  keeper  of  the  said  gaol,  commanding  liim  to  bring  up 

that  he  had       ^^^  ^aid  Dauncey,  together  with  the  cause  of  bis  detentioo, 

been  examined  g^^, 

on  several  oc- 

casions,  sec  The  affidavit  of  the  bankrupt,  on  which    the  rule  was 

chiding  part  g''^"^®^'  »^a^®^  ^^^^  a  fiat  in  bankruptcy,  bearing  date  the  7lh 
only  of  the  September,  1840,  was  issued,  under  which  be  was  declared 
TommUraent,    ^  bankrupt.     That  he  was  previously  to  and  on  the  Sib 

and  did  not 

set  out  any  of  the  examination.  The  part  of  the  warrant  set  out  was  as  follows:— 
"  Which  said  answers  so  given  on  the  same  several  examinations  as  aforesaid,  not 
being  satisfactory  to  us,  these  are  ihefore  to  require  you  to  take  into  your  custody,"  &c. 

It  was  ohjected  that  the  warrant  was  bad,  as  it  did  not  particularise  the  answeis 
which  had  been  deemed  unsatisfactory. 

Held,  that  the  part  of  the  warrant  set  out  was  unobjectionable,  as  tbe  commissioiieff 
might  have  deemed  every  answer  to  every  question  unsatisfactory. 
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November^  1841^  examined  from  time  to  time  touching  his 

estate  and  effects  before  three  of  the  commissioners  autho-        ^   _ 

in  re 

rised  to  act  by  the  fiat»  so  often  as  he  was  required  by  Dauncet. 
them;  and  that^  upon  all  occasions  when  he  was  so  ex- 
amined, he  gave  to  every  question  propounded  to  him  true 
answers,  to  the  best  of  his  memory  and  belief.  That  on 
the  8th  November,  1841,  he  was  committed  by  three  of  the 
said  commissioners  authorised  by  the  fiat  to  the  custody 
of  the  sheriff  of  the  county  of  Warwick,  upon  which  com- 
mittal he  still  remained  in  custody.  That  the  deponent 
was  committed  upon  a  warrant,  of  which  the  following  is  a 
copy,  or  to  the  like  effect:  *'  Which  said  answers  so  given 
on  the  same  several  examinations  as  aforesaid  by  the  said 
Dauncejf,  and  the  schedule  by  him  referred  to,  and  here- 
unto annexed  as  part  of  this  our  warrant,  not  being  satis- 
factory to  us  the  said  commissioners,  these  are  therefore  to 
will  and  require  and  authorise  you  immediately  upon  the 
receipt  hereof  to  take  into  your  custody  the  body  of  the 
said  Dauncey,  and  him  safely  convey  to  her  Majesty's  gaol 
for  the  county  of  Warwick  at  Warwick,  and  him  there 
safely  to  keep  and  detain  without  bail  or  mainprise  until 
such  time  as  he  shall  submit  himself  to  us,  and  full  answer 
make  to  the  questions  so  put  to  him  as  aforesaid  to  the 
satisfaction  of  the  commissioners,  or  any  three  of  them 
named  and  authorised  in  and  by  the  said  fiat,  and  for  your 
so  doing  this  shall  be  your  sufficient  warrant." 

That  the  commissioners  had  not  specified  in  their  war- 
rant any  answers  which  were  thought  unsatisfactory,  nor 
did  they  at  the  times  when  he  was  so  examined  state  to  the 
deponent  what  answers  were  unsatisfactory,  nor  had  they 
at  any  time  signified  to  him  whether  the  whole  or  part  of 
his  examination  was  unsatisfactory.  That  he  did  not  know 
what  part  of  his  examination  was  considered  unsatisfactory. 

Crompton  shewed  cause  (a).     In  re  Hadland{b),  which 

(a)  During  the  term  (May  1 1),      teton,  WUlianu  and  Wighiman  Js. 
before  Lord  Denman  C.  J./  Pol-         (6)  1  Dowl.  P.  C.  (N.  S.)  835. 
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1843.  will  be  relied  ou  in  support  of  the  rule^  is  distioguisbable 
^"^^  from  the  present  case.  In  that  case  the  warrant  stated  that 
Davncey.  several  of  the  answers  given  were  not  satisfactory,  and  yet 
did  not  say  which.  Here  the  warrant  refers  to  the  answen 
generally,  and  therefore  may  be  taken  to  state  that  none  of 
the  answers  were  satisfactory.  It  is  in  the  form  to  be 
found  in  the  judgment  in  Dosweil  \,  Impejf^a\  in  Atkimon*t 
case (6),  Ex  parte  BardwelUjc),  and  Ex  parte  Harrison{d). 

Humfrey  contrs^.  In  some  of  the  cases  cited  the  pre- 
sent objection  does  not  appear  to  have  been  taken.  It  is 
essential,  to  the  prisoner*s  preparation  for  a  future  exami- 
nation, that  the  answers  should  be  particularised,  which  the 
commissioners  consider  unsatisfactory. 

Cur.  adv.  vuli. 

Lord  Denman  C.J.  now  delivered  the  judgment  of  the 
Court  as  follows : — This  was  an  application  to  discharge 
the  prisoner,  committed  by  commissioners  of  bankruptcy 
for  not  answering  satisfactorily  questions  put  to  him  by 
them,  on  account  of  the  insufficiency  of  the  warrant  of 
commitment. 

The  only  part  of  that  warrant  brought  before  us  in  the 
affidavit,  upon  which  the  application  is  founded,  is  the 
conclusion,  and  it  is  in  these  words — **  Which  said  answers 
so  given  on  the  said  several  examinations  as  aforesaid  by 
the  said  William  Dauficey,  and  the  schedule  by  him  re- 
ferred to,  and  hereunto  annexed  as  part  of  this  our  warrant, 
not  being  satisfactory  to  us  the  said  commissioners,"  these 
are  therefore,  &c.     Then  follows  the  commitment. 

It  appears,  however,  from  the  affidavit,  that  several  exa- 
minations of  the  prisoner  had  taken  place,  and  we  presume 
that  the  questions  and  answers  are  set  forth  in  the  previous 

(a)  1  B.  &  C.  163;  S,  C.  2  D.  (c)  M.  &  Ay.  193. 

&  R.  350.  ((/)  1  B.  &  Ad.  410. 

{b)  2Glyn.  &  J.  218. 


EASTER  VACATION,    VI  VICT.  643 

part  of  the  warrant.    The  only  part^  therefore,  to  which         1843. 
the  objection  applies  is  the  conclusion  above  set  forth.  ^^T^^ 

The  only  difficulty  which  we  have  felt  in  this  case,  is  Dauncby. 
from  the  resemblance  which  it  bears  to  In  the  matter  of 
Hadland  {a\  wherein  my  brother  Coleridge  is  reported  to 
have  discharged  the  prisoner  for  a  defect  in  the  warrant 
of  commitment.  In  that  case  the  warrant  is  said  to  have 
been  stated  at  length  in  the  affidavit,  and  the  examinations 
upon  which  the  commissioners  proceeded ;  and  the  learned 
judge  is  reported  to  have  been  of  opinion  that  the  objec- 
tionable nature  of  the  answer  or  answers,  whereupon  the 
commitment  was  founded^  was  not  pointed  out  with  suffi- 
cient distinctness.  In  the  present  instance,  however,  the 
affidavit^  though  it  states  the  fact  that  several  examinations 
took  place,  does  not  set  out  a  single  question  or  answer. 
We  are  called  upon,  therefore,  to  pronounce  an  opinion, 
whether  that  part  of  the  warrant  which  is  brought  before 
us  is  defective,  and  we  are  clearly  of  opinion  that  it  is  not ; 
the  words  **  which  said  several  answers,"  the  questions  and 
answers  not  appearing  upon  the  affidavit,  point  to  nothing 
in  particular.  Consistently  with  that  statement,  every  an- 
swer to  every  question,  if  they  had  been  brought  before  us, 
might  have  appeared  to  be  perfectly  unsatisfactory.  This 
mode  of  framing  a  warrant  of  commitment  is,  we  appre- 
hend, in  conformity  with  long  established  usage.  The  set- 
ting out  the  questions  and  answers  in  the  warrant  has  been 
required  of  the  commissioners,  in  order  that  the  Court  may 
judge  whether  there  has  been  such  misconduct  on  the  part 
of  the  bankrupt  as  to  justify  his  commitment. 

The  case  Ex  parte  Harrison  (b)  is  an  authority  to  shew 
that  the  form  pursued  in  this  instance  is  sufficient.  There 
the  examinations  were  set  out  at  great  length  in  the  affidavit 
on  which  the  motion  was  founded,  and  the  words  **  the 
questions  following"  preceded  the  answers  which  were 
given.     The  objection  was  that  there  was  no  allegation 

(a)  1  Dowl.  P.  C.  (N.S.)  835.  (6)  I  B.  &  Ad.  410. 
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that  the  examination  respected  such  matters  as  were  within 
'^^^  the  authority  and  jurisdiction  of  the  commissioners.  The 
Dauncky.  Court,  however^  looking  at  the  questions  and  answers  con- 
tained in  the  warrant,  and  forming  their  judgment  thereon, 
remanded  the  prisoner^  upon  the  ground  that  the  questions 
themselves  shewed  the  authority  of  the  commissioners  to 
put  them.    The  prisoner  must  therefore  be  remanded. 

JD.  Rule  discharged  (a). 

(a)  See  Ex  parte  Dauncey,  ISM.  &  W.  271. 
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ACTION. 

Not  lie  for  false  return,  if  no  damage, 
when.     See  False  Return. 

Physician  may  sue  for  fees,  where 
express  contract.     See  Physician. 

When  right  of  action  accrues  on  debt 
payable  by  instalments.  See  Li- 
mitations, Statute  of,  1. 

Vendee  of  shares  to  tender  convey- 
ance before  action.     See  Shares. 

Form  of  action.  Debt  by  statute  on 
agreement  to  lend.  See  Joint 
Stock  Company,  2. 

Indebitatus  for  money  lent,  where 
mortgage  deed  executed.  See  In- 
debitatus. 

Indebitatus  for  freight.  See  Freight. 

Notice  of  action.  See  Notice  of 
Action. 

Parties  to  action.    See  Covenant. 

ADDITION. 

Of  deponent  in  affidavit.  See  Affi- 
davit. 

AFFIDAVIT. 

"  Articled  clerk*'  is  not  a  sufficient 
addition  to  the  person  making  an 
affidavit.  The  business  of  the  mas- 
ter to  whom  he  is  articled  clerk 
•hould  be  stated.    Reg,  v.  Reeve. 

560 


AGENT, 

Case  against  principal  for  deceit  of 
agent.  See  Principal  and  Agent. 

AGREEMENT. 

Of  20/.  value.     See  Stamp,  2. 

ALDERMAN. 

Qualification,  on  an  extraordinary 
vacancy.  See  Municipal  Corpo- 
ration. 

AMENDMENT. 

Mandamus  to  amend  the  records  of 
sessions,  so  as  to  prevent  prejudice 
to  parish  from  a  judgment  fraudu- 
lently obtained.  See  Quarter 
Sessions,  2, 

Discretion  of  judge  to  fix  particular 
amount  of  costs  on  amending 
pleadings.     See  Costsi  1 . 

ANCIENT  RENTS. 

Reservation  of  ancient  rents,  on  exe- 
cution of  a  power  to  lease.  See 
Power. 

APOTHECARY. 

Right  of  army  surgeon  to  sue  as  an 
apothecary  under  stat.  6  Geo.  4, 
c.  133,  8. 4.    See  Surgeon, 
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APPEAL. 

Notice  ofy  against  Conviction. 

Three  persons  who  had  been  sum- 
moned before  a  magistrate,  under 
7  &  8  Geo.  4,  c.  29,  s.  34,  for  un- 
lawful fishing,  had  been  convicted, 
after  a  joint  hearing,  each  in  a 
separate  penalty,  and  gave  2l  joint 
notice  of  appeal  to  the  sessions, 
describing  the  conviction  as  a  joint 
conviction.  Separate  convictions 
were  returned  to  the  sessions. 

Held,  that  the  variance  between 
the  notice  of  appeal  and  the  con- 
viction was  immaterial,  because  it 
could  not  mislead,  and  this  Court 
made  a  rule  absolute  for  a  manda- 
mus to  the  sessions  to  hear  the 
appeal.    Reg.  v.  Oxfordshire.    348 

Against  order  of  removal .    See  Poor. 

Against  order  for  the  maintenance  of 
a  lunatic  pauper.  See  Lunatic 
Pauper. 

Appeal  before  the  commissioners  of 
assessed  taxes,  how  far  a  judicial 
proceeding.     See  Perjury. 

ARBITRATION. 

Uncertainty  of  Award. 

1.  By  articles  of  agreement,  reciting 
that  differences  had  arisen  between 
the  assignees  of  a  bankrupt  and  B., 
relative  to  a  certain  transaction  for 
the  sale  of  goods  by  the  bankrupt 
to  a  third  person,  for  which  certain 
bills  had  been  drawn  by  the  bank- 
rupt, and  accepted  by  the  pur- 
chaser, and  passed  by  the  bankrupt 
to  Z>.,  and  as  to  the  nature  and 
circumstances  of  and  attending 
such  transactions  and  bills,  it  was 
agreed  that  the  same,  and  all  mat- 
ters in  question  touching  or  con- 
cerning or  in  any  wise  relating 
thereto,  should  be  referred  to  an 
arbitrator. 

The  arbitrator  awarded  that  the 
bills  and  monies  thereby  secured 
were  the  property  of  the  assignees, 
and  that  the  said  bills  and  monies 
should  be  forthwith  delivered  and 


paid  to  them,  and  in  case  B.  should 
nave  received  the  whole  or  any 
part  of  the  money  secured  by  the 
bills  lie  should  pay  it  over  to  the 
assignees,  with  interest  at  the  rate 
of  3  per  cent,  per  annum,  to  be 
computed  from  the  times  when 
such  payments  might  have  been 
received  by  B.  until  the  actual 
payment  to  the  assignees. 

Held^  that  the  submission  autho- 
rised the  arbitrator  to  award  upon 
the  matter  contained  in  the  latter 
part  of  the  award*  that  such  part 
of  the  award  was  uncertain  and 
inconclusive,  and  could  not  be  re- 
jected, and  that  the  award  must  be 
set  aside.  In  re  Marshall  and 
Dresser.  Z5$ 

Award  on  different  Issues. 

2.  Assumpsit  against  an  attorney, 
charging  that  he  had  undertaken  a 
cause  for  the  plaintiff*,  and  had 
conducted  it  negligently.  Pleas: 
1 ,  non  assumpsit ;  2,  a  traverse  of 
the  negligence ;  issue  thereon. 

The  cause  was  referred  to  an 
arbitrator ;  the  costs  of  the  cause 
to  abide  the  event  and  determina- 
tion of  the  award. 

Award:  1,  that  defendant  did 
promise  modo  et  formd ;  2,  that 
defendant  was  not  negligent  modo 
et  form 4. 

A  rule  to  set  aside  the  award, 
on  the  ground  that  it  did  not  finally 
determine  the  cause,  inasmuch  as 
the  arbitrator  by  finding  in  the 
terms  of  the  issues,  without  stating 
the  result  of  the  cause,  had  merely 
performed  the  functions  of  the  jury, 
and  had  not  adjudicated  as  to  the 
cause  of  action,  was  discharged. 

The  affidavits  on  which  the  rule 
was  obtained  did  not  set  out  the 
pleadings,  but  they  were  set  out  in 
the  affidavits  in  opposition  to  the 
rule.  The  Court  referred  to  the 
pleadings,  to  see  whether  the  terms 
of  the  arbitrator's  finding  were  cor- 
rect.    Lowe  V.  AUen.  5do 
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ARREST. 

On  Mesne  Process,  where  Defendant 
going  to  Ireland. 

A  defendant  domiciled  in  Ireland, 
and  about  to  return  to  that  country, 
after  a  temporary  sojourn  in  Eng- 
land, is  liable  to  be  held  to  bail  as 
a  person  about  to  quit  England, 
within  the  meaning  of  I  &  2  Vict, 
c.  1 10,  s.  3.   Lomond  v.  EWe.    256 

Privilege  redeundo.  See  diiiMiNAL 
Law. 

Expenses  for  which  party  taken  on 
ca.  sa.  is  liable.     See  Ca.  Sa. 

Arrest  under  ca.  sa.  not  revived  by 
scire  facias.    See  Judgment,  2. 

Commitment  of  bankrupt  for  not  an- 
swering.    See  Bankruptcy,  2. 

"ARTICLED  CLERK." 

Not  sufficient  as  the  addition  of  de- 
ponent in  an  affidavit.  See  Affi- 
davit. 

Service  of  clerk  to  an  attorney  and 
notary  at  the  same  time.  See 
Notary. 

ASSIGNEE. 

Of  bill  of  lading,  his  liability  for 
freight.     See  Freight. 

ASSUMPSIT. 

For  freight,  against  assignee  of  bill 
of  lading.     See  Freight. 

Traverse  of  consideration.  See 
Pleading,  4, 

Maintainable  for  money  lent,  al- 
though mortgage  deed  executed. 
See  Indebitatus. 

ATTACHMENT. 

For  non-payment  of  costs  of  indict- 
ment under  Highway  Act.  See 
Highway,  4. 

ATTORNEY. 

Service  of  clerk  to  attorney  and 
notary  at  the  same  time.  See 
Notary. 


AWARD. 

Generally.     See  Arbitration. 

Of  tithe  commissioners.   See  Tithes, 

BAIL. 

Defendant  going  to  Ireland  held  to 
bail.     See  Arrest. 


BANKRUPTCY. 

Breach  of  Covenant  to  Insure, 

1.  Covenant.  The  declaration  stated 
that  the  defendant  effected  a  policy 
of  insurance  on  his  life,  and  assigned 
it  to  plaintiff  to  secure  a  sum  of 
money  lent  by  plaintiff  to  defend- 
ant, and  that  defendant  had  cove- 
nanted to  pay  the  premiums  on  the 
policy  :  breach,  that  he  had  not  so 
paid  the  premiums. 

Plea,  the  defendant's  bankruptcy 
after  commission  of  the  breaches. 

Held,  that  the  plea  was  no 
answer,  as  the  defendant's  liability 
to  pay  the  premiums  to  the  in- 
surance office  constituted  no  debt, 
either  contingent  or  otherwise,  be- 
tween plaintiff  and  defendant,  and 
was  collateral  to  the  debt,  and  not 
proveable  under  defendant's  com- 
mission.    Toppin  V.  Field,         340 

Commitment  of  Bankrupt fornot  annoer" 
ing  Questions, 

2.  A  bankrupt  was  committed  by  the 
commissioners  upon  a  warrant,  the 
concluding  words  of  which  were, 
''which  said  several  answers  so 
given  on  the  said  several  examina- 
tions as  aforesaid  of  the  said  W.  D. 
and  the  schedule  by  him  referred 
to  and  hereunto  annexed,  as  part  of 
this  our  warrant,  not  being  satis- 
factory to  us  the  said  commis- 
sioners, these  are  therefore  to  re- 
quire you,"  &C.  to  take  him  into 
custody  and  keep  him,  &c. 

Upon  an  application  to  this  Court 
that  the  prisoner  might  be  brought 
up  to  be  discharged  for  the  in- 
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sufficiency  of  the  warrant,  it  ap* 
peared  from  the  affidavit  that 
several  examinations  of  the  pri- 
soner had  taken  place,  but  the  part 
of  the  warrant  containing  the  ques- 
tions and  answers  was  not  brought 
before  the  Court  by  the  affidavit, 
nor  any  part  excepting  the  con- 
clusion above  set  forth. 

Heldf  that  the  part  of  the  war- 
rant before  the  Court  was  insuffi- 
cient.    Ex  parte  Dauncey.        640 

Warrant  of  attorney  void  as  against 
assignees.  Sec  Warrant  of  At- 
torney, 2. 

Protection  order  of  Court  of  Bank- 
ruptcy.   See  Insolvent. 

BASTARDY. 

Costs  on  application  for  bastardy 
order.    Sec  Poor,  17. 

BILLS  OF  EXCHANGE. 

Notice  of  Dishonour, 

The  following  notice  of  dishonour 
held  sufficient : 

'*  Your  draft  upon  C.  for  50/,  is 
returned  to  us  unpaid,  and,  if  not 
taken  up  in  the  course  of  this  day, 
proceedings  will  be  taken  against 
both  you  and  him  for  the  recovery 
thereof.'*  Robsonv, McGregor,    69 

State  of  pleadings  which  renders  no- 
tice to  produce  the  bill  necessary. 
See  Evidence,  1. 

BILL  OF  LADING. 

See  Freight. 

BOND. 

Not  otherwise  charged.  See  Stamp,  3. 

BOROUGH. 

See  Municipal  Corporation. 

BURGESS. 

Burgess  list  for  the  current  year,  what. 
See  Municipal  Corporation. 

CALLS. 
See  Joint  Stock  Company,  ft. 


CAPIAS  AD  SATISFACIEN- 
DUM. 

Where  a  defendant  is  taken  under  a 
ca.  sa.  he  is  not  liable  to  pay  the 
expenses  of  an  unproductive  fi.  fa. 
previously  issued,  or  to  pay  any 
caption  fee.     Earp   v.   SatcheU. 

846 

Ca.  sa.  on  judgment  not  revived  by 
scire  facias.    See  Judgment,  t. 

CASE. 

Mi^oinder. 

In  an  action  on  the  case,  a  count 
charging  that  defendant  distrained 
certain  goods  of  the  plaintiff  for 
rent,  which  were  more  than  suffi- 
cient to  have  satisfied  the  rent  and 
costs  of  distress,  that  he  retained 
possession  of  them  a  long  time; 
and,  although  defendant  might 
have  satisfiea  the  rent  and  costs,  be 
afterwards  vexatiously  and  wrong- 
fully made  a  second  distress  upon 
the  said  goods,  and  also  upon  other 
goods  of  the  plaintiff  for  the  same 
rent,  and  wrongfully  withheld  the 
goods,  &x. 

Held,  on  motion  in  arrest  of 
judgment  for  misjoinder,  that  this 
was  a  count  in  case.  Lear  v.  Ca/- 
decott.  491 

For  maliciously  suing  out  an  extent. 
See  Extent. 

For  distraining  a  second  time;  quaret 
whether  a  count  was  in  case  or  tres- 
pass.    See  Distress. 

Against  principal  for  deceit  of  agent. 
See  Principal  and  Agent. 

Against  master  for  negligence  of  ser- 
vant.    See  Master  and  Servant. 

Against  sheriff  for  false  return,  where 
no  damage  sustained.  See  False 
Return. 

Case  from  Quarter  Sessions,  notice  of 
certiorari.     See  Poor,  16. 

CERTIFICATE. 

For  costs  of  special  jury,  when  to  be 
given.    See  Special  Jury. 
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Power  of  judge  at  Nisi  Prius  to  cer- 
tify for  costs  of  indictment  removed 
by  certiorari  under  Highway  Act. 
See  Highway,  3, 

CERTIORARI. 

Notice  of.    See  Poor,  16. 
Costs  of  road  indictment  removed  by 
certiorari.    See  Hiohway,  3,  4. 

CHAIRMAN 

Of  meeting,  when  to  siffn  the  entry 
of  proceedings.    See  Joint  Stock 

CoMPANTi  2, 

CHARTER-PARTY. 

See  Freight. 

CHATTELS. 

Trover  for  fixtures  distrained  and 
severed.    See  Trover,  2. 

CHILD. 

Order  of  removal,  separating  child 
from  parent.    See  Poor,  3. 

CHURCH-RATE. 

Where  the  majority  at  a  vestry  meet- 
ing, held  in  pursuance  of  a  moni- 
tion from  the  Consistory  Court  to 
take  steps  for  repairing  a  church, 
refused  to  make  any  church  rate, 
and  thereupon  the  churchwardens 
and  the  minority  made  a  rate,  this 
Court  refused  a  mandamus  to  the 
chapelwardens  of  a  township  in  the 
parish  to  compel  them  to  raise 
their  customary  proportion  of  the 
rate  so  made.  Reg.y.  Thomas.  485 

CHURCHWARDENS. 

Notice  of  appeal  by  incomplete  body 

of  churchwardens  and  overseers. 

See  Poor,  5, 
Church  rate  made  by  churchwardens 

and    minority    in    vestry.      See 

Church  Rate. 


CLERK. 

''  Articled  clerk,"  addition  of  depo- 
nent in  affidavit.     See  Affidavit. 

Service  by  clerk  to  attorney  and  no- 
tary at  the  same  time.  See  No- 
tary. 

COMPANY. 

See  Joint  Stock  Company — Rail- 
way— Shares. 

COMPENSATION. 

By  Railway  Company.  See  Rail- 
way, 3. 

COMPETENCY. 
Of  co-defendant.     See  Evidence,  2. 

CONDITION. 

Vendee  of  shares  to  tender  convey- 
ance before  action.    See  Shares. 

CONSIDERATION. 

Special  plea  traversing  consideration, 
and  amounting  to  general  issue. 
See  Pleading,  4. 

CONSTABLE. 

Fees  for  apprehending  Vagrants* 

A  constable  appointed  under  2  &  8 
Vict,  c.  93^  for  a  division  of  a 
county,  is  entitled  to  be  reimbursed 
by  each  parish  in  his  division  for 
fees  paid  by  him  to  a  justice's 
clerk,  in  respect  of  proceedings 
against  vagrants  apprehended  in 
such  parish.     Reg,  v.  Chelmsford, 

357 

CONTRACT. 

With  physician  for  payment  of  fees. 
See  Physician. 

By  assignee  of  bill  of  lading  for  pay- 
ment of  freight.     See  Freight. 

Simple  contract,  where  deed  exe- 
cuted.    See  Indebitatus. 

CONVEYANCE. 

Vendee  of  shares  to  tender  convey- 
ance before  action.    Sec  Shares. 
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CONVICTION. 

Separate  convictions,  and  joint  notice 
of  appeal.     Sec  Appeal. 

CORPORATION. 

See  Municipal  Corporation. 

COSTS. 

General  rule  as  to  costs.  See  Reoula 
Generalis. 

Costs  of  Amendment, 

1.  A  judge  may  allow  pleadings  to 
be  amended  upon  payment  of  such 
an  amount  of  costs  as  he  thinks 
proper.  Where  therefore  a  judge 
at  cnambers  allowed  a  plea,  which 
had  been  demurred  to,  to  be 
amended  on  payment  of  G«.  Sd., 
the  Court  refused  to  review  the 
discretion  exercised  by  him,  al- 
though the  costs  of  the  plaintiff's 
demurrer  would,  on  taxation,  have 
amounted  to  ten  times  the  above 
sum.     TomUnson  v.  Bollard.     607 

2.  Plaintiff,  having  joined  too  many 
defendants,  obtained  an  order  at 
the  assizes  to  strike  out  some  of 
them  upon  payment  of  costs,  the 
remaining  defendants  having  leave 
to  plead  de  novo.  The  Master 
taxed  the  remaining  defendants  the 
costs  of  the  day.  They  then 
pleaded  payment  into  Court,  which 
was  accepted.  The  Master  allowed 
the  plaintiff  the  costs  o^  the  cause, 
but  did  not  allow  him  the  costs 
incurred  subsequent  to  the  former 
pleas  of  the  defendants. 

Held  right,  because  it  was  to  be 
assumed  that,  if  the  plaintiff  had 
originally  sued  only  the  right  de- 
fendants, they  would  have  pleaded 
payment  into  Court  at  once,  and  so 
the  costs  of  the  former  pleas  and 
subsequent  proceedings  would  not 
have  been  incurred. 

Defendants  afterwards  obtained 
a  rule  to  shew  cause  why  the 
Master  should  not  allow  them  the 
costs  of  the  former  pleas  and  of 


the  subsequent  proceedtnes,  on  the 
ground  that  they  would  nave  suc- 
ceeded at  the  trial  on  acooant  of 
the  misjoinder.  The  plaintiff  con- 
tended that  they  were  not  entided 
to  such  costs,  or,  if  tbey  were,  that 
the  Master  should  have  taxed  them 
on  the  former  occasion. 

Held,  that  the  defendants  were 
entitled,  and  that  it  was  no  objec- 
tion that  they  had  not  been  taxed 
before,  as  before  the  pleading  de 
novo  and  acceptance  of  the  money 
paid  into  Court,  it  could  not  be 
known  what  costs  beyond  those  of 
the  day  had  been  uselessly  in- 
curred.    Jackson  v.  Nunn,        543 

Costs  of  several  Issues. 

3.  In  case,  to  a  declaration  on  one 
cause  of  action  only,  defendant 
pleaded  the  general  issue,  and  a 
special  plea,  containing  only  a  tra- 
verse involved  in  the  general  issue. 
The  defendant  had  a  verdict  on 
the  general  issue,  and  the  plaintiff 
on  the  special  plea. 

Held^  that  the  plaintiff  was  en- 
titled to  the  costs  of  tbe  issue  on 
the  special  plea. 

Semble^  if  the  general  issue  only 
had  been  pleaded,  the  defendant 
would  have  been  entitled  to  all  the 
costs.     Daniel  v.  Barry.  277 

Costs  in  Trespass^  after  Notice  not  to 

trespass. 

1.  Plaintiff  brought  trespass  afler 
notice  to  defendant  not  to  trespass 
on  a  particular  field.  Defendant 
pleaded  a  right  of  way.  Plaintiff 
traversed  this  right,  and  also  new 
assigned  that  the  action  was 
brought  also  for  trespasses  extra 
viam.  Defendant  joined  issue  on 
the  replication,  and  let  judgment 
go  by  default  as  to  the  new  assign- 
ment. The  jury  found  for  the 
defendant  on  the  issue  as  to  the 
right.of  way,  and  gave  \s.  damages 
to  the  plaintiff  on  the  new  assign- 
ment. 
Held,  that  as  the  plaintiff's  notice 


not  to  trespass  was  general,  and 
was  not  confined  to  trespasses  ex- 
tra viam,  he  was  not  entitled  to 
costs  within  stat.  S  Sc  i  Vict.  c. 
24,  s.  3,  which  ensctB,"lliat  nothing 
herein  shall  deprive  any  plaintiS* 
of  costs  in  any  action  for  a  trespass 
over  any  lands,  &c,  in  respect  of 
which  any  nntice  not  to  trespass 
thereon  shall  have  been  previously 
given.  Bourne  v.  Alcoclt,  600 
Dirtctioni  at  to  Tasing  Qffictri — Ctuti 
of  Difeadant  where  Demand  doet  nut 
exceed  SO/. 

5.  /feU,  thatthepraciiceofthetaxing 
officers  in  applying;  the  directions  to 
taxing  officers  of  Hil.  Vac.  4  Will. 
4,  where  thedemand  does  not  exceed 
ZOl.,  to  defendant's  costs  as  well  as 
plaintiff's,  is  within  the  spirit  of 
tliose  directions,  and  to  be  sup- 
ported. 

Plaintiff  in  an  action  for  less  than 
SOI.  applied  for  a  writ  of  trial: 
defendant  opposed  the  application, 
and  it  was  refused.  Afterwards, 
the  plaintiff  neglecting  to  take  the 
cause  to  trial,  defendant  obtained 
judgment  as  in  case  of  a  nonsuit. 
The  master  taxed  the  defendant's 
costs  on  the  loucr  scale,  applicable 
10  actions  in  which  the  demand 
does  notexcced  20/.:— //eW,  right. 
WtUiamton  v.  Ilealh.  474 

When  judgment  not  completed  until 
costs  are  taxed.    See  Ji^iwubnt,  I. 

Costs  of  issues  on  mandamus.  See 
Mandamus,  3. 

Costs  under  Highway  Act.  See 
HioHWAY,  3,4. 

Costa  of  Special  Jury.  See  Special 
Jury — Hiohwav,  3, 

COUNTS. 
Several  counts  on  one  subject  of  com- 
plaint.   Sec  Pleadino,  2. 

COVENANT. 

The  declaration   stated  that  A.  and 

B,    his    wife    were  seised   in    fee 

in    right  of  B.   of  an   undivided 

moiety  of  certain  premises,  and 
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that  by  indenture  between  A.  and 
B.  and  C.  of  the  one  part,  and  the 
defendant  of  the  other  part,  the 
parties  nf  the  first  part  demised  the 
said  premises  to  the  defendant,  and 
that  the  lessee  made  the  covenants 
to  repair,  &c.  in  respect  of  which 
the  action  was  brought,  with  A. 
and  B.  his  wife,  ami  C.  and  the 
heirs  and  assigns  of  B.  and  C.  re- 
spectively. 

Held,  that  as  the  demise  was 
joint,  and  the  covenant  joint,  and 
the  intcrestof  the  covenantees  joint, 
the  cause  of  action  was  joint;  that 
the  covenantees  might  have  main- 
tained a  joint  action  on  the  cove- 
nants, and  therefore  that  they  must 
sue  Jointly,  and  that  A.  and  B. 
could  not  sue  alone  without  C. 
Foley  v.  Addtnbrooke.  C4 

Right  of  action  on  covenant  for  neg- 
lecting to  insure,  not  barred  by 
certilicale.  Sec  Bankruptcy,  1. 

CRIMINAL  LAW. 
Where  in  a  return  to  a  habeas  carpus 
it  is  alleged  that  the  prisoner  is 
detained  as  a  deserter,  by  virtue  of 
5  Si  G  Vict.  c.  12,  s.  22,  it  must 
also  be  alleged  that  "he  is  a  soldier, 
and  ought  to  be  with  his  corps.'' 

By  3a  Geo.  3,  c.  5Z,  s.  63,  the 
taking  any  present  by  a  person 
holding  office  in  the  Kast  Indies  is 
to  be  deemed  extortion  and  a  mis- 
demeanor, and  shall  be  punished 
as  such,  and  the  offender  shall  also 
forfeit  the  value  of  the  present. 

Held,  that  a  warrant  for  the  ap- 
prehension of  a  party  "  for  certain 
misdemeanors,  whereof  he  is  im- 
peached, and  also  for  certain  penal- 
ties and  forfeitures  sued  for  tn  the 
Queen's  Court"  by  the  Attorney- 
General,  pursuant  to  the  above 
statute,  wascriminalprocess,against 
which  a  party  was  not  privileged 
redcundo  af\er  discharge  oy  habeas 
corpus  from  illegal  custody.  In 
the  matter  of  Captmn  Dovglai.  509 
See  Pemvry — Hiouwat. 
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DAMAGES. 

Action  for  false  return,  where  no 
damage  sustained.  See  False 
Retuek. 

Damages  for  sale,  not  recoverable  on 
coont  complaining  merely  of  dis- 
tress.   See  DisTEEss. 

DEBT. 

Debt  by  statute  on  agreement  to  lend. 
See  Plbadino,  1 . 

DECEIT. 

Action  against  principal  for  deceit  of 
agent.  See  Principal  and  Aobkt. 

DEED. 

Indebitatus  for  money  lent,  where 
mortgage  deed  executed.  See  In- 
debitatus. 

Stamp  on.    See  Stamp. 

DEFENDANT. 

Proof  of  defendant's  identity.    See 

Identity. 
Defendant's    costs,    where    demand 

does  not  exceed  20L  See  Costs,  5. 

DEMAND  AND  REFUSAL. 
See  Mandamus,  2 — Trover,  1. 

DESERTER. 
See  Criminal  Law. 

DISHONOR,  NOTICE  OF. 
See  Bills  of  Exchange. 

DISTRESS. 

Damages  for  Sale. 

Under  a  count  in  the  common  form 
on  the  statute  of  Marl  bridge,  for 
an  excessive  distress,  the  allegation 
that  the  defendant  "  took  and  dis- 
irmed  the  plaintifTs  goods,**  does 
not  include  the  ude  of  them,  and 
therefore  under  such  a  count  da- 
mi^s  cannot  be  recovered  for  the 
aale  as  well  as  the  seizure.  Thomp- 
Mm  Y.  Wood.  518 


Trover  &Kt  fixtures  .distmined  and 
severed. «  See  Troveh,  t.  ' 

Estoppel  against  grantor  •ptf -licence  to 
distrain  from  saying  that  he  had  do 
estate.    See  EsvofVEX/,  t. 

EAST  INDIA  COMPAKY. 

Charge  of  de9ertipn  .and  extortion 
against  offieer  of  t^Rt  tndia  Com- 
pany.   See  Criiunal  JLaw*]  . 

EJECTMENT.  '- 
For  toll  gates.  See  Turnpixb  Road, 

Estoppel  agamst  mortgagor  from  set- 
ting up  prior  nN>rtga^     See  £$• 

TOPPBL,  1 — NoTrCB  TO  QuiT. 

ENTRIES. 
In  memorandum  bgpk*;    Seetfivi- 

DENCE,  >. 

Entries  of  proceedings  at  a  meetiog, 
when  to  be  sigrned  by  chairman. 
See  Joint  Stock  Company,  2. 

ERASURE. 

Mandamus  to  erase  record^  of  ses- 
sions, in  order  to  prevent  prejudice 
to  a  parish  from  a  judgment  frau- 
dulently procured.  See  Quarter 
Sessions,  2. 

ESTATE. 
See  Habendum. 

ESTOPPEL. 

Against  Mortgagor  from  setting  up 
prior  Mortgage  as  Defence  is 
Ejectment. 

1.  By  the  Staines  Bridge  Building 
Act  (9  Geo.  4,  cap.  c.  s.  75)  com- 
missioners were  empowered  to 
borrow  money  by  way  of  mort- 
gage. By  s.  76  every  mortgage 
was  to  be  in  m  form  given  by  sta- 
tute, whereby  the  commissioners 
were  to  grant  and  convey  by  deed 
to  the  Tender  the  bridge,  toll- 
houses and  toUs^   until  principsl 
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should  be  repaid  with  interest.  By 
s.  81  the  "several  persons"  to 
whom  any  such  mortgages  shall  be 
made  shall  be  severally  entitled,  in 
proportion  to  the  annual  amount 
of  the  interest  of  the  monies  bor- 
rowed on  mortgage,  to  the  tolls 
and  revenues  of  the  said  commis- 
sioners, without  any  preference  by 
reason  of  the  priority  of  date  of 
any  such  security. 

Against  an  ejectment  brought  by 
a  mortgagee  the  commissioners  set 
up  a  prior  mortgage  still  subsist- 
ing. 

Held,  that^  although  they  were 
commissioners  acting  in  execution 
of  a  statute,  they  were  estopped  by 
their  mortgage  to  the  plaintiff 
from  saying  that  their  whole  estate 
had  been  conveyed  to  the  prior 
mortgagee,  so  that  no  estate  had 
passed  to  the  plaintiff.  Doe  d. 
Levy  V.  Home.  239 

Against  Grantor  of  Power  to  distrain, 
from  saying  that  he  had  no  Estate 
at  Time  of  Grant. 

2.  Replevin.  Avowry,  because  plain- 
tiff owed  defendant  800/.,  and  af- 
terwards, by  indenture,  of  the  29th 
August,  1832,  between  them,  plain- 
tiff covenanted  to  pay  the  800/. 
with  interest,  "  on  the  29th  Feb. 
next  ensuing,"  and  granted  that, 
as  often  as  the  interest  should  be 
in  arrear,  defendant  might  distrain 
on  the  land  in  question ;  and  cer- 
tain interest  was  in  arrear. 

Plaintiff  set  out  the  deed  on 
oyer,  by  which  it  appeared  that 
defendant,  under  a  power  recited 
therein,  appointed  that  the  pre- 
mises should  be  to  his  own  use  for 
ever,  subject  to  a  proviso,  that,  if 
plaintiff  should  pay  the  800/.  with 
mterest,  on  the  29th  February  then 
next  ensuing,  defendant  would 
convey  as  plaintiff  should  direct ; 
covenants,  that  after  default  in 
payment,  defendant  might  enter 
and  take  the  rents  and  profits  to 
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his  own  use;  that  until  default 
plaintiff  might  hold  and  enjoy. 
Then  followed  the  distress  clause 
stated  in  the  avowry.  The  plain- 
tiff then  pleaded  that,  at  the  time 
of  making  the  indenture,  he  had 
no  estate  in  the  premises,  to  enable 
him  to  grant  the  said  power  of 
distress. 

Heidi  on  special  demurrer,  that 
the  plea  was  bad,  as  it  appeared 
that  the  plaintiff  had  granted  a  li- 
cence to  distrain,  and  that  he  could 
not  object  that  he  had  no  estate. 

2.  The  indenture  having  been 
made  on  the  29th  August,  1832 
(being  leap  year),  the  words  29th 
February  then  next  ensuing  were 
construed  to  mean  the  29th  Feb- 
ruary in  the  next  leap  year.  Chajh 
man  v.  Beecham,  71 

Estoppel  against  party  who  had  dis- 
trained and  severed  fixtures  from 
saying  that  they  were  not  chattels. 
See  Trover,  2. 

Against  appellants  from  saying  they 
were  not  the  proper  parties.  See 
Poor,  5, 

Same  against  applicants  for  a  bas- 
tardy order.     See  Poor,  1 7. 

EVIDENCE. 

Notice  to  produce, 

1 .  In  assumpsit  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange 
the  defendant  pleaded  that  at  the 
time  of  the  acceptance  he  was  a 
bankrupt,  and  indebted  to  the 
plaintif)^  in  a  certain  sum,  which 
debt  was  proveable  by  the  plaintiff 
under  the  fiat,  and  was  barred  by 
the  defendant's  certificate,  since 
obtained,  and  that  the  defendant 
accepted  the  bill  as  part  payment 
of  the  debt  due  to  the  plaintiff  in 
consideration  that  the  plaintiff 
would  prove  his  debt  under  the 
fiat.  Replication,  that  defendant 
did  not  accept  the  bill  by  way  of 
part  payment  of  any  debt  prove- 
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able  under  the  fiat  modo  ei  form^ 
Issue  thereoD. 

Hcldj  that  the  defendant  could 
not  give  secondary  evidence  of  the 
bill  to  ahow  that  it  was  accepted 
under  the  circumstances  alleged, 
without  a  notice  to  produce.  Ghood- 
ard  ▼.  Armour.  206 

CompctetKM  of  Co-dtfcndaU  after 
Judgment  by  Default, 

2.  To  an  action  on  a  contract^  (before 
the  SUL  6  &  7  Vict.  c.  S5),  held, 
that  one  defendant,  who  had  suf- 
fered judgment  by  default,  was  a 
competent  witness  against  the  other 
to  establish  the  joint  liability,  as  it 
was  to  his  interest  that  such  joint 
liability  should  not  be  established. 
Pipe  V.  Steele  244 

Emtrks  m  BooL 

5.  It  was  the  practice  of  a  farmer, 
when  he  hired  a  farm  servant,  to 
make  an  entry  of  the  terms  of  the 
hiring  in  his  memorandttm  book. 

HMt  after  his  death,  that  snch  • 
an  entry  was  noc  adnHssible^  on  a 
queetioB  between  two  parishes,  as 
to  the  aettlentent  of  one  of  such  ', 
tiirn  servanrs,  either  as  an  entry  . 
nidide  avrainst  interest,  or  in  the  ' 
orviitiarv  cvurse  of  business,  or  as  : 
rvxknce  ol  ibe  contract  ot  hiricg. 

AVln-rr  *j>evi4»  p!ea  nexCj*ary  ia  tn-s- 

|u**.     See  PiFAMya,  3. 
Onus  of  proof.     See  Powsa. 
What  admitted  by  '*  de  injuria.*'  See 

Fleai^ixg,  5. 
Evidence  of  defendant's  identity.  See 

IXDEXXITY. 

Against  township,  on  indictnnent  for 
non-repair  of  road.     See  High-  : 

Parol    admission   of   part-payment. 

See  Limitations,  Statute  of,  3. 
Of  marriage  by  licence.     See  Mar- 

BIAGB,  2. 

Of  proceedings  at    meeting.      See 

Joint  Stock  Compaky,  2. 
See  also  Stamp. 


EXAMINATION. 

Commitment  of  bankrupt  fbr  not 
answering.    See  BAKKanPrcT,  2. 

EXECUTION. 

What  money  may  be  taken.  See  Fi. 
Fa. 

Costs  of  fruitless  fi.  la.     See  Ca.  Sa. 

Ca.  sa.  where  judgment  not  revived 
by  scire  facias.    See  Judomeitt,  2. 

Effect  of  protection  order  of  Bank- 
ruptcy Court,  where  party  taken 
in  execution.     See  Iksolvent. 

Action  against  sheriff  for  extortion. 
See  Sheriff. 

EXTENT. 

Case.  The  declaration  stated  that 
defendant  maliciously  intending  to 
injure  plaintiff,  and  to  cause  his 
goods  and  lands  to  be  wrrongfully 
seised  and  extended,  falsely  and 
maliciously  made  an  affidavit  in 
the  Court  of  Exchequer,  that  plain- 
tiff owed  495/.  to  the  Queen,  and 
that  plaintiff  was  in  embarrassed 
circumstances,  and  that  the  debt 
was  in  danger  of  being  lost;  and 
defendant  maliciously  and  without 
probable  cause  for  issuing  an  ex- 
tent to  the  above  amoimt,  pro- 
cured to  be  issued  out  of  the  Ex- 
chequer a  writ,  directed,  &c.,  by 
virtue  of  which  he  caused  an  io- 
quLsition  to  be  taken,  whereby  it 
was  found  that  the  plaintiff  did 
owe  the  debt  above  mentioned,  as 
by  said  writ  and  return  thereof 
and  the  inquisition  thereto,  re- 
maining in  the  Court  of  Exchequer, 
appears.  And  defendant,  for  the 
said  malicious  purposes,  afterwards 
maliciously  and  without  probable 
cause  for  issuing  an  extent  to  the 
amoimt  aforesaid,  procured  to  be 
issued  out  of  the  Exchequer  ano- 
ther writ,  commanding  the  sheriff 
to  extend  and  seize  the  plaintiff's 
lands  and  chattels  until  the  said 
debt  should  be  satisfied  ;  by  virtue 
whereof  the  sheriff  seized  plaintiffs 
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goods  until  said  writ  of  extent  was 
superseded;  and  afterwards  the 
said  writ  of  extent  wo*  iuperaeded 
by  virtue  of  her  Majesty's  writ  of 
supersedeas  issued  out  of  her  Ma- 
jesty's Court  of  Exchequer,  and 
said  writ  of  extent  was  then  and 
is  ended ;  whereas  in  truth  plam- 
tiff  owed  only  a  portion  of  the  said 
debt,  VIZ.  only  70/.,  and  was  not  in 
embarrassed  circumstances,  and 
said  supposed  debt  was  not  in  dan- 
ger of  being  lost. 

Plea,  that  although  true  it  is 
that  the  execution  of  the  writ  of 
extent  was  superseded,  it  was  by 
the  grace  and  favour  of  the  Queen 
granted  that  the  execution  of  the 
said  writ  of  extent  should  be  su- 
perseded upon  the  terms  that  the 
plaintiff  should  pay  the  slieriff's 
costs  relating  to  the  execution, 
which  terms  being  complied  with, 
the  said  writ  was  superseded. 
Verification. 

Special  demurrer  to  the  plea. 

It  was  objected  to  the  declara- 
tion, that,  as  it  appeared  from  it 
that  the  verdict  of  the  jury  and 
the  inquisition  were  unreversed  and 
in  full  force,  the  declaration  itself 
negatived  the  fact  of  the  cause 
having  reached  its  termination,  or 
at  all  events  negatived  the  want  of 
probable  cause,  and  therefore  that 
the  action  for  instituting  the  cause 
maliciously  could  not  be  sustained. 

Held,  1.  That  the  inquisition 
was  no  part  of  the  grievance  com- 
plained of^  that  the  writ  of  extent 
was  the  grievance,  and  that  it  was 
sufficiently  traced  to  its  close. 

2.  That  the  plea  was  bad,  as 
it  was  consistent  with  it  that  the 
writ  of  extent  had  been  sued  out 
maliciously,  and  without  any  pro- 
ble  cause.     Craig  v.  HaselL    299 

EXTORTION. 
Action  for,  against  sherifF.   See  She- 

ftlPF. 


Charge  of  extortion  against  offieer  of 
East  India  Company.  See  Cri- 
minal Law. 

EXTRA-PAROCHIAL. 

Liability  of  extra-parochial  place  to 
repair  roads.     See  Highwat,  1. 

FALSE  RETURN. 

No  action  is  maintainable,  without 
averment  of  special  damage  against 
the  sherifF,  for  a  false  return  to  a 
writ  of  fi.  fa.,  where  no  damage 
could  necessarily  result  to  the  cre- 
ditor ;  it  appearing  that  the  goods 
in  question  nad  become  vested  in 
the  assignees  of  the  debtor,  who 
had  become  bankrupt. 

To  case,  by  the  execution  cre- 
ditor, for  a  false  return,  that  the 
goods  remained  in  his,  the  sheriBTs 
bands,  for  want  of  buyers,  the  she- 
riff pleaded  that  the  original  de- 
fendant had  become  bankrupt,  and 
that  the  sale  took  place  after  the 
fiat :  also,  that  the  execution  was 
on  a  warrant  of  attorney,  given  by 
way  of  fraudulent  preference. 

Held,  sufficient  answers  to  the 
action,  as  negativing  damage  from 
the  false  return. 

Held,  also,  that  these  pleas  did 
not  respectively  amount  to  the  ge- 
neral issue.    Wylie  v.  Birch.     629 

FEIGNED  ISSUE. 

Under  Tithe  Commutation  Act.  See 
Tithes,  2,  3. 

FIERI  FACIAS. 

Stat.  1  &  2  Vict.  c.  110,  s.  12,  au- 
thorising money  to  be  taken  in 
execution,  applies  only  to  monies 
set  apart  and  earmarked,  and  which 
are  the  propertv  specifically  of  tlie 
party  against  whose  effects  the  fieri 
facias  issues. 

Money,  therefore,  levied  under 
a  fieri  facias  and  in  the  hands  of 
the  sheriff  for  an  execution  cre- 
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ditor,  cannot  be  seized  under  a 
fieri  fadoM  against  such  execution 
creditor.     Wood  v.  Wood,         532 

False  return  to.  See  False  Re- 
turn. 

Costs  of  fruitless^. /a.  See  Ca.  Sa. 
.Action  against  sheriif  for  extortion. 
See  Sheriff. 

FIXTURES. 

Trover  for  fixtures  distrained  and 
severed.    See  Trover,  2. 

FREIGHT. 

Indebitatus  assumpsit  for  freiglit  pay- 
able by  defendant  to  plaintinfor  the 
carriage  of  certain  goods  on  board 
the  plaintifiTs  vessel,  at  the  de- 
fendants request,  and  for  work 
and  labour,  &c. 

A  special  verdict  found  that  by 
naemorandum  of  charter-party  the 
ship  was  chartered  for  a  voyage 
from  a  foreign  port  to  London,  to 
load  at  the  foreign  port  a  cargo, 
and  to  deliver  the  same  at  London 
on  payment  of  a  specified  freight. 
That  the  ship  received  on  board  a 
cargo  under  a  bill  of  lading,  by 
which  the  goods  were  made  deli- 
verable to  the  shipper  or  his  as- 
signs, he  or  they  paying  freight  for 
the  same  as  per  charter-party. 

Hdd^  L  That  from  an  accept- 
ance of  the  goods  by  an  assignee 
of  the  bill  of  lading  the  law  could 
not  imply  a  contract  by  him  to  pay 
freight ;  and  that  no  such  contract 
could  have  been  implied,  even  if 
the  bill  of  lading  had  made  no  re- 
ference to  the  charter-party,  but 
had  merely  specified  a  certain  sum 
to  be  paid  for  freight ;  though  in 
the  latter  case,  at  all  events,  the 
facts  might  be  evidence  from  which 
ihe  jury  might  find  such  a  contract. 

2.  That  the  Court  could  not  infer 
a  contract  by  the  defendant  to  pay 
freight. 

d.  That  if  the  jury  had  found 
such  a  contract,  it  would  not  sup- 


port the  declaration,  which  ongfat 
to  have  been  either  in  special  as- 
sumpsit, or,  if  in  indebitatus  as- 
sumpsit, ought  to  have  been  for 
the  freight  of  goods  delivered  to  the 
defendant  at  his  request. 

4.  That  the  special  verdict  was 
not  defective,  so  as  to  call  for  a 
venire  de  novo^  for  the  facts  were 
formed  without  ambiguity,  and  the 
question  referred  by  the  jury  was 
not  one  of  fact,  but  a  question  of 
laWf  whether  upon  the  facts  a  con- 
tract was  implied  by  law.  Sandert 
V.  VanzeUer,  580 

GOODS  AND  CHATTELS. 

Trover  for  fixtures  distrained  and 
severed.     See  Trover,  2. 

HABENDUM. 

Where  the  words  of  an  habendum  in 
a  deed  are  manifestly  contradictory 
and  repugnant  to  the  words  in  the 
premises,  the  former  are  to  be  dis- 
regarded ;  but  where  part  of  the 
words  in  the  habendum  are  con* 
tradictory  to  those  in  the  premises, 
and  part  explanatory,  the  contra- 
dictory part  only  need  be  rejected. 
Demise  to  //.  T.,  her  heirs  and 
assigns,  to  have  and  to  hold  to  the 
said  f/.  T.  and  her  assigns  for  the 
life  of  G.  T. : — Held,  that  under 
these  words  an  estate  passed  to 
H.  T,,  her  heirs  and  assigns,  for 
the  life  of  of  G.  T.,  so  that  on  her 
death  in  the  life  of  G.  T.,  her  heir 
would  take  as  special  occupant. 
Doe  d.  Timmis  v.  Steele.  Sii 

HERIOTS. 

Reservation  of  ancient  heriots.  See 
Power. 

HIGHWAY. 

Liability  of  Township  to  repair. 

1.  The  primd  facie  liability  to  repair 
roads  attaches  to  a  parish  only,  and 
not  to  any  township  or  other  dis- 
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trict,  although  it  is  no  part  of  any 
parish. 

Between  forty  and  fifty  years 
since,  certain  extra-parochial  and 
uncultivated  land,  being  part  of  a 
fen,  was  drained,  and  public  roads 
were  set  out  upon  it  under  the  pro- 
visions of  an  act  of  parliament, 
which  had  been  used  as  public 
roads  to  the  present  time* 

By  52  Geo,  3,  the  district  was 
formed  into  townships,  and  made 
subject  to  all  the  general  public 
laws  relating  to  constables  and  the 
relief  of  the  poor,  provided  that 
the  said  townships  should  not  be 
liable  to  contribute  to  the  relief  of 
the  poor  in  any  other  parish  or 
place,  or  to  pay  a  proportional  part 
of  any  other  parochial  rates  what- 
soever. 

Heid,  on  an  indictment,  alleging 
specially  the  above  facts,  that  such 
townships  were  not  liable  to  repair 
the  roads.     Reg.  v.  MidviUe.    522 

Evidence  against  Township, 

2.  On  an  indictment  against  a  parish 
for  the  non-repair  of  a  highway, 
it  is  not  essential,  in  support  of  a 
plea  that  the  several  townships  in 
it  have  been  accustomed,  from  time 
whereof,  &c,  to  repair  their  own 
highways,  to  shew  by  direct  affir- 
mative evidence  that  there  have 
been  ancient  highways  in  each  of 
the  townships.  The  existence  and 
several  repair  of  ancient  highways 
in  one  township  may  be  inferred 
from  their  existence  and  several 
repair  in  the  other  townships. 
Reg,  V.  Barnoldswick,  545 

Costs,  Certificate  for, 

3.  Where  an  indictment  against  a 
parish  for  the  non -repair  of  high- 
way under  the  stat.  6  &  6  IVHL 
4,  c.  50,  is  removed  by  cer- 
tiorari by  the  prosecutor  into  the 
Queen's  Bench,  and  is  tried  at 
Nisi  Prius,  the  judge  at  Nisi  Prius 
may  under  the  98th  section  certify 


that  the  defence  was  frivolous,  and 
order  that  the  defendant  pay  costs 
to  the  prosecutor. 

In  such  a  case  the  judge  may 
also  certify  under  the  stat.  6  Geo. 
4,  c.  50,  s.  37,  for  the  costs  of  a 
special  jury.     Reg  v.  Pembridge,  5 

Costs,  Attachment  for  Non-payments 

4.  Where  a  certificate  has  been 
granted  under  stat.  5  ^Q  Will,  4,  c. 
50,  s.  98,  that  the  defence  to  a  road 
indictment,  removed  by  certiorari 
into  this  Court,  is  frivolous,  and 
costs  have  been  awarded  against 
the  defendants,  the  payment  of 
such  costs  may  be  enforced  by  at- 
tachment. Reg,  V.  Pembridge.  60S 
See  also  Turnpike  Road  and 
Railway,  1. 

IDENTITY. 

In  an  action  against  Henry  Thomas 
Ryde,  as  the  acceptor  of  a  bill  of 
exchange,  dated  London,  it  was 
proved  that  the  acceptance  was  in 
the  handwriting  of  a  person  of  that 
name,  who  kept  an  account  at  the 
London  and  Westminster  Bank. 

Held,  this  was  evidence  that  the 
bill  was  accepted  by  the  defendant 
without  proof  of  his  identity  with 
the  person  who  kept  that  account 
at  the  bank.    Roden  v.  Ryde*    604 

IMMEDIATELY. 

When  certificate  for  costs  of  special 
jury  not  considered  to  have  been 
given  immediately  after  verdict. 
See  Special  Jury. 

INDEBITATUS. 

Where  a  mortgage  deed  contains  no 
covenant  for  repayment,  so  that 
no  action  can  be  maintained  on  the 
deed,  debt  for  money  lent  may  be 
brought  in  the  ordinary  indebi- 
tatus form.     Yates  v,  Aston,    351 

Indebitatus  for  freight.  See  Frbioht* 
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INDICTMENT. 

See  P2B/URT  AND  HiGHWAY. 

INFERENCE. 

In  case  of  special  verdict.  See 
Freight. 

INQUISITION. 

See  Extent. 

INSOLVENT. 

Defendant  being  in  execution  at  the 
suit  of  plaintiff^  plaintiff  obtained 
a  vesting  order  from  the  Insolvent 
Debtors  Court,  under  stat.  1  &  a 
Vkt.  c.  no,  8S.  36,  37.  Defend- 
ant did  not  petition  that  Court  for 
discharge,  but  afterwards  peti- 
tioned the  Court  of  Bankruptcy, 
and  obtained  a  final  order  of  pro- 
tection under  5  &  6  Fid.  c.  11 G, 
8.  4. 

Held,  that  he  was  not  entitled 
to  be  discharged  from  execution, 
the  provisions  of  stat.  5  &  6  Vict. 
c.  116,  in  this  respect  not  apply- 
ing to  the  case  of  a  party  in  cus- 
tody at  the  time  of  his  petitioning. 
Culpepcr  V.  Joy.  619 

See  also  Warrant  of  Attorney,  2. 

INSPECTION. 

Of  documents.     See  Practice. 

INSTALMENTS. 
See  Limitations,  Statute  of,  1 . 

INSURANCE. 

Action  for  breach  of  covenant  to  in- 
sure not  barred  by  certificate.  See 
Bankruptcy,  1. 

INTENDMENT. 
Where  special  verdict.  See  Freight. 

IRELAND. 

Arrest  of  defendant  going  to  Ireland, 


as  beii^  a  party  about  to  (|uit 
England.    See  Arrest. 

IRREGULARITY. 

Ca.  sa.  not  revived  by  scire  fadas, 
an  irregularity  only.  See  Judg- 
ment, 2. 

ISSUES. 

Costs  of  issues.  See  Cosn^  3— 
Mandamus,  3* 

JOINT-STOCK  COMPANY. 

Effect  rf  unauthorised  Alteration  in  the 
Amount  of  Capital  and  of  the  Shares 
of  Company, 

1.  By  the  deed  of  settlement  of  the 
**  British  Iron  Company/'  executed 
in  1825,  between  A.^  B.  and  C,  of 
the  one  part,  and  the  shareholders 
of  the  other,  the  latter  covenanted 
with  the  former  to  pay  such  calls 
as  should  be  required  by  the  di- 
rectors. 

By  the  Company's  Act,  obtained 
in  184^0,  the  3  £(  4  Vict.  c.  xcvi. 
s.  1,  it  is  enacted,  that  all  actions, 
&c.  for  any  injury  done  to  the 
company's  property,  or  upon  lia- 
bility to  the  company  in  respect  of 
any  bonds,  covenants,  bills  of  ex- 
change, contracts,  &c,  which  al- 
ready have  been  or  hereafter  shall 
be  entered  into  with  the  company, 
or  wherein  the  said  compaay  is  or 
shall  be  interested,  shall  and  may 
be  carried  on  in  the  name  of  the 
secretary  for  the  time  being. 

Held,  that  an  action  for  calls, 
on  a  covenant  entered  into  with  the 
parties  to  the  deed  of  settlement  of 
the  first  part,  was  properly  brought 
in  the  name  of  the  secretary. 

By  sect.  11,  a  memorial  of  the 
names,  &e.  of  the  secretary,  direc- 
tors, and  proprietors  was  to  be  in- 
rolled  in  Chancery  twelve  months 
after  the  passinji  of  the  act* 

By  sect.  1^  it  is  enacted,  "  that 
until  the  first  memorial  shall  have 
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been  daly  inrolled,  fire,  no  action, 
&c.  shall  be  commenced,  &c.  under 
the  authority  of  this  act.'' 

Heldf  no  objeotiooi  on  general 
demurrer,  that  the  declaration  did 
not  shevr  that  the  memorial  had 
been  duly  inrolled. 

Quart,  whether  the  objection 
would  have  been  good  on  special 
demurrer. 

By  the  deed  of  settlement  it  was 
provided,  *'  that  the  direction  and 
management  of  the  affairs  of  the 
company  slwuld  be  confined  to  six- 
teen directors;"  and  by  clause  102 
it  was  provided, "  that  the  directors 
of  the  company  shall  never  consist 
of  more  or  less  than  sixteen." 

By  clause  29  of  the  deed  it  was 
provided,  that  for  the  better  con- 
duct and  management  of  the  affairs 
of  the  company,  it  should  be  lawful 
for  a  special  general  meeting  to 
alter  or  annul  any  of  the  clauses 
of  the  deed  and  to  make  new  regu- 
lations. Provided  always,  that 
8uch  new  regulations  did  not  alter 
any  of  the  regulations  established 
by  the  deed,  "  for  confining  the 
individual  responsibility  of  each 
proprietor  as  between  himself  or 
neraelf,   and  his   or   her   co-pro- 

Erietors,  to  the  amount  of  his  or 
er  shares  in  the  capital  of  the 
company  for  the  time  being." 

Held^  that  the  29th  clause  au- 
thorised a  special  general  meeting 
to  reduce  the  number  of  directors. 

The  deed  of  settlement  provided, 
"  that  the  capital  of  the  company 
should  consist  of  the  turn  of 
2,000,000/.  divided  into  20,000 
shares  of  100/.  each,"  and 

In  1626  a  special  general  meet- 
ing determined  that  the  capital  of 
the  company  should  be  limited  to 
1,000,000/.,  divided  into  20,000 
shares  of  50/.  each.  In  1828  this 
resolution  was  rescinded,  and  the 
original  amount  of  capital  and 
shares  re-established. 

HMt  1.  That  the  amount  of 


shares  was  part  of  the  constitution 
of  the  company,  and  that  it  was  not 
competent  to  the  special  general 
meeting,  under  clause  29,  to  alter 
the  amount^  as  a  matter  relating  to 
the  ''  management  of  the  afibirs 
of  the  company." 

2.  That  the  effect  of  altering  the 
amount  of  shares  was  not  to  dis- 
solve the  company,  but  that  the 
alteration  was  simply  void. 

3.  That  the  defendant,  who  be- 
came a  proprietor  after  the  resolu- 
tion passed  for  altering  the  amount 
of  capital,  could  not  object  that  no 
company  then  existed. 

4.  That,  if  the  shares  were  re- 
duced to  50/.  shares  by  the  first 
resolution,  they  were  restored  to 
their  original  amount  by  the  second 
resolution.    SmUh  v.  Qoldgworihy, 

448 

Qualification  of  Trustees — Entry  of 
Proceedings — Signature  by  Chairman 
— Notice  of  Calls — Order  to  Pay. 

2.  By  the  Clifton  Suspension  Bridge 
Act,  (11  Geo.  4,  e.  Ixix.  s.  lly)the 
proceedings  of  the  trustees  are  to 
be  entered  in  a  book,  **  and  the 
chairman  of  every  meeting  of  the 
said  trustees  shall  subscribe  his 
name  at  the  end  of  the  proceed- 
ings at  suck  meeting,**  And  (he 
book  so  kept  is  made  evidence  in 
all  Courts. 

Held,  that  such  a  book  was  ad- 
missible in  evidence,  where  the 
chairman  of  a  meeting  did  not  sub- 
scribe the  proceedings  at  the  same 
meeting,  but  attended  for  the  pur- 
pose, and  subscribed  at  the  next 
meeting. 

By  s.  5,  a  pecuniary  qualifica- 
tion is  required  in  the  trustees,  and 
if  any  trustee  shall  act  "  without 
being  qualified  as  aforesaid^  or 
without  taking  the  oath  hereinafter 
mentioned,"  he  is  liable  to  a  pe- 
nalty ;  provided  that  all  acts  of 
any  trustee  *' though  not  duly  quali- 
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fied  as  aforesaid,  previous  to  his 
being  convicted  of  the  said  of- 
fence/' shall  be  valid. 

Sect.  6  provides  that  no  person 
shall  be  capable  of  acting  as  trus- 
tee, (except  for  the  purpose  of  ad- 
nainistering  the  oath),  until  he  shall 
have  taken  an  oath  of  office  in  the 
form  given  by  the  section,  which 
oath  so  taken  by  each  trustee  is  to 
be  administered  by  a  trustee,  and 
to  be  entered  in  the  book  of  pro- 
ceedings. 

Iltld^  that  the  clause  validating 
the  acts  done  by  unqualified  trus- 
tees before  conviction  could  not 
set  up  the  acts  of  trustees  who  had 
not  taken  the  oath  of  office. 

The  book  of  proceedings,  at  its 
commencement,  contained  the  form 
of  oath  subscribed  by  the  trustees, 
and  there  were  entries  in  other 
parts  of  the  book,  that  the  trustees 
whose  names  were  subscribed  to 
the  oath  had  some  on  one  occasion, 
and  some  on  another^  taken  the 
oath. 

Heidi  sufficient  evidence  that 
they  were  duly  sworn,  although  it 
did  not  appear  by  whom  the  oath 
had  been  administered. 

Sect.  85  required  subscribers  to 
the  undertaking  to  pay  the  amount 
of  calls  "  to  the  treasurer  of  the 
said  trustees.** 

Heldy  that  an  order  on  a  sub- 
scriber to  pay  into  a  bank,  *'  to  be 
placed  to  the  account  of  the  trea- 
surer of  the  trustees,'*  was  a  good 
order. 

Sect.  109  provided,  that  in  all 
cases  where  it  might  be  necessary 
for  the  trustees  to  give  notices, 
they  should  be  in  writing,  and 
signed  by  the  trustees  or  the  clerk 
to  the  trustees  by  their  order. 

Hcldy  that  notice  of  calls  to  the 
subscribers  was  necessary,  though 
the  act  contained  no  express  pro- 
viso on  the  subject,  and  that  they 
roust  be  signed  comformably  to  s. 
109;  and  that  where  the  clerks 


were  attornies  in  partnership,  no- 
tices signed  in  their  names  by  per- 
sons in  their  employment,  who  had 
authority  generally  to  sim  docu- 
ments in  the  style  of  the  firm,  were 
insufficient.  Mikav,  Bough,  119 
Conveyance  to  be  tendered  before 
action  can  be  maintained  for  sliares 
sold.     See  Shares. 

JUDGE. 

Jurisdiction  of  judge  at  Nisi  Prius 
to  certify  for  costs  of  road  indict- 
ment removed  by  certiorari.  See 
Highway,  3. 

At  what  time  to  certify  for  costs  of 
special  jury.     See  Special  Jury. 

Jurisdiction  of  judge  at  chambers  to 
fix  the  precise  amount  of  costs,  on 
payment  of  which  pleadings  may 
be  amended.     See  Costs,  1. 

JUDGMENT. 

Signing  Judgment^  when  completed, 

1.  Plaintiff,  at  the  summer  assizes, 
1841,  obtained  a  verdict  and  da- 
mages 291. 

On  the  13th  Dec.  following,  be- 
fore taxation  of  costs,  plaintiff  had 
the  postea  stamped  at  the  judgment 
office,  and  judgment  entered  in 
the  judgment  books,  a  blank  being 
left  for  damages  and  costs. 

A  few  days  afterwards  plaintiff 
died. 

The  day  after  the  end  of  the 
following  Hilary  Term  (Feb.  1, 
1842),  two  terms  having  elapsed 
since  the  verdict,  costs  were  taxed 
at  1221,  5s.  The  blank  left  for 
damages  and  costs  in  the  judgment 
book  was  then  filled  up  thus — "  In 
all  151/.  5s,  (1st  Feb.  1842)." 

The  judgment  roll  was  after- 
wards carried  in,  adjudging  151/. 
5s.  for  damages  and  costs. 

The  judgment  roll  contained  no 
reference  to  the  judgment  having 
been  completed  on  the  1st  Feb. 
nor  to  the  time  of  the  taxation  of 
costs,   but   the   following  entrji 
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which  'contekittd  the^  only  date 
giv«n,  appeased  on  the  margin*— 
'^Jodgmeiil}  signed  the  Idth  Dec. 

1841 J^..      ■■:        ■■■.   '.::.  ..       '!•:     . 

•  //A  fiftit  of  error  coram'  nobis 
'  afterwards  issued ;  the  error  as- 
aigned'  >wa8^  >that  two  terras  had 
elapsed  ;betweesi  the  date  of  the 
verdict  and  the  date^of  completing 
the  final  judgment. 

Heldt  as  judgment-  appeared  on 
the  roU  for  costs  and  damages, 
jadgment  was  not  completed  until 
the  }st  ]F]eb. ;  and  the  Court  made 
absolute  a  rule  for  substituting 
that  d^te  on  the  roll  for  the  13th 
Dec,  in  ofder  that  the  defendant 
might  not  be  estopped  from  shew- 
ing before  the  Court  of  Error  that 
judgment  had.  not  been  completed 
within  two  tprms  after  the  verdict. 
Peirce  v.  Derry,  477 

Scire  Facial  to  revive. 

it.  'The  omission  to  revfve  a  judgment 
which  is  more  than  a  year  old/  by 
scire  facias,  before  issuing  a' writ 
of  capia^  ad  satisfaciendum  ujpon 
it,  lb  an  irregularity,  but  such 
omission ;  does  not  hiake  the  writ 
of  capia'd'a  'nullity.  '  Dlanchenay  v. 
BurL  '  613 

Satisfaction  of  Judgment. 

3.  The  defendant,  being  indebted  to 
th^, plaintiff  in  the  sum  of  1070/., 
agrei^d  to  allow  a  judgment  he  bad 
before  given  for  500/.  to  stand  as 
security  for  the  payment  of  the 
1070/.  After  the  passing  of  the 
statute  1  &  ^  Vict.  c.  110,  a  third 
person ,  purchased  the  defendant's 
land  with  notice.  The  defendant 
afterwards  died.  Hetd^  that  the 
defendant  in  his  lifetiipe  would  not 
have  been  entitled  to  have  satis- 
faction entered  on  the  roll  on  pay- 
ment of  500/.  and  interest,  and 
that  a  purchaser  with  notice  stood 
in  the  same  position.  Crafts  v. 
Wilhnm^  ^80 


JURISDICTION. 

Of  Queen's  Bench  to  order  records 

of  quarter  sessions  to  be  altered. 

See  Quarter  Sessions,  2. 
'  Of  jpdge  at  Nisi  Prius  to  certify  for 

costs  of  indictment  removed   by 

certiorari.     See  Indictment,  3. 
Of  judge  at    chanibers  to  fix   the 
*  amount  of  costs,  on  payment  of 

which  pleadings  may  be  amended. 

See  Costs,  1. 
Of  quarter  sessions  to  alter  records 

of  past  sessions.     See   Quarter 

Sessions,  2. 
Of  justices  to  make  order  on  parish 

out  of  their  county  for  maintenance 

of  lunatic  pauper.     See  Lunatic 

Pauper. 

JURY. 

Certificate  for  costs  of  special  jury. 
See  Special  Jury — Hiohwat,  3. 

I  ^  ■ 

JUS  TERTII. 

Usury  cannot  be  set  up  as  the  foun- 
dation of  a  jus  tertii,  where  the 
third  person  has  settled  with  the 
plaintiflf,  and  abandons  all  further 
claim. 

Defendant,  a  wharfinger,  had 
malt  deposited  with  him,  on  ac- 
count of^  B.  B.,  as  a  security  for 
money  lent  by  plaintiff,  made  a 
sale  of  the  goods  to  him,  with  a 
condition  annexed  for  re-purchase 
by  B.  at  such  an  advanced  price 
as  to  make  the  transaction  usu- 
rious. The  defendant,  on  notice 
of  the  sale,  transferred  the  malt  in 
his  books  from  B.  to  the  plaintiff, 
and  held  it  at  the  disposal  of  the 
plaintiff. 

B.  afterwards  became  bankrupt. 

His  assignees  claimed  the  malt, 
on  the  ground  that  the  transaction 
with  the  plaintiff  was  usurious,  and 
that  the  property  had  never  passed, 
but  they  eventually  compromised 
with  the  plaintiff. 

Hcldf  afterwards^  in  an  actioo 
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against  defendant  for  the  proceeds 
of  the  malt  as  monev  had  and  re- 
eeiTed  to  the  use  or  the  plaintiff, 
that  the  defendant  eoald  not  set 
up  the  jus  tertii  of  the  assignees, 
which  they  had  themselves  aban- 
doned.    BctteUy  r.  Reed.        561 

JUSTICES. 

• 

Their  jarisdictioo  to  make  order  on 

parish  out  of  their  county.    See 

LuvATic  Paupee. 
To  make  order  on  highway  rate  for 

maintenance  of  turnpike  road.  See 

TuEXPiKB  Road,  1. 
Notice  of  action.     See  Notice  of 

Acnov. 

LADING,  BILL  OF. 

Assignee  of,  his  h'ability  for  freight. 
See  FasioBT. 

LANDLORD  AND  TENANT. 

Agreement ^Lease.     See  Stajcp,  2, 
Notice  to  quit.  See  Notice  to  Quit. 

LEASE. 

See  Stamp,  2. 

LEAVE  AND  LICENCE. 

Grantor  of  licence  to  distrain,  es- 
topped from  saying  that  he  had  no 
estate.    See  Estoppel,  2, 

LICENCE. 

Estoppel  against  licenser  from  saying 
that  he  had  no  power  to  grant  the 
licence.     See  Estoppel,  2, 

LICENCE  TO  MARRY. 

Licence  by  wrong  name.  See  Mar- 
blags,  1. 

Evidence  of  licence.  See  Mabriaoe, 
ft. 

LIGHTING   AND   WATCHING 

RATE. 

A  lighting  and  watching  rate  for  a 
township  was  made  onder  d  &  4 


ITiflL  4,e.90,Mmi  pdtUbiti  by 
affising  Botice  lo  tke  door  o£  die 
church  or  paiodiial  ehmfA  m  the 
township,  whidi  was  tbt  only 
church  where  poor  ntea  had  there- 
tofore been  puliiidied.  There  were 
two  other  cbnrckes  of  the  esta- 
blished churdi  m  the  lowaship^ooe 
of  which  had  been  open  abaat 
three  years,  and  the  other  had 
been  opened  just  before  the  publi- 
cation of  the  rate. 

There  were  also  Taiioas  dis- 
senting diapela  in  the  township. 

HeU^  that  the  publicatioo  was 
insufficient,  vnder  7  WiU.  4  &  1 
Vki.c.4^.    JUg.w.mdi^    872 

LIMITATIONS,  STATUTE  OF. 

Wiem  Staivdehepmitonm^ukart  Debt 
Payable  by  iMMabmaUt* 

1.  Assumpsit.  The  declaration  stated 
that  in  1832,  defendant  being  in- 
debted to  plaintiflT  in  3301.,  gate  a 
warrant  of  attorney  for  tbe  amount, 
subject  to  a  defeasance,  stating 
that  the  warrant  was  given  to  se- 
cure payment  of  the  above  soin  by 
instalments,  the  last  of  which  was 
payable  in  1835,  and  tbat,  in  case 
default  should  be  made  in  payment 
of  any  of  the  instalments,  the 
plaintiff  should  be  at  liberty  to 
enter  up  judgment  and  issue  exe- 
cution, levy,  recover  and  receive  all 
or  so  much  of  the  debt  aa  ahoold 
be  unpaid  at  the  time,  the  saaae  as 
if  all  tbe  periods  for  payment  had 
expired  by  effluxion  of  time.  And 
thereupon,  in  consideration  that 
plaintiff  would  forbear  until  tbe 
time  specified  in  the  defoaatnce, 
defendant  promised  to  pay  the  in- 
stahnents  at  the  times  mentioned. 
The  declaration  then  stated  that 
plaintiff  forbore,  and  alleged  non- 
payment of  some  of  the  instal- 
ments. 

Plea :  Sutute  of  Limitations  and 
issue  thereon. 

It  appeared  at  the  trial  tbat  the 
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first  default  io  payment  of  an  in- 
stalment was  made  more  than  six 
jears  before  action. 

Heldf  that  the  plaintiff  might 
have  sued  on  the  first  defaidt  for 
the  whole  amount  remaining  un- 
poidy  and  that  therefore  the  statute 
was  a  bar  as  to  all  the  instalments. 
Hemp  V.  Garland.  402 

Statute  haired  by  Payment  of  Partner, 
in  Fraud  ^  hi$  Co-partner, 

2.  A  payment  made  by  one  partner 
after  tbe  dissolution  of  the  partner- 
ship on  account  of  a  partnership 
debt,  and  after  six  years  have 
elapsed  without  any  acknowledg- 
ment of  the  debt^  is  sufficient  to 
take  the  case  out  of  the  operation 
of  the  Statute  of  Limitations  as 
against  the  other  partner,  though 
the  jury  find  that  the  payment  was 
fraudulently  made  against  his  con- 
sent and  in  concert  with  the  cre- 
ditor to  revive  the  debt,  Goddard 
V.  Ingram,  46 

Parol  Admission  of  Payment, 

S*  In  an  action  by  payee  against  the 
maker  of  a  promissory  note,  to 
rebut  a  plea  of  the  Statute  of  Li- 
mitations, the  plaintiff  proved  the 
fiict  of  a  payment  on  account  of 
the  note  within  six  years,  and  he 
further  proved  a  parol  admission 
by  the  party  paying  that  he  had 
made  this  payment. 

Held,  that  this  admission  was 
rightly  received  in  evidence,  to 
corroborate  the  direct  proof  of  the 
fact  o{  payment,  as  the  statute  9 
Geo.  4  merely  excludes  an  acknow- 
ledgment '*  by  words  o«(y."  Bevan 
V.  GetAmg.  59 

Whether  non-payment  of  tithes  for 
sixty- three  years^  &c«  in  itself  a 
ground  of  exemption.  See  Tithes, 
1. 

LUNATIC  PAUPER. 
By  9  Geo.  4^  c.  40^  a.  41,  where  the 


place  of  setdemeiU  of  a  lunatic 
pauper  cannot  be  ascertained,  two 
justices  may  direct  him  to  be  con- 
veyed to  the  county  lunatic  asylum^ 
and  direct  the  charges  of  his  re- 
moval and  maintenance  to  be  paid 
by  the  treasurer  of  the  county* 

By  sect.  42,  if  the  settlement  has 
not  been  ascertained  before  the 
pauper's  removal  to  the  asylum, 
two  justices  may  ascertain  it  at 
any  subsequent  time,  and  make  an 
order  upon  the  place  of  settlement 
for  repayment  of  the  charges  in- 
curred within  twelve  months  in  the 
pauper's  removal  to  and  mainte- 
nance at  the  asylum,  and  may  also 
provide  for  the  expenses  of  his  fu- 
ture maintenance  there. 

This  section  does  not  say  to 
whom  such  repayment  is  to  be 
made. 

By  sect.  43,  in  all  cases  where 
two  justices  are  empowered  to 
make  an  order  on  s^ny  parish  for 
the  payment  of  a  weekly  sum  for 
the  maintenance  of  pauper  luna- 
tics, "  it  shall  be  lawful  for  two 
justices  of  the  county,  in  which 
such  county  lunatic  asylum  shall 
be  situate,  to  make  such  order  on 
the  overseer  or  overseers  of  any 
other  county  which  shall  jointly  mam* 
tain  such  asylum.*' 

By  sect.  60  an  appeal  is  given 
to  the  quarter  sessions  against  such 
orders,  and  notice  is  to  be  given 
'*  of  the  nature  and  matter  of  such 
appeal.'* 

Two  justices  of  Gloucestershire^ 
the  county  of  the  asylum  in  which 
a  pauper  was  confined,  made  an 
order  under  sect.  42  upon  the 
overseers  of  a  parish  in  Hereford- 
shire, which  did  not  jointly  main- 
tain such  asylum. 

Held,  that  they  had  jurisdiction 
to  make  such  order. 

On  appeal  against  the  order 
several  grounds  of  appeal  were 
stated  with  particularity.  One  of 
the  grounds  was  that  the  order 
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'*  had  not  been  made  in  conformity 
with  9  Geo.  4,  c.  40." 

Heldt  that  the  above  general 
ground  of  appeal^  especially  where 
other  grounds  had  been  particu- 
larly stated,  did  not  let  the  appel- 
lants into  the  objection  that  the 
justices  had  no  power  to  order  the 
repayment  to  be  made  "  to  the 
treasurer  of  such  county.** 

SemblCf  that  they  had  such 
power. 

From  a  case  stated  by  the  ses- 
sions on  such  appeal,  it  appeared 
that  a  previous  order,  adjudicating 
on  the  pauper's  settlement  under 
sect.  42,  had  been  made  by  two 
other  justices,  and  that  such  prior 
order  had  been  quashed  on  appeal, 
"  for  want  of  form,"  but  not  upon 
the  merits. 

Held,  that  the  prior  order,  hav- 
ing been  so  quashed,  was  as  if  it 
had  never  been,  that  therefore 
there  had  been  no  previous  ascer- 
tainment of  the  settlement,  and  the 
second  order  was  free  from  objec- 
tion on  that  ground,  Reg.  v.  Pix- 
ley.  96 

MAGISTRATES. 

See  Lunatic  Pauper — Notice  of 
Action— Poor — Quarter  Ses- 
sions— Turnpike  Road,  1. 

MAJORITY. 

Church  rate  made  by  minority  in 
vestry.     See  Church  Rate. 

MANDAMUS. 
In  case  of  a  Trust. 

1.  In  pursuance  of  the  will  of  a  pri- 
vate person,  his  executor  by  deed 
conveyed  land  to  trustees  for  the 
benefit  of  the  poor  of  a  parish. 
The  deed  provided  that  a  chest, 
of  which  there  should  be  three 
locks  and  three  keys,  should  re- 
main in  the  parish  church,  for 
keeping  all  writings,  accounts,  &c. 


and  the  trust  monies  remaining  un- 
expended ;  one  of  such  keys  to 
be  kept  by  the  receiver,  the  second 
by  the  parson,  the  third  by  the 
churchwardens. 

Held,  that  a  mandamus  lay  to 
the  trustees  to  compel  the  delivery 
of  one  key  to  the  churchwardens, 
although  the  application  concerned 
a  trust  and  a  mere  private  endow- 
ment.    Reg.  V.  Ottery  St.  Mary. 

SS2 

Demand  and  RefusaL 

2.  During  the  progress  of  certain 
works^  made  by  a  railway  com- 
pany, in  pursuance  of  their  act,  the 
trustees  of  a  turnpike  road,  which 
had  been  excavated  and  altered  by 
the  company,  stated  to  the  com- 
pany that  they  highly  disapproved 
of  and  objected  to  the  alterations, 
and  they  frequently  called  on  tbe 
company  to  comply  strictly  with 
the  provisions  of  their  act.  The 
company  notwithstanding  went  on 
with  their  works  as  before,  and 
completed  them. 

A  rule  for  a  mandamus  to  tbe 
company  to  execute  their  works 
according  to  the  manner  prescribed 
by  their  act,  was  discharged,  on 
the  ground  that  afler  the  comple- 
tion of  their  works  there  had  been 
no  demand  and  refusal  to  execute 
the  works  required.  Reg.  v.  JBru- 
tol  and  Exeter  Railway  Company. 

384 

Costs  of  Issues. 

S.  Mandamus  to  a  corporation  to  ad- 
mit a  freeman,  ailing  a  custom 
in  favour  of  parishioners  and  inha- 
bitant householders. 

Return:  denying  the  custom, and 
that  prosecutor  was  a  parishioner 
and  householder. 

Three  traverses  were  taken  on 
this  return,  viz.  1.  Re-asserting  the 
custom.  2.  That  prosecutor  was 
a  parishioner.  3.  That  he  was  a 
householder. 

Issues  thereon. 
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The  first  issue  was  found  for 
the  corporacion,  and  the  other  two 
issues  for  the  prosecutor. 

Held^  that  he  was  not  entitled  to 
the  costs  of  the  issues  on  which  he 
had  succeeded,  under  statute  4 
Anne^  c.  16,  9  Anne,  c.  20,  or  Rule, 
Hilary  2  Will.  4,  I.  74,  or  Rule, 
Hilary  4  WUL  4,  General  Rules 
and  Regulations,  7.  Reg,  v. 
Malmesbury.  482 

Mandamus  to  erase  judgment  fraudu- 
lently obtained  at  quarter  sessions. 
See  Quarter  Sessions,  2. 

Mandamus  to  railway  companies  to 
lower  road  and  to  make  compen- 
sation for  injury.  See  Railway, 
1,3. 

MARLBRIDGE,  STATUTE  OF. 

What  damages  recoverable  under  a 
count  on  the  statute  for  excessive 
distress.     See  Distress. 

MARRIAGE. 

By  false  Name. 

1.  Where  a  party  is  married  by  licence 
under  a  false  name,  the  marriage 
is  not  thereby  invalidated.  Lane 
T,  Goodwin.  610 

Evidence  of  Marriage, 

2.  Evidence  of  marriage  had  been 
given  by  proof  of  cohabitation  and 
reputation.  In  addition,  an  affida- 
vit of  the  19th  July,  1784,  made 
by  the  alleged  husband  for  the 
purpose  of  obtaining  a  special  li- 
cence, and  the  fiat  of  the  Arch- 
bishop of  Canterbury  directing  the 
licence  to  pass  as  prayed,  which 
was  at  the  foot  of  the  affidavit, 
were  put  in^  produced  from  the 
proper  custody.  No  search  had 
been  made  for  the  licence,  but  it 
appeared  that  such  licences  are  not 
kept  in  any  regular  custody.  An 
extract  from  the  parish  register 
was  also  put  in,  which  stated  that 
a  marriage  between  the  parties  in 
question  had  been  celebrated  by 


special  licence  from  the  archbishop 
on  the  21st  July,  1784. 

It  was  objected  that  the  docu- 
mentary evidence  was  inadmissible 
without  production  of  the  licence. 

Heldf  that  it  was  admissible  as 
confirming  the  evidence  by  coha- 
bitation and  reputation.  Doe  v. 
Grazebrook.  334 

MASTER  AND  SERVANT. 

The  owner  of  a  barge  on  the  Thames 
is  liable  for  injury  done  by  it,  al- 
though by  the  Watermen's  Act,  7 
&  8  Geo,  4,  c.  Ixxv.,  vessels  must 
be  navigated  by  freemen  or  ap- 
prentices to  freemen^  and  the 
owner,  not  being  himself  a  free- 
man or  apprentice,  had  intrusted 
the  navigation  of  his  vessel  to  a 
person  qualified  under  the  act. 
Martin  v,  Temperley,  497 

MEETING. 

Book  of  proceedings  of  meeting, 
when  to  be  signed  by  chairman. 
See  Joint  Stock  Company,  2. 

Church  rate  made  by  minority  at  ves- 
try meeting.    See  Church  Rate. 


MESNE  PROCESS. 
See  Arrest. 

MINORITY. 

Church  rate  made  by  minority  in 
vestry.     See  Church  Rate. 

MISJOINDER. 
See  Case. 

MODUS. 

See  Tithes. 

MONEY. 

What  money  belongs  to  the  defend- 
ant so  as  to  be  liable  to  fi.  fa. 
See  Fi.  Fa. 
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MONEY  LENT. 

Indebitatus  for»  where  mortgage  deed 
executed.    See  Indebitatus. 

MONEY  PAID. 

See  Physiciak. 

MORTGAGE. 

Estoppel  against  mortgagor  from 
setting  up  prior  mortgage,  as  a 
defence  to  an  ejectment.  See 
Estoppel,  1. 

Ejectmert  for  toll  gates  by  subse- 
quent mortgagee  on  his  single  de- 
mise.    See  Turnpike  Road,  2. 

Ejectment  by  mortgagee,  where  te- 
nancy between  him  and  mortgagor, 
without  notice  to  quit.  See  No- 
tice TO  quit. 

Indebitatus  for  money  lent,  notwith- 
standing a  nnoftgage  deed  has  been 
executed.     See  Indebitatus. 

Stamp.     See  Stahp,  4. 

MUNICIPAL  CORPORATION. 

To  be  qualified  to  be  elected  an 
alderman,  on  an  extraordinary  va- 
cancy, within  the  meaning  of  the 
Stat.  5  8c  6  Will,  4,  c.  76,  ss.  27  and 
28,  a  corporator  must  be  either  a 
councillor  or  a  person  qualified  to  be 
a  councillor  by  being  entitled  to  be 
on  the  burgess  list  of  the  borough. 
The  term  **  burgess  list"  is  to  be 
understood  to  be  the  list  in  force 
for  the  current  municipal  year  in 
which  the  election  takes  place,  viz. 
from  1st  November  to  1st  Novem- 
ber, and  therefore  it  is  not  suffi- 
cient to  be  entitled  to  be  or  to  be 
on  the  burgess  list  made  out  and 
completed  on  the  22d  of  October 
of  that  year  (under  sect.  22),  which 
is  not  to  be  in  force  until  the  1st 
November  following.  Reg,  v. 
Harvey.  246 

NAME. 

Identity  of  name,  evidence  of  defend- 
ants identity  with  the  acceptor  of 
a  bill.    See  Identity. 

Marriage  by  licence  under  false  name. 
See  Makkiaoe,  1. 


NEOLIGENCB. 

Action  against  master  fbr  M^igehce 
of  servant.  See  Mtistfia  akd 
Servant. 

NEW  ASSIGNMENT. 

When  unnecessary.  See  PleadixQs  5. 

NISI  PRIUS. 

Power  of  judge  to  certUy  tut  ctets 
of  roadt  iodictment  renravri  by 
certiorari.     See  HiofiWAT»  6. 

NONSUIT. 
See  PamoiPAL  akd  StftBrt. 

NOTARY. 

Held,  (before  statute  6  &  7  Viet.  c.  1, 
which  entitles  an  appreotioe  to  a 
notary,  after  the  regular  term  of 
service  under  41  Geo.  9,  c.  79,  to 
be  admitted  a  notary,  although  such 
apprentice  during  the  time  balso 
articled  clerk  to  the  same  master 
as  an  attorney,)  that  an  apprentice 
to  a  notary,  being  also  articled  clerk 
to  the  same  master  as  an  attorney, 
could  not  serve,  so  as  to  becoine 
a  notary.     Scrheners*  Company  v. 

Reg.  m 

NOTICE. 

Notice  to  Qttit. 

1 .  A  mortgage  deed  contjuned  a  pro- 
vision by  which  the  mortgagor  *'did 
attorn  tenant  to  the  mortgagee/'  at 
a  rent  <<  payable  quarterly, '  to  be 
recoverable  bv  distress  and  sde, 
action  of  "  aebt,  and  otherwise 
howsoever." 

Held,  that  after  default  made  in 
payment  of  the  principal,  the  mort- 
gagee might  eject  the  mortgagor 
without  any  notice  to  quit.  Doe 
d.  Snell  V.  Tarn.  637 

Notice  of  Action. 

2,  On  a  complaint  under  the  Pawn- 
brokers* Act,  before  the  defendant, 
who  was  a  police  magistrate  at 
Greenwich,  the  plaintiff  was  exa- 


mined  for  the  deftnee.  The  de- 
fendant, who  was  dissatisfied  with 
his  evldeace,  directed  bim  to  be 
detained  white  he  considered  the 
principal  case,  which  he  diimisaed 
for  want  of  jurifldiction.  The  plain- 
tifl*  was  then  taken  hefore  llie  de- 
fendant, who  told  him  he  should 
commit  hira  unleu  he  found  bail 
to  appear  on  a  subsequent  day. 
He  immediately  gave  bail  and  was 
'  disdiarged.  He  appeared  on  the 
day  named,  and  a  charge  of  penury 
waa  then  examined,  and  the  plain- 
tiff committed  for  trial.  A  bill  for 
perjury  afterwards  preferred  waa 
thrown  out. 

Held,  that  the  defendant  was  so 
acting  as  to  be  primi  facie  entitled 
to  the  privilegeiofajustice  of  peace 
when  sued,  and  that,  if  the  plaintiff 
imputed  that  ihe  defendant  was  not 
acting  bond  fide,  he  should  have 
required  that  the  opinion  of  the 
jury  should  be  taken  on  that  point. 
jHeU,  also,  that  [hough  the  de- 
fendant was  not  proresaing  to  ex- 
ercise any  extraordinary  powers, 
given  by  the  Police  Act,  3  &  3  Fict. 
c.  7J,  under  which  he  was  ap- 
pointed, he  was  entitled  to  the 
benefit  of  (he  enactments  in  chat 
statute,  in  favour  of  persons  sued 
for  any  thing  done  in  pursuance  of 
that  act,  or  in  execution  of  the 
powers  and  authorities  of  it ;  and, 
therefore,  that  the  action,  not  hav- 
ing been  commenced  within  three 
months  after  the  act  complained  of, 
and  the  venue  not  having  been  laid 
in  Middlesex,  the  plaintiff  was 
properly  nonsuited.  Hauldine  v. 
Grove.  210 

Notice  to  produce.    See  EtidehcE,  1. 

Notice  of  appeal.    See  Afpeai: — Lu. 
RATic  Pauper — Poor. 

Notice  of  certiorari.    See  Pooh,  16. 

Notice  of  rate.      See  Liohtino  and 
Watching  Rate. 

Notice  of  calls.     See  Joint  Stock 
COHPASY,  2. 

Notice  not  to  trespass.    See  Costs,  4. 
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NULLITY. 

Judgment  not  revived  by  scire  facias 
an  irregularity  only.  See  Jono- 
MENT,  2. 

OCCUPIER. 

See  Poor,  2~Sewkrs. 

OFFICER. 

Validation  of  aclu  by  unqualified 
officer.  See  Joitn  Stock  Com- 
pany, 2. 

OSlcer  of  East  India  Company.  See 
Criuinal  Law. 

PARENT. 

Order  of  removal,  separating  parent 
and  child.     See  Poor,  3 


Its  liability  to  police  constable  for 
costs   of  apprehending  vagrants. 


PARTIES  TO  ACTION. 

See  Covenant. 

PARTNERSHIP. 

What  such  a  change  of  firm  as  to 

exonerate  a  surety  for  one  of  the 

partners  during  the  continuance  of 

the  partnership.      See  Pkincifai. 

ANO  SURBTY. 

Payment  by  otie  partner  to  take  a 
debt  out  of  the  Statute  of  Limita- 
tions. See  Limitations,  Statute 
01,2. 


Paym' 


PAYMENT. 

I  by  one  partner  to  take  a 


debt  out  of  the  Statute  of  Limita- 
tions.   See  Limitations,  Statute 
OF,  2. 
Parol  admission  of  part  payment.  See 
Limitations,  Statute  op,  S. 

PERJURY. 

An  indictment  for  perjury  stated  that 
certain  persons  were  commisaionera 
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acting  in  the  execution  of  certain 
acts  of  parliament  relating  to  the 
duties  of  assessed  taxes,  and  that 
at  a  meeting  held  by  them  for  the 
purpose  of  hearing  and  determin- 
mg  appeals  against  the  certificate 
of  supplementary  charges  made  by 
J.  L.  crown  surveyor,  in  pursuance 
of  the  said  acts,  a  certain  appeal  of 
one  IFUiiam  Hewatt  in  due  form  of 
law  came  on  to  be  heard ;  and  that 
J,  OvtrioH  appeared  before  the 
said  commissioners  as  a  witness  for 
and  on  behalf  of  the  said  /F.  Hewatt^ 
upon  the  hearing  of  the  said  appeal, 
and  took  his  corporal  oath.  Held 
bad,  for  not  shewing  that  the  oath 
was  taken  in  a  judicial  proceeding. 
Overton  v.  Reg.  133 

PHYSICIAN. 

A  physician  may  recover  on  an  ex- 
press contract  to  remunerate  him 
for  his  attendance. 

But,  as  the  ordinary  understand- 
inff  is  that  such  attendance  is  given 
without  legal  title  to  remuneration, 
subsequent  promises  to  pay  are,  in 
general,  to  be  referred  to  the  usual 
honorary  claim  of  the  physician, 
and  will  not  amount  to  proof  of  an 
express  contract,  unless  it  is  clear 
that  the  attendance  was  not  given 
on  the  ordinary  understanding. 

Where  no  special  agreement  has 
been  made  to  remunerate  the  phy- 
sician he  cannot  recover  expenses 
out  of  pocket,  in  travelling  to  at- 
tend his  patient,  as  money  paid  to 
the  use  of  the  latter,  for  such  ex- 
penses are  incidental  to  the  attend- 
ance, and  to  be  considered  as  money 
paid  to  the  physician*s  own  use  in 
the  ordinary  exercise  of  his  pro- 
fession.   Veiich  V ,  Russell,         198 

PLEADING. 

Form  of  ActioH'^Debt  or  Case, 

1.  By  a  local  act  all  persons  who  had 
agreed  to  give  or  lend  money  to- 
wards the  purposes  of  the  act  were 


required  to  pay  the  same ;  and,  if 
they  did  not  pay,  power  was  gi?en 
to  sue  for  the  same  by  action  of 
debt,  or  on  the  case. 

Heldf  that  the  statute  gave  an 
option  as  to  the  form  of  action, 
and  that  debt  was  maintainable 
even  on  an  agreement  to  lend. 
Miles  V.  Bough,  119 

Misjoinder.     See  Case. 

Parties  to  action.     See  Covenant. 

Indebitatus  for  freight.  See  Freight. 

Under  declaration  in  common  form 
on  the  Statute  of  Marlbridge,  for 
excessive  distress,  damage  for  sale 
not  recoverable.     See  Distress. 

Declaration,  for  not  transferring 
shares,  must  aver  tender  of  con- 
veyance by  vendee.     See  Shares. 

Want  of  particularity  in  declaration 
against  sheriff  for  extortion.    See 

SUERIFF. 

In  case  for  maliciously  issuing  an  ex- 
tent, allegation  that  proceedings  are 
determined.     See  Extent. 

Several  Counts  on  same  Subject  of 
Complaint, 

2.  Assumpsit.  The  declaration  cod« 
tained  two  counts.  1  st  count,  that 
plaintiff  purchased  of  defendant  a 
horse  warranted  sound :  breach, 
that  the  horse  was  unsound.  2. 
That  plaintiff  purchased  of  defend- 
ant a  certain  other  horse  warranted 
quiet,  &c. :  breach,  that  the  horse 
was  not  quiet. 

Ai  the  trial,  it  appeared  that 
there  was  only  one  contract  with 
respect  to  one  horse,  and  that  the 
promises  in  the  two  counts  men- 
tioned were  parts  of  that  contract. 
Held,  that  the  case  was  within 
rule  7  of  H.  T.  4  IViil.  4,  which 
provides  that  where  there  are  se- 
veral counts  and  a  plaintiff  fails  to 
establish  a  distinct  subject-matter 
of  complaint  on  them,  the  verdict 
shall  pass  against  him  on  each  count 
which  he  sliall  have  so  failed  to 
establish  ;  and  that  the  plaintiff 
was  not  entitled  to  recover  on  both 
counts.    Deere  v.  Itey,  470 
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Special  Pleot  when  necessary  in 
Trespass, 

S.  In  trespass  for  driving  a  cart  over 
the  plaintiflT,  the  defendant  endea- 
voured to  shew,  under  the  plea  of 
"  not  guilty/'  that  the  plaintiff  slip- 
ped on  the  edge  of  the  pavement 
just  before  the  defendant's  horse 
and  cart,  and  that  the  injury  oc- 
curred without  any  negligence  of 
the  defendant. 

Held,  that  this  admitted  the  tres- 
pass to  have  been  the  act  of  the 
defendant  and  set  up  matter  of  ex- 
cuse, and  that  it  should  therefore 
have  been  specially  pleaded.  Hall 
V.  FeqrnUjf,  10 

Argumentative  Plea, 

4.  Assumpsit.  The  declaration  stated 
that  the  plaintiff  had  engaged  C  as 
collecting  clerk,  and  required  se- 
curity previously  to  employing  him, 
and  thereupon,  in  consideration  that 
the  plaintiff,  at  the  request  of  the 
defendant,  would  employ  C,  the 
defendant  gave  his  guarantee. 

Plea,  that  before  the  defendant 
made  tlie  alleged  promise,  and  be- 
fore the  plaintiff  required  the  secu- 
rity, the  plaintiff  and  C.  had  agreed 
together  that  the  plaintiff  should 
employ  C,  which  agreement  was 
in  force  at  the  time  of  making  the 
defendant's  promise. 

Held,  that  this  was  a  denial  that 
C.  was  employed  at  the  request  of 
the  defendant,  and  therefore  that 
the  plea  traversed  the  considera- 
tion alleged,  and  amounted  to  the 
general  issue. 

The  declaration  alleged  that  the 
plaintiff  required  the  above  men- 
tioned guarantee,  and  that  the  de- 
fendant gave  it,  as  a  security  for 
the  correctness  of  the  pecuniary 
transactions  of  C.  as  collecting  clerk, 
and  then  alleged  that  C.  did  **  not 
correctly  account  for  or  pay"  cer- 
tain sums  to  the  plaintiffs,  '*  but  on 
the  contrary  thereof,  wrongfully 
converted"  the  same. 

VOLt  III. — O.D. 


Held,  that  the  gist  of  the  breach 
was  not  the  "  conversion"  of  the 
money,  but  the  not  paying  it  over, 
and  therefore  that  a  plea,  ''as  to 
so  much  of  the  count  as  related  to 
the  non-payment,"  that  the  plaintiff 
was  indebted  to  C,  and  that  C.  with 
the  licence  of  the  plaintiff,  retained 
the  money,  *'  alleged  to  have  been 
converted,"  in  payment  of  the  debt 
due  to  him,  was  a  good  plea  in  con- 
fession and  avoidance,  and  was  not 
an  argumentative  traverse  of  the 
conversion.  Lyallv,  Higgins.  5S5 
See  also  False  Return. 
Plea  of  set-off  by  defendant  and  per- 
son not  party  to  action.  iSee  Set- 
off. 

De  Injuria,  uhat  admitted  bt/. 

5.  The  declaration,  in  an  action  of  as- 
sumpsit against  the  owner  of  a  ship 
by  a  seaman,  alleged  that  the  de- 
fendant wrongfully  prevented  the 
plaintiff  from  fulfilling  the  contract 
he  had  made  with  the  defendant 
for  a  certain  voyage,  and  put  him 
on  shore  before  the  completion  of 
it.  The  defendant  pleaded  that  the 
master  in  command  of  the  vessel  at 
the  commencement  of  the  voyage 
died,  and  that  one  Smith,  the  first 
mate,  then  became  and  was  and 
exercised  the  duties  of  master  until 
the  completion  of  the  voyage,  and 
that  during  his  command  the  plain- 
tiff  was  guilty  of  mutiny.  The 
plaintiff  replied  that  true  it  was 
that  Smith  became  and  was  and 
exercised  the  duties  of  roaster, 
nevertheless  de  injuria  absque  re- 
siduo  causd: — Held,  that  the  only 
matter  in  issue  was  the  plaintiff's 
mutiny,  and  that  he  could  not  con- 
tend, on  this  issue,  that  Smith  was 
not  lawfully  the  master.  Renno  v. 
Bennett.  54 

New  Assignment, 

6.  Declaration  stated  that  heretofore, 
to  wit,  on  the  6th  May,  1839,  in 
consideration  that  the  plaintiff  at 
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request  of  defendant  would  supply 
S,  with  goods  on  credit,  defendant 
promised  to  be  responsible.  Aver- 
ment of  the  delivery  and  supply  of 
such  goods,  to  wit,  on  the  7th  May, 
18^9,  and  on  divers  other  subse- 
quent days  at  prices  agreed  upon 
by  plaintiff  and  S,,  and  amounting 
in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  78/. 

Plea,  that  S.  did  on  the  1st  Oct., 
1841,  pay  said  sum  of  money  in 
the  declaration  mentioned  in  full 
satisfaction  of  that  sum  of  money 
and  of  all  damages  in  respect 
thereof. 

The  teplication  traversed  the 
plea. 

At  the  trial  plaintiff  proved  de- 
divery  of  goods  to  the  amount  of 
178/.  and  defendant  proved  pay- 
ments to  the  amount  of  100/. 

Heldf  that  as  the  declaration  and 
plea  were  both  general,  the  de- 
fendant was  bound  to  prove  pay- 
ment for  all  the  goods  delivered, 
and  that  the  plaintiff  was  entitled 
to  recover  78/.  without  new  assign- 
ment.    Moses  V.  Levy,  5S6 

Replication  to  plea  of  tender.  See 
Tender. 

Costs  of  several  issues.  See  Costs, 
8. 

Costs  of  amending.     See  Costs,  1,  2, 

Criminal  pleading.     See  Perjury. 

POLICE. 

Police  magistrate.  See  Notice  of 
Action. 

Police  Constable.  Fees  for  appre- 
hending vagrants.  See  Constable. 

POOR. 

Poor  Law  Commissioners, 

1,  If  guardians  of  a  parish,  when 
about  to  enlarge  or  rebuild  their 
workhouse  under  a  local  act,  are 
called  upon  by  the  Poor  Law  Com- 
missioners to  submit  their  plans 
and  estimates  for  inspection,  and 
refuse  to  do  so,  the  commissioners 


may,  under  stat.  4  &  5  WilL  4,  c. 
76,  make  an  order  prohibiting 
them  from  proceeding  to  execute 
their  plans,  until  the  plans  and 
estimates  are  produced  and  ap- 
proved of  by  the  commissioners. 
Reg,  V.  Poor  Law  Commiuionert. 

499 

Churchwardeni  and  Overseers, 

Effect  of  notice  of  appeal  given  by 
churchwardens  and  overseers, 
where  the  body  is  incomplete.  See 
pott,  5, 

2,  The  president,  council  and  mem- 
bers of  the  Royal  Academy  of 
Arts  were  rated  to  the  relief  of 
the  poor,  as  the  occupiers  of  the 
exhibition  rooms  in  the  Royal 
Academy. 

The  society^  which  consists  of 
forty  members,  called  academicians, 
and  is  not  a  corporation,  nor  has 
any  charter  or  letters-patent,  was 
constituted  by  George  the  Third  in 
1768  for  the  purpose  of  promoting 
the  arts  of  painting,  sculpture,  and 
architecture.  The  academicians 
are  appointed  by  the  sovereign, 
and  ail  the  officers  of  the  society 
are  either  so  appointed  or  are 
elected  by  the  society,  subject  to 
the  approbation  of  the  sovereign. 

The  council  consists  of  eight 
academicians  and  the  president, 
who  have  the  management  of  the 
society's  affairs,  subject  to  the  ap- 
probation of  the  sovereign. 

The  meetings  of  the  society  were 
formerly  held  in  part  of  the  Royal 
Palace  of  Somerset  House ;  after- 
wards William  the  Fourth  appro- 
priated to  their  use  certain  apart- 
ments in  a  building,  the  property 
of  the  crown,  in  Trafalgar  Square. 

On  the  premises  rated,  there  is 
an  annual  exhibition  of  pictures, 
which  all  persons  are  admitted  to 
view  on  payment  of  one  shilling 
each.  The  receipts,  after  defray- 
ing the  expenses  of  the  exhibition, 
are  applied  to  the  payment  of  lee- 
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turerii  of  books,  &c.  for  students, 
and  of  pensions  to  distressed  ar- 
tists. 

The  accounts  of  the  society  are 
finally  submitted  to  the  keeper  of 
the  privy  purse. 

Any  person  of  good  character 
and  capacity  may  become  a  stu- 
dent. 

At  the  commencement  of  the 
society  the  king  supplied  the  de- 
ficiency in  the  funds  of  the  society 
out  ot  his  privy  purse,  but  the 
society  at  present  has  money  in  the 
funds  applicable  to  the  purposes  of 
the  society. 

The  society  has  no  lease  or  cer- 
tain term  of  holding,  but  the  crown 
may  at  any  time  resume  possession. 

All  artists  of  merit  are  permitted 
to  exhibit  such  of  their  works  as 
are  approved  of  by  the  academy, 
at  the  annual  exhibition.  The 
academicians  may  exhibit  more 
works  of  art  than  other  persons, 
but  they  must  each  annually  exhibit 
one  such  work.  A  register,  open 
to  public  inspection,  is  kept  of 
sucn  of  the  exhibited  works  as  are 
for  sale. 

The  council  at  each  meeting  of 
council  receive  4/.  10«.  equally 
divided  among  the  members  at- 
tending ;  and  the  visitors  of  the 
schools,  who  are  also  members  and 
attend  in  rotation,  receive  1/.  10«. 
for  each  attendance. 

Heldf  that,  as  the  appellants  had 
no  beneficial  occupation,  in  the 
shape  of  actual  residence  on  the 
premises  assessed,  and  no  bene- 
ficial occupation  at  all  apart  from 
the  purposes  of  the  institution, 
they  were  merely  the  agents  of  the 
crown  for  furthering  the  public 
purposes  for  which  the  crown  pro- 
perty was  employed,  and  were  not 
rateable.     Reg.  v.  Shee.  80 

Order  of  RemovaL 

8.  Separation  of  Mother  and  Child. — A 
childf  within  the  age  of  nurture, 


having  a  different  place  of  settle- 
ment from  that  acquired  by  the 
mother  on  a  second  marriage, 
cannot  be  separated  from  the  mo- 
ther by  an  order  of  removal  to  its 
own  place  of  settlement,  though 
the  mother  consent  to  the  order. 
Reg,  V.  Birmingham.  158 

Examinations  and  Ground  of  Appeal — 
Statement  of  Requisites  of  Settle^ 
ment.     And  see  post,  14,  15. 

4.  Where  any  one  of  the  requisites 
of  a  settlement,  relied  upon  in  an 
examination,  consists  of  a  simple 
factt  as  that  the  pauper  resided  in 

the  parish  removed  to,  or  that  he 
was  unmarried  and  without  child 
or  children,  this  requisite  of  the 
settlement  should  be  stated  in  the 
examination.  But  it  is  not  neces- 
sary for  the  witness  to  state  legal 
consequences  of  facts.  It  is  suffi- 
cient, therefore,  that  an  examina- 
tion should  state  facts,  from  which 
a  yearly  or  general  hiring  may  be 
inferred,  without  stating  such  a 
hiring  in  terms.  Reg.  v.  Pilking- 
ton.  319 

Appeal,  Notice  of, 

5,  By  whom  to  be  green. — Notice  of 
appeal  against  an  order  of  removal 
was  signed  by  C.  as  churchwarden, 
and  by  the  same  C.  and  by  A.  as 
overseers  of  a  parish.  C.  did  in 
fact  fill  both  offices.  There  had 
been  another  churchwarden,  who 
had  died,  and  no  successor  to  him 
had  been  appointed.  Those  who 
signed  the  notice  were  the  only 
existing  parochial  officers* 

The  respondents  objected  that 
the  appellants  could  not  be  heard, 
as  those  who  signed  did  not  consti- 
tute the  churchwardens  and  over- 
seers, or  the  churchwardens  or 
overseers  of  the  appellant  parish, 
and  that  there  was  no  body  of 
churchwardens  or  of  overseers 
competent  to  give  the  notice. 

Heldf  that  the  appellant  parish 
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ground  that  the  examination  was 
insufficient^  in  not  stating  the  date 
of  the  birth  of  the  pauper's  hus- 
band, which  omission  was  held  by 
the  sessions,  before  which  that  ap- 
peal was  heard,  to  be  material,  and 
they  therefore  quashed  the  order 
without  hearing  any  evidence. 

On  the  trial  of  the  present  ap- 
peal, the  sessions,  after  hearing 
counsel  on  both  sides  as  to  the 
conclusiveness  of  the  former  judg- 
ment, quashed  the  present  order  of 
removal,  subject  to  the  opinion  of 
this  Court  on  the  question,  whether 
the  quashing  of  the  former  order 
was  conclusive  between  the  parties 
so  as  to  preclude  the  respondents 
from  removing  the  pauper  again 
on  a  fresh  order  founded  upon  an 
amended  examination. 

Heldy  that  the  former  order  of 
sessions  was  conclusive,  as  th^y 
had  decided  absolutely,  and,  at  all 
events,  this  Court  had  no  materials 
for  judging  whether  their  decision 
was  right  or  wrong.  Reg,  v.  CharU 
bury  and  Wdcot.  177 

10.  Statement  of  Residence -^On  ap- 
peal against  an  order  of  removal 
from  A.  to  B.,  B.  appealed,  and 
stated  as  ground  of  appeal  that 
pauper  had  gained  a  subsequent 
settlement  in  C.  by  renting  a  tene- 
ment. At  the  trial  the  sessions 
would  not  allow  the  appellants  to 
prove  their  case,  because  their 
ground  of  appeal  contained  no 
statement  of  the  pauper's  residence 
inC. 

Heidi  that  the  sessions  had  de- 
cided the  case  on  the  merits,  that 
their  judgment  was  conclusive, 
and  that  the  appellants  could  not 
remove  the  pauper  to  C.  upon  the 
same  settlement.  Reg  v.  Evenwood 
and  Barony,  145 

11.  Statement  of  ChargeabUity,^^ An 
order  of  removal  was  quashed 
generally  on  appeal. 

On  appeal  against  a  second  order 
for  the  remov^of  the  same  pauper 


to  the  same  parish,  it  appeared 
that  the  former  order  bad  been 
quashed  on  the  ground  that  the 
examinations  contained  no  evidence 
of  chargeability.  The  sessions  then 
decided  that  the  former  order  had 
been  quashed  on  the  merits,  and 
was  conclusive,  and  they  quashed 
the  second  order  generally,  subject 
to  the  opinion  of  this  Court. 

Held,  that  the  sessions  were 
wrongs  as  the  merits  upon  which 
the  former  appeal  had  been  decided 
were  not  merits  with  reference  to 
the  pauper's  place  of  settlement, 
but  merely  with  reference  to  his 
removeability  at  that  particular 
time.— /leg-,  v.  Perranzabuhe    315 

Settlement, 

12.  By  Hiring  and  Service. — A  pau- 
per stated  in  his  examination,  '*  I 
went  to  work  at  C.  and  D,*t  fac- 
tory. There  was  a  custom  in  the 
mill  requiring  the  workpeople  to 
give  a  fortnight's  notice  before 
leaving  their  employment.  I  re- 
mained in  their  employment  better 
than  two  years.  I  worked  under 
the  custom  as  to  giving  notice." 

It  was  objected,  on  appeal  to  the 
sessions,  that "  no  general  or  yearly 
hiring  was  stated  in  or  could  be 
implied  from  the  examination.  The 
sessions  overruled  the  objection, 
subject  to  a  case. 

Held,  that  the  examination  con- 
tained evidence  of  such  a  hiring, 
and  that  it  was  therefore  sufficient. 

The  facts  proved  at  the  trial,  in 
support  of  the  above  examination, 
were,  that  pauper  went  to  work  as 
a  piecer  at  C.  and  D,*s  mill ;  he 
was  to  serve  the  persons  working 
the  mill  as  master  spinners,  who 
were  C.  and  D,,  but  the  practice  of 
such  mills  is,  that  the  piecers  assist 
certain  spinners,  to  whom  respec- 
tively they  are  attached.  The 
wages  paid  by  the  master  spinner 
are  in  proportion  to  the  work  done. 
The  spinner  receive?  th^  wbol^ 
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was  bound  by  the  acts  of  those 
who  had  signed  the  notice,  so  that 
the  respondents  would  have  had 
all  the  benefit  of  a  decision  on  the 
merits,  if  in  their  favour,  and  there- 
fore that  the  objection  could  not 
prevail.     Reg,  v.  Leominster,   326 

6.  When, — Copies  of  an  order  of  re- 
moval and  of  an  order  for  sus- 
pending it,  were  served  on  the 
appellant  parish  on  the  14th  Oc- 
tober. The  next  quarter  sessions 
were  on  the  3d  November  :  Held, 
that,  as  by  the  79th  sec.  of  the 
Poor  Law  Act  the  parish  receiving 
notice  of  the  order  is  entitled  to 
twenty-one  days  to  consider  of  the 
expediency  of  an  appeal,  and  by 
sec.  81  must  give  fourteen  days' 
notice  of  an  appeal,  the  parish  was 
not  bound  to  appeal  at  the  No- 
vember sessions.  Reg,  v.  Lanca-- 
ihire.  296 

Particularity  of  grounds  of  appeal. 
See  LuNA.Tic  Pauper. 

Form — Meriit —  Concluwoeness  o/Dc' 
cision  of  Sessiofts, 

7,  Appeal  after  Abandonment  of  Order 
of  Removal. — After  the  removal  of 
the  pauper,  and  after  appeal  en- 
tered and  respited  against  the  order 
of  removal,  the  respondents  gave 
notice  that  they  had  discovered 
their  examinations  to  be  insuffi- 
cient to  support  the  order,  and  that 
they  therefore  abandoned  it,  and 
would  apply  to  the  next  sessions 
to  quash  the  order  upon  a  special 
entry,  "quashed  not  upon  the 
merits,"  and  that  they  were  willing 
to  pay  all  reasonable  costs,  and 
that  all  future  costs  to  be  incurred 
in  prosecuting  the  appeal  would  be 
incurred  at  the  peril  of  the  re- 
spondents. 

The  respondents  applied  to  the 
sessions  accordingly  for  such  spe- 
cial entry,  but  the  appellants 
claimed  to  have  their  witnesses 
beard,  and  to  have  a  final  decision 
touching  the  settlement,  or  at  all 
events  tbat  the  special  entry  should 


be  "  quashed  for  the  insuflBciency 
of  the  examinations.'* 

The  sessions,  without  hearing 
the  witnesses  for  the  appellants, 
quashed  the  order,  and  made  the 
entry  "  quashed  not  on  the  merits." 

This  Court  held  that  the  sessions 
had  done  right,  and  that  there  was 
no  ground  for  a  mandamus  to  hear 
the  appeal. 

Although  appellants  have  a  right 
to  go  to  sessions  for  costs^  after  an 
order  of  removal  has  been  aban- 
doned, the  sessions  will  do  right 
to  make  an  entry  that  the  order  is 
quashed  "  not  on  the  merits."  Ex 
parte  Township  of  Pontefract,     188 

8.  Date  (f  Relief , — On  appeal  against 
an  orcfer  of  removal,  it  appeared 
that  the  examination  set  up  an 
acknowledgment  of  settlement  by 
relief  given  to  the  pauper's  father 
in  the  appellant  parish,  "  upwards 
of  two  years  previous  to  his  death, 
which  occurred  in  the  respondent 
parish,  where  he  then  resided." 
One  of  the  grounds  of  appeal  was, 
that  the  date  of  the  relief  should 
have  been  given.  The  sessions 
held  this  a  valid  objection  to  the 
examination,  and  quashed  the  order, 
makine  a  special  entry  that  it  was 
*'  quasned,  but  not  on  the  merits." 
They  also  stated  a  case  for  the 
opinion  of  this  Court,  whether  they 
were  not  bound  to  quash  the  order 
absolutely  for  the  insufficiency  of 
the  examination,  or  whether  it  was 
defect  of  form. 

This  Court  declined  to  interfere, 
saying  that  they  had  no  facts  to 
enable  them  to  judge  whether  the 
insufficiency  was  form  or  merits, 
and  that  the  sessions  should  decide 
for  themselves,  whether  a  want  of 
particularity,  in  examinations  or 
grounds  of  appeal,  is  form  or  merits. 
Reg.  V.  Kingsclere,  186 

9.  Date  of  Birth — On  appeal  against 
an  order  of  removal,  it  appeared 
that  a  former  order,  for  the  removal 
of  the  pauper  to  the  appellant 
parish,  had  been  quashed  on  the 
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ground  that  the  examination  was 
insufficient^  in  not  stating  the  date 
of  the  birth  of  the  pauper's  hus- 
band, which  omission  was  held  by 
the  sessions,  before  which  that  ap- 
peal was  heard,  to  be  material,  and 
they  therefore  quashed  the  order 
without  hearing  any  evidence. 

On  the  trial  of  the  present  ap- 
peal, the  sessions,  after  hearing 
counsel  on  both  sides  as  to  the 
conclusiveness  of  the  former  judg- 
ment, quashed  the  present  order  of 
removal,  subject  to  the  opinion  of 
this  Court  on  the  question,  whether 
the  quashing  of  the  former  order 
was  conclusive  between  the  parties 
so  as  to  preclude  the  respondents 
from  removing  the  pauper  again 
on  a  fresh  order  founded  upon  an 
amended  examination. 

Heidi  that  the  former  order  of 
sessions  was  conclusive,  as  th^y 
had  decided  absolutely,  and,  at  all 
events,  this  Court  had  no  materials 
for  judging  whether  their  decision 
was  right  or  wrong.  Rtg,  v.  CharU 
bury  and  Walcot.  177 

10.  Statement  of  Residence -^On  ap- 
peal against  an  order  of  removal 
from  A.  to  B.,  B.  appealed,  and 
stated  as  ground  of  appeal  that 
pauper  had  gained  a  subsequent 
settlement  in  C.  by  renting  a  tene- 
ment. At  the  trial  the  sessions 
would  not  allow  the  appellants  to 
prove  their  case,  because  their 
ground  of  appeal  contained  no 
statement  of  the  pauper's  residence 
in  C. 

Held,  that  the  sessions  had  de- 
cided the  case  on  the  merits,  that 
their  judgment  was  conclusive, 
and  that  the  appellants  could  not 
remove  the  pauper  to  C.  upon  the 
same  settlement.  Keg  v.  Evenxvood 
and  Barony.  145 

11.  Statement  of  ChargeabiUty,^^ An 
order  of  removal  was  quashed 
generally  on  appeal. 

On  appeal  against  a  second  order 
for  the  removdlof  the  same  pauper 


to  the  same  parish,  it  appeared 
that  the  former  order  had  been 
quashed  on  the  ground  that  the 
examinations  contained  no  evidence 
of  chargeability.  The  sessions  then 
decided  that  the  former  order  had 
been  quashed  on  the  merits,  and 
was  conclusive,  and  they  quashed 
the  second  order  generally,  subject 
to  the  opinion  of  this  Court. 

Heldf  that  the  sessions  were 
wrong,  as  the  merits  upon  which 
the  former  appeal  had  been  decided 
were  not  merits  with  reference  to 
the  pauper's  place  of  settlement, 
but  merely  with  reference  to  his 
removeability  at  that  particular 
time.— Keg.  v.  Perranzabuloe    315 

Settlement, 

1 2.  By  Hiring  and  Service. — A  pau- 
per stated  in  his  examination,  '*  I 
went  to  work  at  C.  and  D.*i  fac- 
tory. There  was  a  custom  in  the 
mill  requiring  the  workpeople  to 
give  a  fortnight*s  notice  before 
leaving  their  employment.  I  re- 
mained in  their  employment  better 
than  two  years.  I  worked  under 
the  custom  as  to  giving  notice." 

It  was  objected,  on  appeal  to  the 
sessions,  that  **  no  general  or  yearly 
hiring  was  stated  in  or  could  be 
implied  from  the  examination.  The 
sessions  overruled  the  objection, 
subject  to  a  case. 

Held,  that  the  examination  con- 
tained evidence  of  such  a  hiring, 
and  that  it  was  therefore  sufficient. 

The  facts  proved  at  the  trial,  in 
support  of  the  above  examination, 
were,  that  pauper  went  to  work  as 
a  piecer  at  C.  and  D.*t  mill ;  he 
was  to  serve  the  persons  working 
the  mill  as  master  spinners,  who 
were  C.  and  D.,  but  the  practice  of 
such  mills  is,  that  the  piecers  assist 
certain  spinners,  to  whom  respec- 
tively they  are  attached.  The 
wages  paid  by  the  master  spinner 
are  in  proportion  to  the  work  done. 
The  spinner  receive^  th^  wbol^ 
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waffes  for  the  work  done  by  him 
with  such  assistance,  and  thereout 
pays  the  piecers  without  the  inter- 
ference of  the  master  spinner.  It 
was  understood  that  all  persons 
there  employed  were  bound  to  give 
a  fortnight's  notice  of  their  inten- 
tion to  leave  the  service.  Subject 
to  this  understanding,  the  spinner 
engages  and  dismisses  his  own 
piecers  without  the  interference  of 
the  master  spinner.  Pauper  was 
engaged  hyE,  a  spinner,  and  served 
under  him  more  than  a  year.  His 
wages  were  reckoned  by  the  week, 
but  paid  every  fortnight  by  £.,  and 
he  could  leave  the  service  by  giving 
a  fortnight's  notice  at  the  end  of 
anv  week. 

It  was  objected  that  there  was 
no  hiring  for  a  year  in  evidence,  or 
any  thing  equivalent ;  that  the  ser- 
vice was  to  E,,  and  varied  from 
the  examination. 

The  sessions  having  confirmed 
the  order,  subject  to  a  case : 

Held,  that  there  was  evidence  to 
support  the  finding  by  the  sessions 
of  a  hiring  by  C  and  D.  sufficient 
for  the  settlement ;  and  this  Court 
confirmed  the  order  of  sessions. 
Reg.  V.  Pilkington.  319 

13.  Where  a  pauper  was  hired  as  a 
yearly  servant  on  the  30th  Novem- 
ber, 1828,  and  served  the  same 
mistress  without  interruption  for 
several  years  until  and  afler  the 
passing  of  the  Poor  Law  Amend- 
ment Act,  4  &  5  IFUl.  4,  c.  76, 
which  took  effect  on  the  14th  Au- 
gust, 1834  :-^Held,  that  the  place 
of  the  last  settlement  acquired  by 
the  nauper  was  that  in  which  she 
resided  for  the  last  forty  days  pre- 
vious to  the  30th  November,  1833, 
and  not  that  in  which  she  resided 
the  last  forty  days  previous  to  the 
14th  August,  1834:  the  effect  of 
the  Goth  section  of  that  act  being 
to  prevent  any  settlement  being 
obtained  af\er  the  last  complete 
year  of  service  prior  to  that  in 


which  the  act  passed.    Reg*  t.  St. 
Pancras,  164 

14.  By  Rating.— Vauper  rented  pre- 
mises under  an  agreement  to  pay 
a  higher  rent,  in  consideration  of 
the  landlord  taking  upon  himself 
to  pay  the  rates.  The  pauper  was 
rated,  but  he  referred  the  parish 
officers  to  the  landlord,  and  the 
landlord  paid  the  rates  accordingly. 

Held,  that  the  pauper  had  not 
gained  a  settlement  by  payment  of 
rates.  Reg.  v.  South  Kiivington.  1 57 

15.  By  Apprenticethip^and  renting  a 
tenement. — The  examination  of  a 
pauper  stated  that  he  was  bound 
by  "  covenant  indenture,"  and  thtt 
before  the  expiration  of  his  appren- 
ticeship his  time  was  purchased  oat 
by  his  brother. 

Held,  that  it  suflBciently  appeared 
that  the  pauper  was  not  a  parish 
apprentice. 

A  ground  of  appeal  stated  that 
pauper  "rented  a  tenement  con- 
sisting of  the  keeping  or  feeding 
of  a  cow  by  and  on  me  land  and 
premises  of  ^.  for  one  whole  vear, 
and  which  was  of  the  value  of  lOL 
a  year,  &c.  whereby  the  pauper 
acquired  a  settlement,"  &c. 

Held,  that  this  statement  was 
insufHcient,  as  it  did  not  shew  that 
the  contract  was  for  pasture  feed- 
ing throughout  the  year,  so  as  to 
constitute  a  tenement.  Reg.  v. 
Cumberwortk  Half.  309 

Case  from  Sessions. 

16.  Notice  of  Or/torori.— Where  an 
order  is  made  by  the  quarter  ses- 
sions, subject  to  a  case,  the  affida- 
vit on  which  the  rule  is  granted 
for  the  certiorari,  under  13  Geo.  2, 
c.  18,  s.  5,  must  allege  that  notice 
of  the  certiorari  has  been  given  to 
two  justices  of  Uie  county,  who 
were  present  at  the  making  of  the 
order. 

There  is  no  presumption  of  law 
that  all  the  justices  of  the  county 
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are  present  at  the  quarter  sessions. 
Reg.  V.  Cartworih.  162 

Boitardy  Order, 

17.  Costs.  —  Where  the  Court  of 
Quarter  Sessions  dismisses  an  ap- 
plication for  an  order  in  bastardy, 
on  the  ground  that  it  is  not  made 
by  the  proper  parties,  such  Court 
is  bound  to  award  to  the  person 
intended  to  be  charged  his  costs 
of  resisting  the  application,  under 
4  &  5  mil  4,  c.  76,  s.  73,  and  a 
mandamus  lies  to  compel  it  to  do 
80.     Reg,  V.  Exeter,  167 

Records  of  Sessions. 

Jurisdiction  of  quarter  sessions  to 
alter  the  records  of  past  sessions, 
in  order  that  parish  may  not  be 
concluded  by  judgment  fraudu- 
lently obtained.  See  Quarter 
Sessions. 

Pauper  Lunatic, 
See  Lunatic  Pauper. 


POWER. 

Execution  of. 

Tenant  for  life  with  a  power  to  lease 
for  three  lives,  reserving  "  the  an- 
cient and  accustomed  heriots  or 
more,"  granted  a  lease  reserving 
6/.  1 3s,  4d.  as  a  heriot  on  the  fall- 
ing of  each  life. 

The  ancient  heriot  was  the  three 
best  beasts  or  the  6/.  1  Ss,  4d,  at  the 
lord's  option,  not  on  the  falling  of 
each  life,  but  contingent  on  a  cer- 
tain order  of  survivorship. 

Held,  in  ejectment  agamst  lessee, 
that,  as  the  lease  avowedly  varied 
from  the  ancient  leases,  the  onus 
was  on  the  lessee  to  shew  that 
the  new  reservation,  without  the 
option,  was  as  beneficial  to  the  lord 
as  the  ancient  reservation.  Doe 
d.  Earl  of  Egremont  v.  Grazebrook. 

334 


PRACTICE. 

Inspection  of  Documents. 

The  commissioners  of  sewers  for  the 
Tower  Hamlets  united  two  levels 
which   had  theretofore  had  sepa- 
rate drains  and  sewers,  and  had 
been  separately  rated  for  drainage 
and  sewerage,  and  then  made  a 
joint  rate  on  the   united    levels. 
With  the  object  of  obtaining  evi- 
dence in  support  of  a  motion  to 
bring  up  the  rate  by  certiorari  and 
quash  it,  an  occupier  of  property 
within  one  of  the  levels  so  united 
applied  to  the  commissioners  for 
an  inspection  of  all  commissions, 
plans,  rates,  presentments,  decrees, 
account    books,   proceedings    and 
minutes    relating    to    the   Tower 
Hamlets.    The  commissioners  gave 
inspection  of  all  documents  relating 
to  the  rate  on  the  united  level. 
The   mandamus    was   refused    to 
compel  them  to  allow  inspection  of 
the  other  documents  and  proceed- 
ings.   Reg.  y, Commissioners  of  Sewers 
for  the  Tower  Hamlets,  92 

See  also  Affidavit — Ca.Sa. — Costs 
—Judgment,  1,  2— Mandamus,  3 
— Pleading,  2, 

PRINCIPAL  AND  AGENT. 

In  an  action  on   the   case  for  the 
fraudulent   representation   of  the 
value   of  a   term   of  years   of  a 
house,  on  the  assignment  of  it  from 
the  defendant  (below)  to  the  plain- 
tiff, the  jury  found  a  special  ver- 
dict, that  the  defendant  directed 
her  attorney  to  instruct  the  plain- 
tiff, who  was  an  auctioneer,  to  pre- 
pare particulars  for  the  sale  of  the 
premises  by  auction.   The  attorney 
represented  the  premises  to  be  let 
at  a  rent  of  100/.  per  annum.   They 
were  let  at  that  rent,  but  the  de- 
fendant paid  the  rates  and  taxes, 
and  not  the  tenant,  but  that  was 
not  known  by  the  attorney.      On 
this  instruction  the  plaintiff,  with 
the  assent  of  the  attorney,   de-* 
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scribed  the  premises  as  let  at  100/. 
per  annum,  clear  of  taxes  and 
rates.  The  plaintiff  purchased  the 
premises  himself,  and  for  a  larger 
sum  than  he  would  have  ffiven,  if 
he  had  known  that  the  landlord 
paid  the  rates  and  taxes : — Held, 
that  this  special  verdict  did  not 
disclose  any  right  of  action  against 
the  defendant.      fVilion  v.  FuUer. 

570 

See  also  Master  and  Servant— -Jus 
Tertii. 

PRINCIPAL  AND  SURETY. 

Debt  by  A.,  the  surviving  obligee  of 
a  bond|  against  a  surety. 

The  plea  set  out  the  condition  of 
the  bond,  which  recited  that  A.  B. 
and  P.  had  lately  entered  into  co- 
partnership, and  that  it  had  been 
agreed  that  P.  should  be  the  act- 
ing partner,  and  that  he  and  the 
defendant,  as  his  surety,  should 
become  bound  to  A.  and  B,^  and 
it  was  conditioned  for  the  perform- 
ance by  P.  of  all  and  every  the  co- 
venants on  his  part  to  be  observed 
in  a  certain  deed  of  copartnership 
of  the  1st  January,  1830,  and  made 
between  A.  B.  and  P.,  and  also  for 
the  delivery  to  A.  and  B,  by  P., 
during  such  time  as  he  should  continue 
the  acting  partner  in  the  said  trade 
of  the  sand  copartnership,  of  a  true 
account  of  all  monies  which  should 
come  to  his  hands.  The  plea  then 
averred  performance  by  P.,  in  the 
words  of  the  condition,  to  A,  and 
B,  during  the  life  of  B,  and  to  A. 
since  the  decease  of  B, 

The  replication  set  out  the  part- 
nership deed.  The  deed  provided 
that  the  parties  thereto  would  from 
the  day  of  the  date  of  the  deed, 
and  up  to  the  1st  July,  1841,  be 
partners;  that  P.  should  be  sole 
acting  partner,  and  that  he  should, 
*'  during  all  the  term  of  that  co- 
partnership" discharge  the  duties 
of  acting  partner;  that  once  every 
year  <*  the  parties  thereto''  would 


meet  and  settle  accounts  relative 
'<  to  the  said  copartnership;'*  that 
if  any  of  them  *'  the  said  parties 
thereto,  their  executors  and  admi- 
nistrators,*' should  wish  to  with- 
draw from  <'  that  copartnership  at 
the  end  of  the  seventh  year  of  the 
said  copartnership,"  he  might  do 
so  on  giving  notice,  and  "that  then 
that  present  indenture  of  copart- 
nership" should  determine  as  to 
the  party  giving  such  notice. 

The  deed  then  provided,  *'  that 
any  of  the  partners  in  the  said 
joint  trade  or  business  should  be 
at  liberty  to  transfer  in  his  lifetime 
his  share  therein,  or  any  part,  to 
any  one  or  more  of  his  sons,  and 
to  dispose  of  his  share  by  will  to 
any  person  or  persons  whatsoever," 
and  that  the  son  or  sons,  or  other 
person  or  persons  to  whom  any 
such  transfer  or  disposition  should 
be  made  as  aforesaid ,  or  in  case  of 
the  death  of  a  partner  without 
having  made  such  transfer  or  dis- 
position, then  that  the  executors  or 
administrators  of  such  partner  so 
dying  should  be  deemed,  &c.  as  a 
partner  or  partners  in  the  said  joint 
concern  during  the  then  residue 
thereof,"  &c. 

The  replication  then  assigned  as 
a  breach  of  the  condition  of  the 
bond,  that  P.,  after  the  decease  of 
B,,  one  of  the  partners,  delivered 
false  accounts. 

The  rejoinder  took  issue  on  the 
replication. 

At  the  trial  a  breach  was  proved 
to  have  been  committed  as  as- 
signed, after  the  death  of  B.,  but 
before  any  other  change  in  the 
firm  had  taken  place. 

A  nonsuit  was  claimed,  on  the 
ground  that  the  bond  so  condi- 
tioned for  accounting  during  the 
copartnership  in  the  deed  was  dis- 
charged on  the  death  of  one  of  the 
partners,  and  that  no  breach  bad 
been  proved  within  the  terms  of 
the  condition, 

Held,  1.  That  there  could  be  oo 
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nonsuit,  as  at  nisi  prius  issues  must 
be  taken  to  be  well  raised,  and  the 
issue  joined  as  to  a  breach  after 
the  death  of  one  of  the  partners 
had  been  proved. 

2.  That  judgment  must  be  ar- 
rested, as  the  condition  in  the  bond 
for  P'b  accounting  to  A,  and  B. 
applied  merely  to  the  copartner- 
snip  by  the  three  parties  to  the 
deed,  and  the  obligation  of  the 
surety  had  determined  on  the 
death  of  B.  Chapman  v.  Becking' 
ion.  33 

PRISONER. 

See  Arrest — Bankruptcy,  2 — In- 
solvent— Criminal  Law. 

PRIVILEGE. 
Redeundo.    See  Criminal  Law. 

PROTECTION. 

,  Protection  order  of  Court  of  Bank- 
ruptcy, effect  of.    See  Insolvent. 

PUBLIC  COMPANY. 

See  Joint  Stock  Company — Rail- 
way. 

QUARTER  SESSIONS. 

1.  There  is  no  presumption  of  law 
that  all  the  justices  of  the  county 
are  present  at  the  quarter  sessions. 
Rtg.  V.  Cartworth,  162 

2.  The  Court  of  Quarter  Sessions 
has  no  power  of  its  own  authority 
to  erase  an  entry  from  the  records 
of  a  past  sessions. 

But  a  mandamus  will  go  direct- 
ing it  to  do  so,  where  an  entry  has 
been  made  which  is  manifestly 
false,  and  made  without  jurisdic- 
tion. 

The  township  of  C.  had  given 
the  township  of  S.  notice  of  appeal 
against  an  order  of  removal,  and 
afterwards  countermanded  that  no- 
tice, giving  information  at  the  same 


time  that  it  should  appeal  if  the 
paupers  were  removed.  The  town- 
ship of  S.  at  the  next  sessions  en- 
tered an  appeal  against  its  own 
order  in  the  name  of  C,  and  pro- 
cured the  appeal  to  be  dismissed 
and  the  order  confirmed,  in  tlie  ab- 
sence and  without  the  knowledge 
of  the  officers  of  C. 

On  the  application  of  C.  a  man- 
damus was  granted,  requiring  the 
sessions  to  erase  from  its  records 
the  entry  of  the  appeal  and  con- 
firmation of  the  order,  and  to  hear 
and  determine  the  appeal.  Reg  v. 
West  Riding  Yorkshire,  {Sheffield  v. 
Crich).  170 

QUO  WARRANTO. 

Afler  a  rule  nisi  had  been  obtained 
for  an  information  in  the  nature  of 
a  quo  warranto  against  a  town 
councillor,  the  defendant  resigned. 
The  Court  made  the  rule  abso- 
lute in  these  terms — '*  Rule  abso- 
lute with  costs,  the  prosecutor  un- 
dertaking not  to  file  such  informa- 
tion unless  legally  necessary,  and, 
if  it  should  be  so  necessary,  to  file 
the  same  at  his  own  expense,  and 
the  defendant  undertaking,  if  re- 
quired, to  disclaim  at  the  prosecu- 
tor's expense.  Reg,  V,  Morton.  400 

RAILWAY. 

Duty  of  RaUxDay  Company  to  lower 
Road  crossed  by  Rxnlxoay — Public 
Convenience, 

1.  The  Manchester  and  Leeds  Rail- 
way Company  were  empowered  by 
statute  to  cross  any  turnpike  road^ 
but  not  unless  the  bridge  by  which 
they  crossed  it  should  be  of  the 
height  of  eighteen  feet  at  least 
from  the  surface  of  the  said  road 
to  the  under  side  of  the  said  bridge, 
so  as  to  leave  a  clear  and  uninter- 
rupted headway  under  the  said 
bridge  of  eighteen  feet  at  the  least. 
And  further,  that  in  case  it  should 
be  expedient  to  lower  the  itudTacc 
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of  the'*Mid  road  for  the  purpose 
aforeiaid,  tben  it  nhoutd  not  be 
Uwrul  for  the  said  company  to 
lower  or  alter  tie  pretmt  bed  of  the 
laid  road,  unUt*  the  tame  ihould  be 
lowered  on  both  tidet  oftiich  bridge, 
•o  that,  when  the  alteraiiaD  should 
ba  completed,  the  descent  and  as- 
cent of  the  road  should  be  of  a 
certain  gradient. 

The  company  carried  their  rail- 
way by  a  briJge  over  a  turnpike* 
road,  vrhich  before  the  alteration 
was  of  the  breadth  of  forty-two 
feet,  including  a  footway  on  one 
■ide  of  it.  In  altering  the  road,  a 
portion  was  left  on  each  aide  of  it 
at  itt  former  level  for  a  footway, 
and  in  consequence  the  carriage 
road  was  not  excavated  to  the  full 
width  of  the  former  carriage  road. 
But  il  was  found  by  a  jury  that  the 
new  carriage  road  and  footway 
were  more  commodious  to  the 
public  and  neighbouring  owners  of 
tnessuagei  than  if  the  whole  had 
been  lowered. 

Held,  that  the  company  were  not 
bound  to  lower  the  footpath  to  the 
prescribed  depth,  the  term  "bed  of 
the  said  road"  meaning  the  carriage 
way  only. 

^eUalso,  that  the  company  were 
not  bound  lo  lower  the  carriage 
way  to  the  extent  of  its  former 
width,  inasmuch  as  the  statute  did 
not  express  in  explicit  terms  that 
this  should  be  done,  and  the  only 
duly  to  he  inferred  waa  to  make 
tbe  alteration  in  the  manner  most 
coDvenieat  to  the  public. 

Held,  that  the  expression  "both 
■idea  of  the  bridge'  applied  to  the 
part  of  the  road  lowered,  as  it  de- 
acended  on  one  side  and  ascended 
on  tbe  other,  and  not  to  t)ie  right 
and  left-hand  side  of  the  bridge  as 
paaaed  under.  Mamtieilfr  and 
LetdM  Railaay  Company  t.  Reg.  269 

Kglit  of  OIK  Rmlmmf  to  crou  another. 
%.  Byll'kt.  cxGT.anMtfon 


and  maintaining  a  railway  to  con- 
nect the  Great  North  of  Enzland, 
Cbrence  and  Hartlepool  Railways, 
&c  it  is  provided  (s.  4),  that  no- 
thing in  the  act  should  authorise 
tlie  company  to  enter  upon  the  land 
of  any  corporation  or  person  whom- 
soever without  the  consent  in 
writing  of  the  owner  or  occupier. 

By  s.  43  it  was  provided,  that 
where  the  said  railway  should  cross 
any  other  railway,  the  commimica- 
tion  between  the  two  railways,  ai>d 
all  openings  in  the  ledges  of  tbe 
railway  to  be  crossed,  should,  if  tbe 
two  railway  companiea  did  not 
agree  about  the  aanie,  be  nude  in 
such  manner  as  should  ba  directed 
by  engineers  to  be  appointed,  &c. 

Held,  that  the  company  could 
not  cross  another  railway  withool 
the  consent  required  by  a.  4;  that 
ts.  4  and  43  were  to  be  reconciled, 
as  the  latter  took  up  tbe  subject 
for  the  purpose  of  regulatii^  the 
mode  of  making  the  comrounicalioa 
with  the  railway  to  be  crossed,  after 
the  consent  had  been  obtained 
under  s.  4,  to  the  crossing  gene- 
rally. Clarence  Railway  Compaaj 
v.  Great  North  of  England,  Clarence 
and  Hartlepool  Junction  Radiaq 
Company.  3S9 

Compensation  for  Deterioration  of  Pro- 
perty— Mandamut, 

S.  TheBlackwallRaUwayAct,6&r 
mil.^.c.  cxxiii.  s.  51,  enacts  that 
if"anyhousenhich  shall  be  situated 
within  finy  feel  from  the  railway 
shall  be  deteriorated  in  value,  and 
the  owner  shall  require  them  to 
purchase  the  same,  it  shall  be  lawful 
for  them  to  treat  for  such  purchase, 
or  for  the  amount  of  compensatioa 
to  be  paid  for  damage,  and  in  case 
of  disagreement,  tben  the  amonnt 
of  compensation  to  be  settled  by  a 
jury  :  provided,  that  no  party  shall 
be  entitled  to  receive  compensation 
unless  the  jury  shall  determine 
that  the  property  hu  been  dete- 


rionted :  provided,  thBt  in  no  case 
■hall  the  company  be  compellable  to 
furduut  any  portion  of  any  house, 
which  portion  is  ntuateal  a  greater 
dittanee  than  fifty  feet  iro'ca  the  rail' 
way :  provided  that  the  company, 
whenever  called  on  to  take  part  of 
such  houses,  may  at  their  option 
take  the  whole. 

Held,  that  a  house,  of  which  a 
very  large  proportion  was  within 
fifty  feet  of  tlie  railway,  was  a  house 
wiUiin  finy  feet,  and  that  compen- 
sation was  claimable  for  the  whole, 
at  the  owner's  option :  the  com- 
pany also  havins  an  option  to  take 
the  whole,  if  called  on  to  take  part. 

The  owner  of  the  above  bouse 
senta  precept  to  the  sherifir,  under 
the  provisions  of  one  of  the  com- 
pany s  acts,  describing  his  house 
as  within  fifty  feet  of  the  railway, 
and  requiring  him  to  summon  a 

i'liry  to  determine .  whether  his 
ousewasdele  riora  ted.andnhether 
he  was  entitled  to  have  compen- 
sation made,  and,  if  so,  then  to 
assess  the  amount. 

The  sheriff  summoned  a  jury 
accordingly,  and,  on  its  appearing 
that  part  of  the  house  was  beyond 
the  fifty  feet,  refused  to  hear  fur- 
ther evidence,  and  directed  the  jury 
to  find  that  the  claimant  was  not 
entitled  to  compensation. 

Beld,  although  the  precept 
seemed  to  refer  to  the  jury  the 
question  whether  the  house  was 
within  the  fifty  feet,  and  the  jury 
had  no  jurisdiction  to  determine 
any  thing  but  the  question  of  dete- 
rioration and  the  amount  of  com- 
pensation, that,  notwithstanding 
the  question  so  improperly  raised 
by  the  precept,  the  claimant  was 
entitled  to  a  mandamus  directing 
the  sheriff  to  execute  the  precept 
so  far  as  it  was  properly  conceived. 
Reg.  v.  The  SAtrifof  MiddUKx.— 
In  re  Walker  and  the  London  and 
Blackwall  Stdhoay  Company.  Si9 
Transfer  of  sbatea.    See  Sbakxi. 


Railway  companies  generally.     See 
JoiMT  Stock  Coufant. 

RATE. 

See    Chdkcb    Rati  — Poos,    it  — 

Sewers  —  Tuknpikb    Road,    1— 

LlOHTlNO  AMD  WaTCHIMO. 

RECORDS. 
Jurisdiction  to  alter  records  of  quar- 
ter sessions.     See  Quahiek  Sas- 
SIONS,  2, 

REDEUNDO. 
Privilege.   See  CamiKAL  Law. 

REFUSAL. 
Demandandrefusal,    SeeTaoTSB,  1 


REGULA  GENERAUS. 
At  to  Cottt. 
It  is  ordered  that  in  every  case  in 
which  the  Court  shall  grant  a  role 
for  the  payment  of  costs,  occasioned 
by  the  application  for  any  writ  of 
mandamus,  or  the  proceedings 
thereon,  or  to  compel  anv  person, 
not  8  party  to  an  original  rule,  to 
pay  the  costs  of  such  original  rule, 
such  rule  for  costs  shall  be  drawn 
up  on  reading  all  the  affidavits 
filed  in  support  of,  and  in  oppo- 
sition to,  the  original  rule.       612 

RENT-CHARGE. 

Tithe  commutation  rent-charge.    See 
Tithes. 

ROAD. 

See  HiouwAT  —  RAnwAT — Tvkii> 

PIKX. 


RULE  OF  COURT. 
See  Rxoula  Gemxkaim. 
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SaRE  FACIAS. 

Ca.  ta.  oo  a  judgment,  not  reriTed 
bjr,  an  irregularity  only.  See  Jvdg- 

SCRIVENERS'  COMPANY. 
See  Notary. 

SERVANT. 

Master*!  liability  for  his  negligence.  ' 
See  Mastir  axd  Sievaxt. 

SESSIONS. 
See  PooE — QuAETiE  Sessioxs. 

SET-OFF. 

A  plai  of  set-off  alleged  that  the  debt 
claimed  from  defe^iant  was  due  by 
him  and  L.  jointly,  and  then  pro- 
ceeded to  allege  that  the  plaintiff 
was  indebted  to  defendant  and  L., 
which  '*  the  defendant  and  L.  are 
ready  and  willing  and  hereby  offer 
to  set  off." 

On  special  demurrer,  on  the 
grounds  that  the  statute  of  set-off 
applied  only  to  mutual  debts  be- 
tween plaintiff  and  defendant,  ex- 
clusiTely  of  any  third  person,  and 
that  the  plea  was  double,  in  aver- 
ring both  that  the  promises  were 
made  by  the  defendant  and  L.,  and 
in  also  alleging  set-off,  the  plea  was 
held  good.  Stackmood^.Dunn.  115 

SEWERS. 
Sewen*  rate. 

1.  To  make  property  liable  to  the 
sewers'  rate,  it  is  not  enough  that 
the  property  is  benefited  by  the 
drainage,  but  there  must  be  an 
occupier  on  whom  the  rate  may  be 
laid. 

Certain  iustices  of  Westminster 
and  Middlesex  were  by  statute 
made  commissioners  for  building 
the  present  Tothill  Fields  bride- 
well ;  and  so  soon  as  the  prison 
should  be  completed,  the  powers 
of  the  commissioners  were  to  cease. 


and  die  prisoa,  witli  ilie 
raeot  thereof,  was  to  be  Tested  in 
the  justices  far  llie  dty  of  West- 
minster. 

The  fforemor  of  the  bridewell 
resides  herein.  A  sewers*  rate  wis 
laid  upon  the  goremor  in  respect 
of  part  of  the  bridewdl  where  he 
does  not  reside.  The  goremor't 
boose  was  also  separately  rated. 
The  governor  did  not  occupy  the 
part  not  ooostitnting  his  residenoe, 
nor  exercise  any  controol  over  the 
same,  except  as  governor.  No 
persons  resiide  in  such  part  except 
prttoners,  and  the  chief  tnmkey 
and  matron,  whoae  doty  it  was  to 
take  care  of  the  prisoners. 

HeU  1.  That  the  governor  was 
not  the  occupier  of  any  other  part 
of  the  bridewell  than  the  house 
where  he  resided,  and  that  he  was 
not  liable  to  the  sewers*  rate  for 
such  other  part. 

2.  That  there  was  no  occupier  at 
all  of  such  other  part,  who  could 
be  rated  for  it.  Tracey  v.Tay/br.  14 
2.  Under  the  statutes  of  sewers,  a 
sewers'  rate,  to  be  valid,  must  be 
laid  on  the  occupier  of  the  property 
assessed. 

A  clerk  of  the  works  of  Chelsea 
Hospital  dwelt  in  the  hospital,  in 
apartments  in  which  he  was  per- 
mitted by  the  Commissioners  of 
Woods  and  Forests  to  dwell,  in 
respect  of  his  office,  and  which 
were  separately  rated  for  the  sewers 
by  an  undisputed  rate.  He  was 
appointed  by  the  said  commis- 
sioners, and  his  duty  was  to  see 
that  the  hospital  was  not  out  of  re- 
pair, and  under  their  directions  to 
superintend  any  repairs  of  the 
buildings ;  he  also  superintended 
part  of  the  land.  The  building 
and  land  received  benefit  from  the 
sewers.  Heldt  that  the  clerk  of  the 
works  was  not  an  occupier  of  the 
land,  or  of  any  part  of  the  buQd- 
ing,  except  the  apartments  sept* 
rately  assi^ed  to  nim. 
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Held^  also,  that  he  was  not  con- 
cluded, from  disputing  his  liability, 
by  a  judgment  of  the  Commis- 
sioners of  Sewers,  on  a  traverse  by 
him  before  them  of  his  liability  to 
be  rated. 

Heldf  also,  that  trespass  would 
lie  for  a  seizure  of  his  goods  as  a 
distress  under  the  warrant  of  the 
commissioners  to  inforce  a  rate 
upon  him  in  respect  of  the  build- 
ing and  land  which  he  did  not  oc- 
cupy.    Neave  v.  Wrather.         221 

SHARES. 

Transfer  of— -Tender  of  Conveyance. 

Where  railway  shares  are  by  the  act 
constituting  them  transferable  by 
writing  only,  the  purchaser  of  such 
shar^  cannot  maintain  an  action 
for  not  transferring,  unless  he  has 
previously  tendered  a  conveyance 
to  the  seller  for  execution,  and  his 
declaration  must  aver  such  tender. 
Stephens  y,  De  Medina,  110 

SHERIFF. 

Debt  for  Extortion. 

Debt  against  the  sheriff  for  extortion. 

Bv  Stat.  29  Eliz,  c.  4,  the  sheriff 
is  allowed  \s.  in  the  pound  on  exe- 
cuting a  fi.  fa. 

By  Stat.  1  Vict,  c.  55,  he  is  al- 
lowed to  take  such  fees  as  shall 
from  time  to  time  be  allowed  by 
any  taxing  officer  of  the  courts  of 
law,  under  the  authority  of  the 
judges. 

,  The  declaration  alleged  that  the 
sheriff,  on  the  execution  of  a  fi.  fa., 
under  which  26/.  d«.  9d.  was  levied, 
took  greater  fees  than  by  the  statutes 
in  such  case  is  allowed,  that  is  to 
say,  the  sum  of  10/.  4«.  6(/.,  when 
by  the  statutes  there  is  allowed  the 
recompence  following,  that  is  to 
say.  Is,  in  the  pound  as  poundage, 
amounting  to  1/.  6«. ;  for  the  war- 
rant to  the  officer,  6«. ;  for  the  bai- 
liff executing  the  warrant,  1  /.  1 U. ; 
for  the  man  in  possessioni  1/.  5s. ; 


for  the  sale  by  auction,  1/.  6<.  Sd, ; 
for  the  certificate  to  save  auction 
duty,  25.  6(/.  And  the  defendant 
thereby  took  4/.  7s,  Od,  above  the 
recompence  allowed. 

Held  bad,  on  special  demurrer, 
for  not  averring  the  particulars  of 
the  excess,  and  for  not  averring 
what  fees  had  been  allowed  by  the 
courts  in  pursuance  of  stat.  1  Ftc/« 
Usher  v.  Walters,  594 

See  also  Ca.  Sa.  —  Fi. Fa. —False 

Return. 


SHIPPING. 

See  Fbeioht. 

SIGNING  JUDGMENT. 

When  judgment  complete.  See  Judg- 
ment, 1. 

SIMPLE  CONTRACT. 

Where  not  merged  in  a  specialty.  See 
Indebitatus. 

SOLDIER. 
Desertion.    See  Cbihinal  Law. 

SPECIAL  JURY. 

Certificate  for  Costs  of. 

Where  a  judge,  during  the  absence 
of  the  jury  to  consider  their  verdict, 
had  intimated  his  intention  of  cer- 
tifying for  a  special  jury,  but,  in 
consequence  of  the  delivery  of  the 
verdict  taking  place  while  the  judge 
was  engaged  with  another  cause, 
his  signature  to  the  indorsement 
made  by  the  officer  of  the  court 
was  not  then  applied  for,  and  was 
supplied  some  weeks  afterwards: 
— Held,  that  this  was  not  a  *'  cer- 
tifying under  the  judge's  hand  im- 
mediately afler  verdict/'  under  the 
6  Geo,  4,  c.  50,  s.  S4.  Grace  v. 
CUnch.  591 

See  also  HiohwaYi  S, 
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SPECIAL  OCCUPANT. 

See  Habendum. 

SPECIAL  VERDICT. 
Intendment.    See  Freight. 

STAMP. 

Presumption  of  proper  Stamp  where 
Stamp  obliterated. 

1.  Where  a  deed  thirty  years  old, 
requiring  an  ad  valorem  stamp, 
bore  the  mark  of  having  had  some 
stamp  upon  it,  but  there  was  no- 
thing to  indicate  whether  the  stamp 
had  been  a  proper  stamp  or  not, 
and  no  evidence  was  given  on  the 
point: — Held^  that  it  was  to  be 
presumed  that  the  deed  had  been 
properly  stamped.  Doe  d.  Fryer 
V.  Coombe.  193 

Agreement  of  20L  value'^Lease. 

ft*  An  instrument  in  the  following 
form  : — "  I,  /.  T.,  do  hereby  agree 
with  W,  M,  to  retake  of  him  two 
acres  of  land  from  the  10th  Oc- 
tober, 1840,  at  which  time  my  te- 
nancy thereof  expires,  until  the 
25ih  March,  1841,  for  the  sum  of 
10/.,"  signed  by  /.  T,  only,  and 
acted  on  by  ^.  M.,  who  allowed 
him  to  remain  in  possession  ac- 
cording to  the  terms  of  it. 

Held,  to  be  no  lease,  nor  any 
agreement  whereof  the  matter  was 
of  the  value  of  20/.,  within  the 
meaning  of  the  Stamp  Act,  as  the 
value  of  the  subject-matter  in  such 
cases  is  not  the  value  of  the  pre- 
mises to  be  occupied,  but  the  value 
of  the  right  of  occupation.  Doe 
d.  MarUm  v.  Wiggins.  504 

Bond  not  otherwise  charged. 

d.  A  bond  conditioned  for  the  pay- 
ment of  rent  reserved  by  lease 
under  seal,  is  not  liable  to  an  ad 
valorem  stamp  on  the  amount  of 
rent,   but  is  sufficiently  stamped 


with  a  S6$.  stamp,  aa  a  bond  "  not 
otherwise  charged,'*  under  stat.  55 
Geo.  S,  c.  184.  fFinckester  Com 
Exchange  and  Market  Place  Com- 
pany V.  Giliingham.  567 

Mortgage,  further  advance. 

A.  T.  mortgaged  land  for  150/. ;  sub- 
sequently, by  lease  and  release  be- 
tween B.  of  the  first  part,  T.  of 
the  second,  and  5.  of  the  third 
part,  the  mortgage  was  transferred 
to  5.,  he  repaymg  the  150/.  already 
advanced,  and  also  advancing  a 
further  sum  of  70/. 

Held,  that  this  deed  was  not 
liable  to  a  stamp  as  on  a  fresh 
mortgage  for  the  whole  sum,  al- 
though B,  did  not  execute  tlw  deed. 
Doe  d.  Snell  v.  Tom.  637 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  op. 

SUPERSEDEAS. 
See  Extent. 

SURETY. 

See  Principal  and  Surety. 

SURGEON. 

Right  to  practise. 

Acting  as  an  assistant  surgeon  in  the 
army,  and  receiving  pay  as  such 
from  the  paymaster,  are  evidence 
of  a  '*  practising  as  holding  a  war- 
rant or  commission  as  assistant 
surgeon  in  the  army,"  so  as  to  en- 
title the  plaintiff  to  the  privilege 
of  maintaining  an  action  conferred 
by  the  stat.  6  Geo.  4,  c.  1 33,  s.  4. 
That  statute  does  not  make  it  ne- 
cessary to  prove  a  warrant  or  com- 
mission in  form  in  order  to  entitle 
an  assistant  surgeon  to  sue  as  an 
apothecary.     MiUbanke  v.  Grtmt. 
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TENDER. 

Plea  of. 

A  replication,  to  a  plea  of  tender, 
that  before  and  at  the  time  of 
tender,  a  larger  sum  was  owing 
and  was  demanded  and  not  paid, 
is  no  answer  to  a  plea  of  tender  as 
to  a  smaller  sum.  Brandon  v. 
Newington,  194 

Tender  of  conveyance  by  vendee  on 
sale  of  shares.     See  Sua  res. 

TERTII  JUS. 
See  Jus  Tertii. 

THAMES  WATERMEN. 

Negligent  navigation.  See  Master 
AND  Servant. 

TITHES. 

Mere  Non-payment  for  Sixty-three 
Years,  whether  in  itself  a  ground  of 
Exanption. 

1.  Qucere, whether stat  2&  3  Will.  4, 
c.  100,  s.  1,  makes  the  mere  non- 
payment of  tithes  by  a  layman  for 
two  incumbencies  and  three  years 
in  addition,  being  an  aggregate 
period  of  sixty-three  years,  in  itself 
an  answer  to  a  claim  of  tithes  by 
a  corporation  sole,  or  whether  it  is 
not  still  necessary  to  refer  the  fact 
of  non-payment  to  some  ground  of 
exemption  recognized  by  the  law 
before  the  passing  of  the  statute. 

Held,  by  Lord  Denman  C.  J.  and 
Williams  J.  that  the  mere  non-pay- 
ment is  sufficient ;  by  Patteson  and 
Coleridge  Js.  that  it  is  not.  />/- 
lowes  V.  Clay.  407 

Feigned  Issue  under  Tithe  Commutation 

Act. 

2.  The  commissioner  under  the  Tithe 
Commutation  Act  {6  &  7  Will.  4, 
c.  71,)  has  by  his  award  to  fix  the 
amount  of  rent-charge  payable  in 
lieu  of  tithe,  and  for  that  purpose 
to  decide  upon  the  titheability  of 


lands,  but  he  has  no  jurisdiction  to 
decide  thereby  who  is  the  party 
entitled  to  receive  the  rent-charge. 

A  dispute,  therefore,  between 
rival  claimants  to  the  tithes  is  not 
a  **  difference**  within  sect.  45,  which 
enables  the  commissioners  to  de- 
termine any  question  of  modus  or 
composition,  "  or  any  difference 
whereby  the  making  of  his  award 
shall  be  hindered." 

Nor,  consequently,  under  sect. 
46,  can  the  title  of  the  claimant  to 
tithe  be  made  the  subject  of  a 
feigned  issue  by  way  of  appeal 
affainst  the  commissioner's  award, 
although  the  award,  after  deciding 
on  the  liability  of  the  landowner 
to  tithe,  has  improperly  gone  on  to 
say  who  is  the  party  entitled  to 
tithe.     Edtoards  v.  Bunhury.     229 

3.  Under  stat.  2  &  3  Vict.  c.  ^2^  s. 
35,  the  Court  has  a  discretionary 
power  to  direct  or  refuse  a  feigned 
issue  for  the  purpose  of  contesting 
the  judgment  of  a  tithe  commis- 
sioner determining  the  boundary 
between  two  parishs.  An  indivi- 
dual parishioner  held  not  entitled  to 
such  an  issue  by  stating  that  he 
has  examined  several  papers,  docu- 
ments and  witnesses,  relating  to  the 
boundary,  and  believes  that  about 
seventy  acres  have  been  included 
in  parish  A.,  which  belonged  to 
parish  B.,  and  that  he  together 
with  a  large  portion  of  other  in- 
habitants, owners  and  occupiers  of 
parish  A.,  was  desirous  of  trying 
by  feigned  issue  whether  the  said 
land  was  in  A.  or  B.  Some  grounds 
should  have  been  stated  for  be- 
lieving the  judgment  of  the  com- 
missioner to  be  erroneous.  Reg. 
v.  Merson,  367 

Writ  of  Assessment  to  recacer  Tithe 
under  Tithe  Commutation  Act. 

4.  By  the  Tithe  Commutation  Act, 
6  &  7  WUl.  4,  c.  71,  s.  81,  rent- 
charge  may  be  distrained  for,  if  in 
arrear  twenty-one  days  after  any 
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ba]f-yearly  day  of  payment :  pro- 
vided that  not  more  than  two  years 
shall  be  recoverable  by  distress. 

By  s.  82  where  the  rent-charge 
is  in  arrear  forty  days  after  any 
half-yearly  day  of  payment,  and 
there  shall  be  no  sufficient  distress 
on  the  premises,  a  judge  may  order 
a  writ  to  be  issued  to  the  sheriff 
of  the  county  directing  him  to  as- 
sess the  arrears  by  a  jury,  and  re- 
turn the  inquisition,  and  thereupon 
a  writ  of  habere  facias  posses- 
sionem may  issue  to  the  sheriff  for 
the  purpose  of  satisfying  the  ar- 
rears :  provided  always  that  not 
more  than  two  years'  arrears  shall 
be  at  any  time  recoverable. 

HM,  where  the  rent-charge  was 
two  years  in  arrear,  and  there  was 
no  distress  on  the  premises  at  that 
time,  that  the  writ  of  assessment, 
&c.  might  issue  for  the  whole 
amount,  although  there  had  been 
no  attempt  made  to  keep  down  the 
arrears  by  distraining  half-yearly, 
and  there  might  have  been  suffi- 
cient distress  to  satify  each  of  the 
first  three  half  years  as  it  became 
due.    In  re  CamberweU Rent-charge, 

365 

TOLLS. 

Mortgage  of  bridge  and  turnpike 
tolls.  See  Estoppel,  1 — Turn- 
pike Roads,  2. 

TOWNSHIP. 

Liability  to  repair  road.  See  High- 
way, 1,  2. 

TRESPASS. 

Trespass  to  Goods,  what  amounts  to  a 

Taking. 

Defendant,  claiming  rent  in  arrear 
from  the  plaintiff  his  lodger,  locked 
the  door  of  the  room  in  which  the 
plaintiff's  goods  were  deposited, 
and  refused  to  allow  plaintiff  to 
enter  and  remove  them,  saying  that 


he  should  not  have  them  until  he 
had  paid  his  rent : — Held,  that  the 
acts  of  the  defendant  did  not  amount 
to  a  taking,  and  that  trespass  was 
not  maintainable.  Hartley  v.  Max- 
ham.  1 

Trespass  for  distraining  for  sewers' 
rate.     See  Sewers'  Rate,  2. 

Misjoinder.     See  Case. 

When  special  plea  necessary.  See 
Pleading,  S, 

Costs  after  notice  not  to  trespass. 
See  Costs,  4. 

TRIAL,  WRIT  OF. 
Defendant's  costs  on.     See  Costs,  5. 

TROVER. 
Demand  and  Refusal. 

1.  Trover  for  a  chattel  cannot  be 
maintained  upon  a  demand  and  re- 
fusal  to  redeliver  the  chattel  in  the 
same  good  plight  and  condition  in 
which  it  was  when  it  came  into  the 
possession  of  the  defendant,  for  the 
refusal  to  redeliver,  in  compliance 
with  such  a  demand,  is  merely  a 
refusal  to  redeliver  the  chattel  in 
its  former  plight,  and  not  a  refusal 
to  deliver  absolutely.  Rushxoorih 
V.  Taiflor.  3 

Trover  for  severed  Fixtures, 

2.  Defendant  distrained  fixtures,  and 
some  days  aflerwards  severed  and 
removed  them  for  sale. 

Held,  in  trover,  that,  though  for 
the  purposes  of  that  action,  the 
plaintiff  necessarily  treated  the 
fixtures  as  goods  and  chattels,  the 
defendant,  by  whose  wrongful  act 
they  had  been  brought  into  a  chat- 
tel state,  could  not  say  that  as 
goods  and  chattels  he  had  a  right 
to  distrain  them.  Dalton  v.  IVhit- 
tern.  260 


TRUST. 

Mandamus,  in  case  of  a  trust. 
Mandamus,  1. 


See 
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TURNPIKE  ROAD. 

Highway  Rate,  haw  far  available  for 
Maintenance  of  Turnpike  Road. 

1.  Under  the  stat.  2  &  S  Vict,  c.  81, 
two  justices  have  a  power  to  make 
an  order  on  the  parish  surveyor  to 
pay  a  sum  out  of  the  highway  rate 
for  the  maintenance  of  a  turnpike 
road,  if  they  find  that  the  tolls  are 
insufficient  for  the  repair  of  the 
road,  and  the  payment  of  interest 
on  mortgages  of  the  tolls,  though, 
under  a  local  act,  the  tolls  are  to 
be  applied  first  to  the  repair  of  the 
road,  and  in  point  of  fact  are  suffi- 
cient for  such  repair,  but  not  for 
the  payment  of  the  interest  also. 
Reg.  V.  JVhite.  284 

Ejectment  for  Toll- Gates  by  subsequent 
Mortgagee, 

2.  Section  49  of  the  General  Turn- 
pike Act  (3  Geo.  4,  c.  126)  ena- 
bles any  single  mortgagee  of  the 
tollgates  and  tollhouses  to  recover 
them  in  ejectment,  upon  his  own 
single  demise,  although  prior  mort- 
gagees of  them  are  still  unsatisfied. 
Doe  d.  IVatton  v.  Penfold.        235 

USURY. 

When  it  cannot  be  set  up  as  the 
ground  of  a  jus  tertii.  See  Jus 
Tertii. 

VAGRANTS. 

Fees  for  apprehending.  See  Con- 
stable. 

VARIANCE. 

Between  notice  of  appeal  and  con- 
viction.    See  Appeal. 

VENDOR  AND  VENDEE. 

Tender  of  conveyance  on  transfer  of 
shares.     See  Shares. 

VENUE. 
See  Notice  of  Action*. 

VOL.  III. — G.D. 


VERDICT. 

Special  verdict.     See  Freight. 

Certificate  for  costs  of  special  jury 
how  soon  afler  verdict.  See  Spe- 
cial Jury. 


WARRANT  OF  ATTORNEY. 

Proof  that  original  Warrant  of 
Attorney  has  betn^led, 

1.  On  motion  to  set  aside  a  judgment 
of  1834,  on  the  ground  that  the 
original  warrant  of  attorney  on 
which  the  judgment  was  founded 
had  not  been  filed  in  compliance 
with  the  rule  of  M,  T.  42  Geo.  3, 
but  a  copy  only. 

Heldt  that  it  was  incumbent  on 
those  who  sought  to  set  aside  a 
judgment  of  such  old  standing  to 
shew  clearly  that  the  omission  to 
file  the  original  warrant  was  the 
fault  of  the  plaintiff  or  his  attor- 
ney ;  and  that,  as  it  was  consistent 
with  the  circumstances  of  the  par- 
ticular case,  that  the  original  had 
been  tendered  to  the  officer  of  the 
Court,  and  that  the  copy  instead 
of  the  original  had  been  filed 
through  his  inadvertence,  the  ap- 
plication must  be  refused.  James 
V.  Heward.  264 

Consequences  of  not  ^filing,  although 
an  Interval  during  which  no  Statute 
was  in  force  on  the  Subject, 

2.  A  warrant  of  attorney  was  given 
while  the  provision  of  7  Geo,  4, 
c.  57,  s.  33  (as  continued  by  later 
acts),  that  such  warrants  or  judg- 
ments on  them  should  be  void  as 
against  the  assignees  of  an  insol- 
vent, unless  filed  within  twenty- 
one  days,  or  judgment  entered  up 
within  the  same  time,  was  in  force. 
Between  the  16th  of  August,  1838, 
when  the  last  of  these  acts,  the  6 
8c  7  Will,  4,  c.  44,  expired,  and 
the  1st  of  October,  1838,  when  the 
1  &  2  Vkt,  c.  110,  8.  60,  came  into 
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effect,  there  was  an  interval  during 
which  no  such  provision  was  in 
force. 

Hdd^  that  notwithstanding  this 
interval,  a  judgment  on  this  war- 
rant of  attorney,  entered  up  since 
the  1  &  2  Vict.  c.  110,  was  not 
valid  as  against  assignees  appointed 
under  the  act.  CoUis  v.  Stone.  (j25 
Where  warrant  of  attorney  given  for 
debt  payable  by  instalments.  See 
Limitations,  Statute  of,  1 . 


WATERMEN. 


Negligent  navigation  on  Thames.  See 
Master  and  Servant. 

WITNESS. 

Competency  of  co-defendant  afler 
judgment  by  default.  See  Evi- 
dence, 3. 

WRIT  OF  TRIAL. 

Defendant's  costs.     See  Costs,  5. 
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